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| Before Mr. Justice Po Han. 
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SHARFATH ALI 
v. 


NOOR MAHOMED.* 





Sep. 3 


-Minor, promissory-note in favour of—Suit by the minor for the obligation on 
the noite. : 


Held, that a promissory-note.in favour of a minor is not void and can be 
-enforced. 

Mohori Beeber v. Dharmadas Ghose, 30 Cal. 539—dist in guished. 

Rungarazu Sathrurazu & Co. v. Maddura Basappa, 24 Mad. L. 1.3 63— 
_ followed. : 

Trevelyau’s The Law Relating to Minors, 5th Edition—referred to. 


Villa—for Appellant. 
Patel—for Respondent. 


The sole point for determination in this appeal is 
whether an on demand promissory-note executed by 
an adult person in favour of a minor can be enforced 
by the minor by filing a suit on it. 

The learned Counsel for the adult executant of 
the promissory-note argues that the contract was void 
ab initio, and relies on the well-known Privy Council 








* Civil Miscellaneous Appeal No. 277 of 1922 against the decree of the 
Divisional Court of Hanthawaddy in Civil Appeal No. 69 of 1923._ 
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case of Molcri Beebee v. Dharmadas Ghose (1) and. 
the commentary of the learned author Trevelyan on: 
“The Law Relating to Minors” to the effect that a. 
minor “cannot apparently recover money which has 
been lent by him or is due to him in any way under 
a contract made by him.” (2) 

The Privy Council case held that a mortgage 
executed by a minor was absolutely void and not 


merely voidable, and in that case performance of the 


promise or contract was sought from the minor. 
That case is different from the present one in which. 
performance of the promise to pay the moncy is sought. 
from the adult executant of the pro-note. The case 
of Rungaragu Sathrurazu and others v. Maddura: 
Basappa (3) is parallel to the present one. It was. 
held there that a promissory-note payable on demand 
executed in favour of a minor was not void and 
could be sued upon when the minor did not subjéct ” 
himself to any detriment by accepting it. The 
appellant’s learned Counsel contends that that ruling 
is not an authorized report. But there is nothing 
to prevent me from studying the reasoning in it and 
following it in the absence of any authorized ruling 
to the contrary which is- binding on me. [n the 
present case-there is no question of enforcement 
of a contract on the part.of a minor. The considera-. 
tion on the minor’s side is not the immediate point 
ordetermination. Ordinarily that consideration would 
have been executed. The point in question is 
whether the adult executant of the pro-note is. 
bound by his promise to pay the money and that 
promise can be enforced against him., There is 
nothing left for the minor to perform ; he has. 





(1) (1903) 30 Cal. 539. 
(2) Trevelyan on the Law Relating to Minors, 5th Edition, p. 14. 
(3) (1923) 24 Mad. L.J. 363. 
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performed his part entirely and thereby the executant 


1923 


of the pro-note has enjoyed the benefit of the loan, SHARFATH 


No contractual obligation has been incurred by the 


minor in favour of the executant of the pro-note on y 


account of the minor lending his money to or of the 


execution of the pro-note by the executant, but the . 


minor merely receives a benefit when he getsa pro- 
note from an adult person. The law does not regard 
a minor as incapable of accepting a_ benefit and there 
is no reason why a minor should not be capable of 
accepting a pro-note. 

The executant was competent to undertake the 
obligation at the time of execution of the pro-note, 
He is bound by that obligation and the pro-note can 
be enforced against him. 

With reference to the commentary of the learned 
author Trevelyan with due deference I beg to differ 
from it. 

The appeal is dismissed with costs. 


ALI 
e 
NOOR 
AHOMED, 


1923 
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APPELLATE CIVIL. 
Before Mr. Justice Heald and Justice Lentaigne. 


LEE LIM MA HOCK 
Vv. 
SAW MAH HONE anp THREE. * 
CALS 


Administrator appointed under the Indian Succession Act (X of 1865)—The, 
deceased subsquently found to have been a Buddhist —Sale by the adminis- 
trator of immoveable property, without permission of the Court—Pendensy 
of a suit for the cstate at the time of thé sale—Lis pendens—Transfer of 
Property Act (V of 1882), section 52. 

Where letters of: administration were applied for and granted under the _ 
Indian Succession Act, to the estate of a deceased who was subsquently found 
to be a Buddhist, veld; that the sale of immoveable property by the administrator 
without permission of the Court was not thereby rendered invalid. 

Held, further, that where a creditor or one of the next-of-kin institntes an 
administration suit against an executor or administrator appointed under the 
India Succession Act, the mere institution of the action or the obtaining of a 
meze administration decree will not bring the doctrine of lis pendens into oper- 
ation and does not Ordinarily deprive the exectutor or administrator of the 
general power to dispose of ass éts, unless and until the plaintiff has obtained an 
otder appointing a receiver of the estate or at least an injunction restraining 
he executor or administrator from exe-cising the pawers vested in him. 

Kyin Wet v. Ma Gyoke and cthers, 9. L.B.R. 179—referred to. 

Berryv. Gibson, L.R.8 Ch. App. 847 ; Neeves v. Burridge, 14 Q.B. 507 ; 
Price v. Price, (1887) 35 Ch, D. 297—followed. ; 

Hill v. Simpson, 32 Eng. Rep. 63 ; Ricketts v. Lewis (1882) 20 Ch. D. 745; 
Scott v. Tailer, 2 Bro. C.C. 431 ; Walker v. Flamstead, 3 Keny.56 ; Wood tead v, 
Fallows, 1 L.J. EX. 177—distin guished, 


Burjorjee—for Appellant. 

Ah Yain—for Respondents. 

LENTAIGNE, J.—This is an appeal against the judg- 
ment and decree of the District Court of Insein dismis- 


sing the Plaintiff-Appellant’s suitagainst the Respondents 
Defendants, and granting costs to the fourth respondent. 


“One Lee Byaw, who was the owner of the combined 





* Civil First Appeal No. 134 of 1922 from the decree of the District Court 
of Insein in Civil Regular No, 34 of 1921. 
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oil and flour mill in dispute, died intestate in May 1923 
1926, leaving one Saw. Ewe Lyan, who claimed to be psy tarma 
an adopted son, and four daughters of whom three = #0ck 
were married. The adopted sop applied on the 12th os 
November 1917 for Letters of Administration to the ——' 
| estate of Lee Byaw, deceased, in Civil Miscellaneous “*7#6"* 
No. 80 of 1917, and he headed his application as one 
under the Indian Succession Act, 1865, and described — 
Lee Byaw as a Confucian by religion without adding 
any allegation that she was also a Buddhist or that she 
professed any religion which would cause her estate to 
be excepted from the operation of the Indian Succession 
Act, 1865, under section 331 or section 332 of that 
Act.. He valued the nett assets likely to come te his 
hands at Rs. 3,379-7-9 and when setting ovt the com- 
bined oil and flour mill now in dispute as part of the 
assets, valued the site at Rs. 1,000 and the mill at 
ks.. 63,378 in accordance with a valuation by one 
A. E. Oliveiro, Engineer and Contractor. 
Fifteen days later the three married daughters filed 
a rival application for Letters of Administration in Civil 
Miscellaneous No.-82 of 1917 and in it disputed the 
claim of Saw Ewe Lyan to be an adopted scn. In 
this application Lee Byaw was also described merely 
as a Confucian by religion. | 
Saw Ewe Lyan died intestate pending the decision 
of these rival applications, and the Letters of Administra- 
tion to Lee. Byaw’s estate were eventually granted 
on the 21st January 1918 to the three married daughters, 
the grant being issued under the Indian Succession 
Act, 1865, because the deceased intestate had been 
| described asa Confucian without any allegation that. 
| she professed Buddhism or any religion specified in 
| section 331 of that Act. On the applications as then 
| framed the same result would presumably have ensued 
even if Saw Ewe Lyan had still survived, because as 
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pointed out in Kyin Wet v. Ma Gyoke (1), the Indian 
Succession Act, 1865, does not recognise an adopted son. 

On the 3rd January 1918 the appellant and Saw Swe 
Phie, as widow and ungle respectively of Saw Ewe Lyan, 
deceased, applied for Letters of Administration to the 
estate of Saw Ewe Lyan, deceased, describing the 
deceased as a Confucian by religion and valuing the 
estate at Rs. 3,531-7-9 nett assets ; and Letters of Ad- 
mii:istration to the estate of Saw Ewe Lyan were granted 
to them under the Indian Succession Act, 1865. Onthe 
application as made, the grant could only have been 


‘issued under the Indian Succession Act, 1865, as there . 


was no allegation that the deceased was also a Buddhist 
or that he professed any religion specified in the excep- 
tions specified in section 331 or notified under section 
So, 

On the 9th Au:ust 1918 the appellant and Saw Swe 
Phie, as administratrix and administrator to the estate 
of Saw Ewe Lyan, deceased, instituted the suit Civil 
Regular No. 53 of. 1918 against the three married 
daughters as administratrices to the estate of Lee 
Byaw, deceased, claiming that Saw Ewe Lyan had been 
the adopted son of Lee Byaw and as such was the sole 
heir of Lee Byaw, deceased, under the customary law 
prevailing among Confucians, and valuing the estate at 
Rs, 3,700 but making the usual request in a suit for an 
account that they be permitted to pay additional Court- 
fees should the estate prove to be in excess of that 
amount, and praying for a declaration that Saw Ewe 
Lyan, was the sole heir to the estate of Lee Byaw, 
deceased, that the said estate be administered under 
the directions of the Court, for the costs of the suit, 
and fora receiver. No schedule of property claimed 
was. attached to this plaint, and, on this error being 
pointed out, the plaintiffs filed on the 26th August 


(1) (1919) 9 L.B.R. 179, 
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1918, firstly, a copy of the Annexures A and B to 
‘the application made by Saw Ewe Lyan for Letters 
of Administration to the estaté of Lee Byaw, deceased, 
‘secondly, a copy of Annexures A and B to the 
plaintiff’s application for Letters of Administration to 
‘the estate of Saw Ewe Lyan, deceased, and thirdly, a 
plan of the mill site ; but the .plaint was not in any 
‘way amended so as to even refer to these documents. 

On this plaint as so ramed, it is probable that the 
“suit would have failed under the law as declared in 
Kyin Wet v. Ma Gyoke and others (1), because section 
13.0f the Burma Laws Act, 1898, does not authorise the 
‘application of the customary law in the case of the 
‘succession to the estate of any person who was nota 
‘Hindu, Mahomedan or Buddhist, and the statutory 
‘provisions of the Indian Succession Act, 1865, would 
‘apply and do not confer any right to a share in the 
-estate of an intestate on the adopted son of the intestate. 

On the 12th September 1918 the three married 
‘daughters as administratices to the estate of Lee Byaw, 
‘deceased, by a registered deed sold and conveyed the 
ccombined flour and oil-mill together with its site to 
‘the fourth respondent, Sin Seng Hin & Co., for a con- 
‘sideration of Rs. 75,500 described in the deed as made 
up of Rs. 46,000 amount due by the estate of Lee 
-Byaw, deceased, to the purchasers, of Rs. 16,000 des- 
cribed as a debt due by Lee Byaw, deceased, to the 
purchasers, and Rs. 13,500 paid in cash to the vendors 
-administratrices. ‘The body of that deed contained the 
usual acknowledgment by the vendors of the receipt 
-of the last mentioned sum, and the registration 
-endorsenients also include the usual certificate signed 
by the Sub-Registrar that the vendors acknowledged 
receipt of consideration as stated in-the document. 


(1) (1918) 9 L.B.R. 179. 
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On the 13th September 1918, the day following 


et ieee the execution of the above deed, an issue was framed 


v. 
Saw MAu 
HONE, 


LENTAIGNE, 


in Suit No. 53 of 1918 as to whether Chinese customary 
law could apply to the estate, and the pleader or 
lawyer for the defendants therein is recorded as 
admitting that if Chinese customary law could apply, 
Saw Ewe Lyan would have been the sole -heir to the 
estate of Lee Byaw, deceased. Five months later the 
legal defects of the original claim on behalf of Saw 
Ewe Lyan, deceased, must have become apparent to 


- the plaintiffs in Suit 53 of 1918, and the diary in the 


record of that suit under date the 17th February 1919 
contains the first allegation that Lee Byaw was a 
Buddhist in the following entry :—‘‘Mr. Maung Gyi 
says| that his client and the deceased Lee Byaw 
were Buddhists as well as Confutians. Let. the. 
plaint be amended to make this clear.’ On the 
24th February 1919 an amended plaint was filed alleging 
in paragraph 3 that “the late Lee Byaw, her deceased’ 
husband Saw Gyoke Ah, and the late Saw Ewe 
Lyan were Chinese or Confucian. Buddhists.” On. 
the 22nd March 1920 the plaintiffs were granted a: 


-preliminary administration decree against the ’ two 
p y 


surviving administratices of the estate of Lee Byaw,,. 


- deceased, and against the representatives of the third 


admiunistratrix who was then deceased. That cecree 
was subsequently confirmed on appeal by the Divisicnal' 


" ‘Court. 


On the 29th August 1921 the appellant and Saw 
Swe Phie as administratrix and administrator to the: 
estate of Saw Ewe Lyan, deceased, suing in formd 


. pauperis, instituted the suit Civil Regular No. 34 0f 1921,. 


which is the case now under appeal, against the two 
survising married daughters as administratrices of the 
estate of Lee Byaw, deceased, against the representatives: 
of the third administratrix then deceased, and against. 
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the fourth respondent, the firm of Sin Sein Hin & Co. 
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as purchasers under the said conveyance dated the Lee Lit} 


12th September 1918, and in the said suit they claimed 
to set aside the said conveyance on various grounds, 
The following issues were framed :— 
1. Is the decree in Civil Regular Suit No. 53 
of 1918 of this Court binding on the fourth 
defendant ? 


2. Is the question of the adoption of Saw Ewe | 


Lyan res judicata against the the fourth 
defendant ? 

3. Is ihe sale of the oil-mill by the administra- 
trices of Ma Byaw’s estate to the fourth 
defendent a collusive sale ? ‘ 

4. Did the defendant have notice, before he 
purchased the oil-mill, of Saw Ewe Lyan’s 
claim as sole heir and that Ma Byaw was a 
Chinese Buddhist ? 

5. If so, was any permission of the Code neces- 

- . sary for the sale of the oil-mill ? 

6, Was Saw Ewe Lyan an adopted son of Saw 

Gyoke Ah and Lee Byaw ? 


-7. If soy was he entitled to the whole estate of 
Ma Byaw? - 

8. To what relief if any are the plaintiffs 
entitled ? 


I may. here point out that Lee Byaw was also 
known as Ma Byaw. By consent the first five issues 
were argued first before the District Judge after the 
evidence had been recorded, and after deciding these 
issues the District Judge dismissed the suit and awarded 
cost only to the fourth defendant. 

The plaintiffs then obtained leave to file this appeal 
imformd pauperis against that decision. The appellant 
Saw Swe Phie, died pending the appeal, and the other 
appellant as the sole’surviving administratrix to the 
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estate of Saw Ewe Lyan, deceased has been permitted to 
continue the appeal. It is convenient to discuss the 
questions raised on the appeal in the same order as 
they were discussed in the judgment of the District 
Court 
' I have explained above that Lee Byaw was des- 
cribed as being a Confucian by religion without any 
allegation or suggestion that she was also a Buddhist 
or that she professed any religion specified in section 
331 of the Indian Succession Act, 1865, or in section 13 


-of the Burma Laws Act, 1898, both on the application 


of Saw Ewe Lyan for Letters of Administration to her 
estate and in the rival application of the three married 
daughters for Letters of Administration, and that the 
grant of letters was made under the Indian Succession 


Act, 1865. I have pointed out also that the same 


position was taken as regards the religion of Saw 


Ewe Lyan and was repeated as regards Lee Byaw in 


the original plaint in the administration suit Civil 
Regular No. 53 of 1918, and that the first allegation 
that Lee Byaw was also a Buddhist was first made 
about five months after the execution of the conveyance, 
the subject-matter of this suit. If that allegation had 
not been made, it is clear that under the decision in 
Kyin Wet v. Ma Gyoke and others -(1), Saw Ewe 
Lyan as an adopted son of Lee Byaw (and after his 
death his legal representatives) would have had no 
claim to the estate of Lee Byaw or to any share 
therein and the present suit would necessarily fail. 
In the same decision it was also held that in the 
case of a claim by an adopted son to a share in the 
estate of an intestate Chinese Confucian who was also 
alleged to be a Buddhist the onus of proof that the 
deceased intestate was also a Buddhist lay on the 
adopted son alleging such fact. Several questions 
ae (1) (1918) 9 L.B.R. 179. 





Vor. IT] RANGOON SERIES. 11 
arising in this appeal must, therefore, to a great extent ime 
turn on the question whether the alleged fact that ae Ma- 
Lee Byaw was a Buddhist, though first asserted five 

months after the conveyance in suit, can be given Saw Mas 
retrospective force prior to the assertion of it as a fact 1.7 Gwe, 
so as to invalidate the conveyance or the grant of . 
Letters of Administration under which the administra- 

trices purported to have authority to execute such 
conveyance. : 

On the fourth issue the District Judge held that 

| -the fourth defendant had notice of Saw Ewe Lyan’s claim 
| __as sole heir to the estate of Lee Byaw, deceased, but that 

the fourth defendant did not know or have any notice 

that Lee Byaw was a Buddhist before he purchased 

the oil-mill, The second portion of that finding has 

been challenged by the appellant. Having regard to 

the decision cited above, it is obvious. that notice or 

knowledge of the claim of Saw Ewe Lyan to be the heir 

coupled with knowledge of the facts that the deceased ; 

Lee Byaw had been merely alleged to be a Confucian 

and that Letters of Administration had been granted 

to her estate under the Indian Succession Act, would 

be merely notice or knowledge of a claim which as 

then formulated was obviously invalid in law. Conse- 

quently, the second portion of the finding must to 

a great extent nullify any advantage which the appellant 

could hope to obtain from the first portion to the 

finding.’ Itis obvious that the fourth issue is framed not 

merely in support of the third issue as to collusion, 

but also in support of the fifth issue, and is based on 

the assumption that if the plaintiffs could show that 

the fourth defendant was aware that Lee Byaw was a 

Buddhist, the fourth defendant would be thereby fixed 

with knowledge or constructive notice of the fact that 

the Indian Succession Act, 1865, could not ordinarily 
apply to the estate, and therefore with knowledge or 
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constructive notice of the facts forming the basis of 
the contention that the grant of Letters under that 
Act would be either invalid or, if valid at all, valid 
merely to the same extent as like Letters under the 
Probate and Administration Act, 1881, would be 
valid; and such assumptions are based on_ the 
presumption that everybody knows the law and on 
the like principles of law underlying the maxim— 
“Ignorantia legis haud excusat.’”’ 1 will discuss these 
points and erroneousassumptions under the fifth issue. 

It should be first noted, however, that any 
such argument is a two-edged weapon in_ this 
case, and that the converse application of the 


maxim would react against the plaintiff's case be- 


cause in that respect the application filed “by Saw 
Ewe Lyan for Letters would raise a presumption 
that Lee Byaw was not a Buddhist and that Saw 
Ewe Lyan was, therefore, justified in applying for, 
the grant under the Indian Succession Act, 1865. 
This aspect was obviously realised by the plaintitts 
who produced evidence to the effect that Saw 
Ewe Lyan’s advocate was informed from the 
beginning by Saw Ewe Lyan that Lee Byaw was 
a Buddhist and that he was subsequently informed 
that Saw Ewe Lyan ‘was a Buddhist, the sugges-. 
tion being that the omission to mention these 
facts in the applications for Letters and in the 
original plaint in Suit No. 53 was the mistake of 
the advocate. I may say at once that I do not 
believe that evidence, and I am. convinced that 
the initial mistakes, if they were mistakes, were 
the mistakes of the client and not of the advo- 


cate. So far as third parties are concerned, it 


should not matter who made the mistake, because 
the third parties would have been misled in either 
event if they had not independent knowledge. 
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Taking the bearing of the above point on the fourth 
issue, it is obvious that an adopted son should have 
better knowledge of the religion of his adoptive 
mother than the fourth defendant who was at most 
only a partner and friend of the parent, and the 
failure of Saw Ewe Lyan to allege that his adoptive 
mother was a Buddhist, and the like failure of his 
widow after his death until five months after a clear 
and definite issue had been raised as to the legal 
right of the adopted son, render it very probable 
that Buddhism was not a prominent feature of Lee 


Byaw’s teligion and that therefore the fourth defen- 


‘dant might not have had any definite knowledge 
that Buddhism was part of her religion. 


The District Judge has pointed out that no oral: 


evidence has been produced to show that the fourth 
defendant was aware, prior to the 17th February 
1919, that Lee Byaw had been a Buddhist. He also 
refers to the evidence of the first plaintiff, Saw Swe 
Phie to the effect that the fourth defendant knew 
that Lee Byaw’s religion was Buddhism, because 
the fourth defendant was on friendly terms and on 
visiting terms with her and because ail Chinamen 
worshipped, Buddha: and the District Judge has 


correctly pointed out that this assertion carries no 


weight at all and obviously cannot be relied on. 
A reference to Kyin Wet v. Ma Gyoke (1) would 
show that the religion of and law of succession appli- 
cable to Chinamen has been the subject of cousider- 
able litigation in the Burma Courts. The fourth 
defendant (who has been sued in his firm name of 
Sin Seng Hin & Co.) is Lim Peng Nga and in 
cross-examination he stated that Saw Ewe Lyan 
was the adopted son of Lee Byaw but that he did 


* 


(1) (1918) 92 L.B.R, 179 


13 


1923 


LEE Lim Ma 
Hock 
Vv. 
Saw Man 
HONE. 


LENTAIGNE, 


1923 


LEE Lim Ma 
Hock 


v. 
Saw MAH 
HONE. 


LENTAIGNE, 


INDIAN LAW REPORTS. [Vot. II 


not. know that he was entitled to a share of her 
inheritance ; and that answer was not challenged by 
any further questions tending to fix him with knowl- 
edge of Lee Byaw’s religion. I agree with the find- 
ing of the District Judge that it is not established 
that the fourth defendant had knowledge or notice that 
Lee Byaw was a Buddhist prior to his purchase of 
the oil-mill from the administtatrices, 

As regards the fifth issue, the form of the question 
would suggest that it does not arise if the previous. 
issue iS anSwered in the negative. The argument 
as addressed to ihis Bench appeared, however, to con- 
tend that the question arose on either answer of the 
previous issue. The issue has reference to the im- 
portant distinction between the Indian Succession 
Act, 1865, and the Probate and Administration Act,. 
1881, as regards the powers of an administrator to... 
sell property. Under the Indian Succession Act it 
is not necessary to obtain the previous sanction of 
the Court to the sale, but’ under section 90 of the. 
Probate and Administration Act, 1881, there are 
various restrictions on the power to sell or mortgage 
immoveable property, and sub-section (3) renders the 
previous permission of the Court obligatory for the 
sale of immoveable property, whilst section 91 enacts. 
that in the event of a failure to obtain such previous. 
permission the sale shall be voidable. at the’ instance 
of any one interested in the property. The con-. 
Veyance now in question was executed by administra- 
trices holding their letters of administration under the 
Indian: Succession Act, 1865, and it should be a. 
sufficient answer that no previous permission of the 
Court is necessary ‘under that Act. 

Reliance has, however, been placed on the provi-. 
sions of section 150 of the Probate and Administra. 
tion Act, 1881, which enact that no proceedings to 
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obtain probate of a will or Letters of Administration to 
the estate of any Hindu, Mahomedan or Buddhist or 
person exempted under section 332 of the Indian 
Succession Act, 1865, shall be instituted in any Court 
in British India except under this Act. The answer 
to the contention based on this section is that the 
proceedings under which the administratrices obtained 
their grant of Letters of Administration did not pur 
port to be in respect of the estate of any Hindu, 
Mahomedan or: Buddhist, and consequently there was 
nothing to show that they came within the bar under 
that section. Moreover, the provisions of section 41 
of the Indian Evidence Act, 1872, can also be relied 
on in favour of the fourth defendant as enacting that 
the Judgment granting the Letters of Administration 
shall be conclusive proof that the legal character con- 


came into operation. If full force is given to this 
provision it must also necessarily mean that the 
Letters of Administration in question came into opera- 
tion as Letters under the Indian Succession Act, 1865, 
in accordance with the judgment, etc., conferring the 
legal character of administratrices under that Act. I 
would therefore find in the negative on the fifth 
issue. 

On the third issue as to whether the sale of the 
oil-mill was a collusive sale, there are three ques- 
tions of fact in issue between the appellant and the 
fourth respondent, firstly, as to whether the whole of 
the ks. 13,500 in cash was in fact paid to the vendors, 
secondly, as to whether the Rs. 16,000 was.in fact 
due by the estate of Lee Byaw to the fourth defen. 
dant, and, thirdly, as to whether the property was 
sold at such an undervalue as taken with the other 
circumstances of the case would show that the sale 
was collusive. The District Judge has decided all 
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these points in favour of the fourth defendant, ‘and 


ae Ma has pointed out that it is admitted that the Rs. 46,000 


Sis Man 
HONE. 


‘LENTAIGNE, 


was due to the fourth defendant as mortgagee of 
the same property.’ I have come to the conclusion 
that the District Judge is correct in all these find- 
ings. As regards the Rs. 13,500 the payment of that 


-amount in cash to the aeministratrices is deposed 


to by an independent and reliable witness, Khoo 
Sein Kho, who was admittedly present at the Regis- 
tration Office ; and the District Judge is correct in 
his view that the story-of Saw Mah Hone is impro- 
bable, and that her allegation that she asked Peng 
Nga at the Registration Office for an acknowledg- 
ment as to his retaining Rs. 2,700 as Saw Ewe Lyan’s 
share (which is in fact the only portion of the 
Rs. 13,500 really in dispute) is shown to be untrue 


on an important point by the fact that Peng Nga 


was not present at the Registration Office, as is shown 


by the evidence of Peng Nga himself and the’ corro- 


borative evidence of Khoo Sein Kho and by the 
further corroboration from the entry on the deed that 
it was presented for registration by Lim Chong Chee 
who, according to Peng Nga and Khoo Sein Kho, 
was representing Peng Nga at the Registration 
Office. — 
The debt of Rs. 16,000 is proved by the evidence 
of Peng Nga, and it was shown by the administratrices 
jn the inventory filed on the Lith November 1918 and 


also in the account filed by them on the 6th June 


1919. It is also recited in the deed; and stronger 
and more reliable evidence than that of Saw Mah Hone 


“would be required to convince me that the administra- 


trices were not then satisfied that the debt was one 
properly due by the estate. 

As regards the value of the mill and site, the 
documentary evidence on the records of the 
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application for Letters of Adsatnieteation 2 is all to the 
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effect that the site and mill were not worth more than the Lee Lit Ma 


Rs. 64,378 and had been so valued for Saw Ewe 
Lyan by an expert employed by him. The valuation 
of the claim in Civil Regular No. 53 of 1918 ‘also 
shows the nett value of. the estate at only Rs. 3,700. 
The plaintiff has examined two clansmen of friendly 
Chinamen who depose to the effect that they and 
others were willing {to pay Rs. 1,20,000 to 
Rs. 1,30,000 for the mill. The first of these witnesses 
has admittedly no experience of the working of such a 
mill, and the second refused to disclose the names 
of the supposed prospective pariners on the absurd 
ground that it was not the custom to d> so. I do 
not attach any weight to either of. these two wit- 
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nesses, and J can see no reason for holding that 


- Rs. 75,500 was not a fair price for the mill and site. ‘ I 
likewise do not attach any importance to the purchase 
of another oil-mill for Rs. 1,27,000 by the fourth defen- 
dant ; that “purchase was in April 1920, about 19 
months after the date of the conveyance in suit, and 
apart from the long interval between the two transac- 
tions which would prevent that purchase from being 
strong evidence as to the value in 1918, it is obvious 
that there is no reliable expert evidence to show the 
difference in values between the two mills, and no 
materials have been produced to enable the Court to 
form any comparison between the two mills or to 
estimate the value of the oil-mill in suit at the date 
of such purchase in April 1920. 

After considering every aspect of the evidence 
produced in this case, I am satisfied that no grounds 
have been shown which would justify any conclusion 
that the transaction was collusive. -It is obvious that 
the first defendant is now anxious to help the 
plaintiff, and if there had been any collusion, the 
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plaintiff would have had little difficulty in setting 


up at least a case of grave suspicion. 

It is unnecessary to discuss the second issue 
because the fourth defendant has admitted that Saw 
Ewe Lyan was an adopted son of Lee Byaw. 

As regards the first issue, it is contended by the. 
appellant that.the Suit No. 53 of 1928 was a conten- 
tious proceeding in which the right to the oil-mill 
was directly and specifically in question within the 
provisions of section 52 of the Transfer of Property 
Act, 1882, or the corresponding principles of law in 
force in Lower Burma prior-to the extension of that 
section to the whole of Lower Burma ; and that there-- 
fore the transfer cannot affect the rights of the 
plaintiff to recover the oil-mill as administratrix to the 
estate of Saw Ewe Lyan. If the exact wording of 
section 52 is referred-to, it. will be seen that the 
rights which are protected under that section are the 
rights “under any decree or order which may be 
made” in such pending suit. The District Judge 
has pointed out that though the preliminary decree in 
Suit No. 53 declared, that Saw Ewe Lyan was the 
sole heir and solely entitled to the estate of Lee 
Byaw, the final decree did not touch the oil-mill 
at all but merely gave a money-decree against the 
administratrices. It is difficult to see how that final 
decree could be enforced against the oil-mill, even 
assuming that the principle of lis pendens could have 
been otherwise applicable to the case. ? 

The question also arises whether the right to the. 
oil-mill was “directly and specifically in question” 
in Suit No. 53 of 1918. The oil-mill was not speci- 
fically referred to in any paragraph of the original 
plaint in that suit, and paragraph 5 of the original 
plaint stated that the plaintiffs were desirous of 
having the estate of Lee Byaw administered by and 
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under the directions of the Court and “being paid 
the share of Saw Ewe Lyan therein.” Though they 
claimed that Saw Ewe Lyan was entitled to the 
whole estate, they valued the claim at only Rs. 3,700. 

There is nothing in that plaint to show that 
the property now in suit was directly or specifically 
in question in that suit. The claim was really one 
for a money-decree to be calculated on a realisation 
of the entire estate. Though the ‘right to the oil- 
mill may in fact have been directly in question as 


being the main part of the estate, it was not bepetiieally 


in question. 

The District Judge has quoted certain passages 
from an unreported decision of a Bench of the late 
Chief Court as showing that the principle of lis pen- 
dens does not apply to such a suit instituted against 
an administrator for the administration of the estate 
by or under the directions of the Court, because the 
right to the specific plot of land was not directly and 

specifically in question in such suit, and, consequently, 
a sale made by the administrator pending the suit 
could not be set aside except on the ground of fraud. 
The advocate for the appellant has contended that 
this suit is in a different position on the ground that 
the oil-mill constituted the whole of the estate or 
practically the whole of the estate ; but this argument 


_ overlooks the fact that the underlying principle is the 
- Same in each case and that the claim was not to 
- the whole of the estate in either case but to the 


balance of the estate after all debts had been paid; 
and it is the duty of the administrator to realise the 


_ estate by selling property or properties so far as may 


be necessary to pay-the debts due out of the estate. 
If the estate consists of only one piece of land, it 


_ would be impossible for the administrator to perform 


this duty without selling that property, and for this 
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reason it is obvious that the sale cannot be treated 
as invalid unless it can be shown that the institution 
of the administration suit operated either as a revoca- 
tion or as a stay of the powers of the administrator 
to deal with the property constituting the estate or 
with the specific property now in question. 

In the 11th Edition of Williams on Executors, 
etc, Volume 1 at page 704, it is pointed out that 
“‘the executor’s or administrator’s powers of disposal 
over the assets is not at all controlled or suspended 
by the mere commencement of an action on the 
part of a creditor of the deceased for the adminisiration 
of-the estate for the powers of the personal repre- 
sentative to alienate and make a good title to any 
part of the assets continues until there has been 
judgment in the action.’ This principle of equity 
is recognised in the case of Neeves v. Burridge (2} 
where it was held that the Courts of Common Law 


- take notice of this principle of .equity, and that 


evidence to show a contrary practice is not admissible. 

In the case of Berry v. Gibson (3) it was sought 
to set aside a security created by an Executor over. 
a picture after the passing of a decree in an action 
for administration, and it was held that “the doctrine 
of lis pendens has no bearing on the case; for a 
mere administration decree (no receiver being -ap- 
pointed, nor any injunction granted to prevent the 
executrix from dealing with the assets), would not 


take away her legal powers so as to invalidate the title 


of persons claiming under a disposition made by 
her in exercise of these powers.” 

From these authorities it is clear that where a 
creditor or one of the next-of-kin institutes an adminis- 
tration action against an executor or administrator, 
Ce sa ee ee es ee 


(2):14.Q.B. 507; 117 English Reports 196, 
(3) LR. 8 Ch. Appeals 847. 
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the mere institution of the action or obtaining 
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of a mere administration decree does not ordinarily aS ‘Lim Ma 
OCK 


deprive the executor or administrator of the general 
power to dispose of assets, unless and until the 
plaintiff has obtained an order appointing a receiver 
of the estate or at least’ an injunction restraining 
the executor or administrator from exercising the 
powers vested in the executor or administrator. 
There are of course certain exceptions under the 
head of lis pendens which I will discuss below, but 
it would be necessary that the plaintiff should show. 
that the case comes within the exception. It is 
obvious that an executor is under the duty to realise 
assets and pay the debts due by the estate, and it is 
only right that this duty to administer the estate 
should not be interfered with or stopped except by a 
specific order of the Court, especially as the object of 
such an action is often to hasten such‘administration 
and to obtain for the plaintiff that result,and in any 
case the rights of other creditors and persons interested 
in the estate should also be considered before any 
order is passed curtailing the powers of an executor 
or administrator, 

lf the plaintiff had applied for the appointment of 
a receiver in Suit No. 53 of 1918 on the basis of the 
facts alleged in the original plaint, the application 
would presumably have been rejected on the ground 
that these allegations did not disclose a cause of 
actioti, having regard to the provisions of the 
Indian Succession Act, 1865. If the happy thought 
had struck the plaintifis to make the allegation as to 
Buddhism being part of Lee Byaw’s religion prior to 
the execution of the conveyance, their proper course 
would have been to file an application to revoke the 
grant of Letters of Administration on the ground that 
the new allegation would modify the Statutory Law 
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applicable to the succession, and to obtain an ad 

interim order staying the further exercise of powers 
as administrators. The same result could have been 
attained by an application’ for the. appointment of a 
receiver pendente lite on the same grounds. It was 
not until five months afier the execution of the 
conveyance that the happy thought struck the plaintiffs 
to allege that Lee Byaw had been a Buddhist, and it 
was this allegation which gave plaintiffs their complete 
cause ofaction. A consideration of these points makes 
it obyious that the contention as to lis pendens is an 
attempt to obtain, merely on technical grounds, an’ 
advantage which they would not have been legally 
entitled to on the allegations and incomplete cause 
of action which they were propounding prior to the 
execution of the conveyance. 

I have referred above to the fact that there are 
exceptional cases in which a creditor’s action for 
administration may in England give rise to the right 
arising on a lis pendens. In the case of Price v. 
Price (4) we find it laid down that where debts are 
charged upon a testator’s real estate by the Will, cr 
as a judgment-debt under the old law, an action by 
a creditor for the administration of the real and 
personal estate is a lis pendens which when registered 
gives the plaintiff priority over a purchaser or mort- 
gagee from any defendant entitled to any real estate — 
under the Will, except where the defendant is in such 
a position that the purchaser or.mortgagee has a right 
to suppose that he is sellifig or mortgaging for the 
purpose of paying the testator’s debts, In that deci- 
sion it was also held that a creditor’s actior for 
general administration may be a sufficient lis pendens 
before final decree, so as to entitle the plaintiff 
to priority over a purchaser or mortgagee taking 

" (4) (1887) 35 Ch, D. 297, 
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subsequently to the registration of the list froma specific 
devisee who is a defendant, if the plaintiff, previously 
to the purchase or morigage, has sufficiently indicated 
the real estate sought to be charged in the action; a 
mere general claim for administration of the real and 
personal estate not being of itself sufficient indication 
of intention to make liable the specifically devised 
real estate. When that is the law as regards the right 
of a creditor as against the purchaser from a devise, 
it is obvious that a claimant io a share or io the 
residue of the estate cannot be in a better position, 
For the above reasons I would hold that the appellant 
is not entitled to relief on the ground of a lis pendens. 

It only remains to mention some other decisions 
referred to in the course of the argument, but which 
cannot help the appellant. In the case of Walker v. 
Flamstead (5), the Lord Chancellor points out the 
rules applicable to the duty of the purchaser or 
mortgagee who comes in under a trust created for 
discharging certain and particular encumbrances, to 
see to the application Of the purchase money to the 
discharge of these encumbrances, and how the same 
obligation does not arise where the estate is devised 
in trust or subject to the payment of the testator’s 
debts in general, because it is impossible that he 
should know what these debts are. 

The advocate for the appellant has relied on the 
decision in Scott v. Tyler (6), but that decision does 
not help him because it is expressly pointed out in 
that case that “it is of great consequence that no 
rules should be laid down here which may ‘impede 
executors in their administration, or render their 
disposition of the testator’s effects unsafe or uncertain 
to the purchaser; his title is complete by sale and 


(5) 3 Keny. 56 ; 96 English Reports 1306. 
(6).2 Bro. C.C, 431 ; 21 English Reports 448. 
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delivery ; what becomes of the price is no concern 


nz Lin Ma of the purchaser ; this observation applies equally to 
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mortgages and pledgesand even inthe present instance 
where the assignable bonds were merely pledged with- 
out assignment.” That decision then points out that 
fraud and covin will vitiate any. transaction and turn 
it into a mere colour. If one concerts with an exe- 


‘cutor or legatees by obtaining the testator’s effects 


at a nominal price or at a fraudulent undervalue or 
by applying the real value to the purchase of other 
subjects for his own behoof, or in extinguishing the 
private debts of the executor cr in any other manner 
contrary to the duty of executor; such concert will 
involve the seeming purchaser, or his pawnee, and 
make him liable for the full value. It is obvious 
that his decision cannot help the appellant in this case. 

The case of Woodhead v. Fallows (7) likewise 
cannot help the’ appellant, because this is a case in 
which the administrairix mortgaged certain leaseholds 
to an attorney for the private debt of the adminis- 
tratrix, and obtained the execution of the mortgage- 
deed by the next-oi-kin by ihe false recital that 
£300 was paid as consideration. The case of Hill 
v. Simpson (8) likewise cannot help the appellant, 
because that case related to a transfer by an executor, 
immediately after death of the testator in order to 
secure a private debt of the executor as well as future 
advances, and the former fact should have put the 
iransferee on enquiry. The case of Ricketts v. Lewis 
(9) likewise cannot help the appellant, as the mort- 
gagee had noticed that the money was raised for an 
ultra vires purpose to effect repairs of leasehold 
premises, which the executor was not bound to repair. 

For the above reasons I would. hoid that the 


(7) 1 LJ. Ex. 177; 49 English Reports 204. (8) 32 English Reports 63. 
(9) (1882) 20 Ch.D, 745. ; 
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appeal must fail, and I would dismiss the appeal 
with costs in favour of the fourth respondent. I also 
direct that the appellant pay the Court-fees leviable 
on the appeal under Order 33, Rule 11, read with 
Order 44, Rule 1. 

Heap, J.—In Civil igseiianenee Case No. 80 
of 1917 of the District Court of Insein, Saw Ewe 
Lyan, whom the present appellant represents, claimed 
Letters of Administration under the Indian Succes- 
sion Act in respect of the estate of Lee Byaw, whom 
he described as his mother. In his application he 
Said that Lee Byaw was a Confucian by religion and 
in his affidavit he mentioned that he also was a 
Confucian. He gave the names of four daughters of 
Lee Byaw, one of them being a minor. He valued 


the entire estate at Rs. 3,379, entering the. mill.and. 


its site which are the subject-matter of the presen; 
appeal at Rs. 64,478, but setting off a mortgage debt 
of Rs. 46,000, and’ other debts of Rs. 13,498. 

In Civil Miscellaneous Case No, 82 of 1917 of 
the same Court the three daughters of Lee Byaw 
who were of age, and who are represented by the 
first three respondents in this appeal, filed a counter- 


application for Letters and denied that Saw Ewe Lyan - 


was Lee Byaw’s son. Saw Ewe Lyan replied that he 
‘was a son by adeption. The three daughters.also 


described Lee Byaw as a Confucian by religion. 


They valued the estate at Rs. 2,500, assessing the 


mili and its site at Rs. 51,000, and setting off the 


mortgage debt of Rs. 46,000. 
Saw Ewe Lyan died during the pendency of the 


applications and Letters under the Succession Act 
‘were granted to the three daughters on their giving 
‘security in Rs. 5,000. In his order granting Letters 
the learned Judge pointed out that the Succession 
Act does not recognise adoption. 
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In Civil Miscellaneous Case No. 1 of 1918 of the 


7 : ‘ 
me lim MA same Court the present appellant (along with another 


v. 
Saw Mau 
TONE, 


HEALD, 


relative of Saw Ewe Lyan’s, since dead), claimed 
Letters in respect of Saw Ewe Lyan’s estate, describing 
him: as a Confucian by religion. In her application 
she valued Saw Ewe Lyan’s interest in Lee Byaw’s. 
estate at Rs, 3,379. Her application was unopposed. 
and Letters under the Succession Act were granted. 
In Civil Regular Suit No. 53 of 1918 of the same 
Court, appellant as administratrix of Saw Ewe Lyan’s 
estate sued the three administratrices of Lee Byaw’s 
estate fora declaration that Saw Ewe Lyan was Lee 
Byaw’s sole heir under the customary law prevailing 
amongst Confucians, and as such was entitled to 
Lee Byaw’s estate, which she valued Rs. 3,700. 
She also claimed administration of that estate by the 


Court. Her suit was filed on the 9th of August 


1918 and on the 17th of February 1919 her 
advocate claimed for the first time that Lee Byaw 
was a Buddhist. The plaint was accordingly amended 
so as to allege that both I.ee Byaw and Saw Ewe 
Lyan were ‘“‘ Chinesé or Confucian Buddhists ’’ and that 
Saw Ewe Lyan was the sole heir of Lee Byaw 


_ “ander the customary law prevailing among Chinese 


or Confucian Buddhists.” \ 
Lee Byaw’s three daughters denied that their 
mother had ever professed any religion other than 


‘Confucianism and said that succession to her estate 


was not governed by Chinese customary law. 
Among the property shown in the schedules of 


‘Lee Byaw’s estate filed by appellant, were the mill 


and its site now in dispute, the mill and site being 
valued at Rs. 64,478, and the mortgage debt and 
other debts being entered as Rs. 46,000 and 
Rs. 13,498, exactly as in Lee Byaw’s own application 
for Letters. 
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On the. 12th September 1918 Lee Byaw’s three 
daughters, as administratrices of her estate, sold the 
mill and its site by registered deed for Rs. 75,500 to 
Sin Seng Hin & Co., the present fourth respondents, 
to whom it had been mortgaged for Rs. 46,000 and 
leased for a rent exactly sufficient to cover interest 
on that amount. The price purported to include 
Rs. 46,000 due on the mortgage, Rs. 16,000 due by Lee 
Byaw’s estate on other accounts, and Rs. 13,500 paid 
in cash at the time of the sale. 

On the 22nd of March 1920 appellant obtained a 
preliminary decree in Suit No. 53 declaring that Saw 
Ewe Lyan was the sole heir of Lee Byaw and as 


such entitled to her whole estate, and after an. 


enquiry as to the property of which the estate con- 
sisted, she was on the 13th of March 1922 granted 
a finai decree directing the administratrices to pay 
her Rs. 27,780 including costs. | 
In Civil Regular Suit No. 34 of 1924 of the 
same Court appellant, who at the time had not yet 
obtained the final decree, sued the fourth respondenis 
for a declaration that the sale of mill and its site 
to them was void and for possession of the property, 
subject to the admitted mortgage. She joined the 
first three respondents as representing the vendors. 
' The fourth respondents, who were not parties to 
Suit No. 53, denied that Saw Ewe Lyan was ever 
adopted by Lee Byaw or was heir to her estate, and 
pleaded that the sale of the property which. was 
effected by administratrices acting under Letters gran- 
ted under the Succession Act was neither voidable on 
the ground that it was not sanctioned by the Court 
nor void on the ground that it was collusive. 
_ The Court found that the fourth respondents had 
notice of Saw Ewe Lyan’s claim to be sole heir to Lee 
Byaw’s estate at. the time. when ‘they took the transfer 
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of the property but that the doctrine of -lis pendens 
did not apply to the sale. It found further that no 
leave of the Court was necessary under the Succes- 
sion Act to validate the sale, and that it was not proved 
that the sale was Collusion. It is leld accordingly 
that appellant’s suit as against the fourth respondents 
must fail and dismissed it with costs, 

Appellant alleges in appeal that the Lower Court 
was wrong in finding that the sale was not collusive 
and ought to have held that the doctrine of lis pen- 
dens applied to it. She seems to suggest also that 
the fact that.in Suit No. 53 of 1918 Lee Byaw was 
found to be a Buddhist had the effect of coverting 
the Letters granted to the three daughters under 
the Succession Act into Letters granted under the 
Probate and Administration Act so that the sale by 
the administratrices under the Succession Act 
becomes voidable under section 90 of the Probate and 
Administration Act because the leave of the Court 
was not obtained. This suggestion is to my mind so 
obviously untenable that it need not be further con- 
sidered. 

As for the allegation that the doctrine of lis pendens 
applies Iam of opinion that the Lower Court was 
right in holding that it did not apply. My learned 
brother Lentaigne has fully discussed the case-law 
on the subject, and I am content to refer to the 
decision of the Chief Court in the case of A.L A.R. 
Chetty v. Maung Thwe (1), where we said that the 
doctrine of lis pendens is not ordinarily brough! into 
operation by the institution of an administration suit. 
There is a good reason for this in the facts that it is 
not desirable that administrators should be impeded 
in their administration and that any person aggrieved 
has a right of suit against the administrator who 





(1) Civil Miscellaneous Application No, 14 of 1921. 
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ordinarily in this country gives security for the full 


26 


1923 


value of the estate. I therefore agree that the doc- — oe! M: 


trine of lis pendens does not apply and that the sale 
to the fourth respondents should not be set aside on 
the ground that it was effected after the institution 
of Suit No. 53 of 1918. 

There remains the question of the alleged inade- 
quacy of the consideration as evidence of collusion. 

I have already pointed out that Saw Ewe Lyan, 
whom appellant represents, himself valued the mill 
and its site at only Rs. 64,478, and that appellant in 


‘her former suit accepted that valuation. It seems 


obvious therefore that a sale for Rs. 75,500 does not 
prima facie indicate any inadequacy of consideration 
and that even if we deduct the difference between 
the debts admitted by appellant, namely Rs. 13,498, 
which it is not suggested represent debts other than 
those in respect of which the fourth respondents 
claimed at the time of the sale from the amount which 
they then claimed, and which was entered in the 
deed as part of the consideration, namely Rs. 16,000, 
the consideration will stil! be in excess of any of the 
estimates of the value of the property which were 
embodied in the various applications for Letters. 
There is certainly no credible evidence that the 
property was worth more than the amount for which 
it was sold and I agree that there is no basis for the 
suggestion that the sale was fraudulent and collusive. 

I agree therefore that the appeal slYould be dis- 
missed with costs for the fourth respondents, and that 
appellant must be ordered to pay the Court-fees 
which would have been paid by her if she had not 
been permitted to appeal as a pauper. 


Ue u 
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APPELLATE CRIMINAL. 


Before Mr, Justice May Oung. 


MAUNG THAN 
v. 
KING-EMPEROR.* 


Criminal Procedure Code, Chapter VIII—IPcrsons against whom proceedings 
under the chapter are taken, not persons accused a offence—Section 
436—Power to direct further enquiry. 

Held, that section 436 of the Criminal Procedure Code appliesto “ eeesinies 
accused Of an offence ’’ and not ‘any accused person ” and therefore does 

not include persons against whom proceedings are taken under Chapter VIII 


‘of the Code. 


Ebrahim v. King-Emperor, 2 L.B,R. 80—su perseded, 


In Criminal Miscellaneous Trial 253 of 1923 of the 
Ceairt of the Subdivisional Magistrate, Moulmein, the 
present petitioner, Maung Than, was called on under 
section 3 (a) of the Burma Habitual Offenders’ Restric- 
tion Act and section 112, Criminal Procedure Code, to 
show cause why an order of restriction under the former 
Act should not be passed against him and why he 
should not be called upon to furnish security under 
section 110, Criminal Procedure Code. Seven wit- 


- nesses for the prosecution were examined. Maung 


Than was then called on to make his defence, and 
after examining three witnesses for the defence, the 
Magistrate decided that he should be discharged and 
the case was Classified as mistaken. The case was then 
taken up in revision by the District Magistrate who 
after calling upon the petitioner to show cause ordered 
further inquiry under the provisions of section 436 of 
the Criminal Procedure Code. The petitioner there- 
upon applied to the District Magistrate for submission 
of the proceedings to the High Court. 


ee a 

* Criminal Revision No. 699-B of 1923 arising out of Criminal Miscel- 
lancous No. 253 of 1923 of the Court of the Subdivisional Magistrate 
Mouli mein. 
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May Ovunc, J.—Section 436, Code of Criminal 
Procedure, formerly section 437, now contains the 
words ‘‘ any person accused of an offence,” instead 
of ‘‘ any. accused person,” and hence does not include 
persons against whom proceedings were taken under 
Chapter VIII. The decision in Ebrahim v. King- 
Emperor (1) has thus been superseded fro tanto. 

The order directing further inquiry is accordingly 
set aside. 


FULL BENCH (CRIMINAL), 


. Before Mr. Justice Young, Officiating Chief Justice, Mr. Justice Heald, 
and Mr. Justice May Oung, 


NGA MYIN 
* v . 
KING-EMPEROR.* 


Whether a village headman is a police-officer--Confessionto a village headman, 
admissibility of —Evidence Act (I of 1872), section 25. 
Held, that a village headman is nota police-officer, andsection 25, Evidence 
Act, dees not exclude a confession made to him by an accused person. 

Per Younc, OFFG, C.J,— The mere bestowal of the same powers of 
arrest as are given to a police-officer does not make the village headman a 
police Officer any more than it m:kes a Magistrate a police-officer. ” 

Fer HEALD, J,-—' There can be no doubt that the Legislature when it en 
acted the Village Act did not regard the headman asa_police-officer since it 
provided separately in the same section of the Act for the appointment of 
village headmen and the appointment Of One or more rural police.men for a 
village-tract,” i 

Per May Ounc, J.—‘Where a village headman is shown to have taken an 
active part in the investigation of an offence in conjunction with the policea 
confession alleged to have been made to him in the course of such investiga- 
tion should be received with the utmost caution,” 

Crown v. Nga Po Hlaing, 1 L.B.R. 65—rcaffirimed. 


This matter arose out of the order of reference 
reported below and made for reconsideration of the 
(1) (1902) 2 L.B,R.80, 


* Criminal Reference No, 66 of 1923 arising out of Criminal Revision 
‘No, 416-B of 1923 of this Court, ; 
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ruling in Crown v, Nga Po Hlaing, 1 L.B.R. 65, by 
May Oung, J., in Criminal Revision No. 416-B of 


1923 which came up before him for the review of the 


order of the District Magistrate of Yaméthin passed. 
in his Court’s Criminal Regular Trial No. 25 .of 1923. — 

‘* An important item in the evidence for the prose- 
cution. in this case was the statement of the village 
headman, who deposed to an admission alleged to. 
have been made by the accused to the effect that he 
had hit the complainant with a stick because the Jatter 
had coupled his (accused’s) name with that of another 
man’s wife. For the defence the question of the 
admissibility of this evidence was raised and-it was. 
urged that a headman appointed under the Burma. 
Village Act is a police-officer within the meaning 
of section 25, Indian Evidence Act. The learned 
District Magistrate, relying on the case of Nga Kya 
Thein v. King-Emperor (1), found himself unable to. 
agree that the evidence. was inadmissible. He also. 
said, ‘ There have been many other cases of this kind 


before the Courts on appeal where confessions to 


headman have not been refused,’ . . 
“In Lu Bein v. Queen-Empress (2), and again in 


Maung Wun v. Queen-Empress (3), the Court of the: 


Judicial Commissioner of Lower Burma held that a 
confession made to a village headman is inadmissible... 


In the latter case, Mr. Hosking said :— 


‘The ywathugyi is the head of the rural police, 
and has police duties to perform. He is to all intents: 
and purposes a police-officer, though he may not be so. 
designated. The material point is not whether he is. 
called a police-officer, but whether he discharges. 
the duties of a. police-officer. The spirit of the law 
and not the letter of the law is to be considered.’ 


(1) 8 L,B.R.95, (2) Selected Judgments (L.B.) 479, 
(3) Printed Judgments (L.B, 22, 








Vou. IT] RANGOON SERIES. 


-“This decision was dissented from by a Bench of 
the Chief Court of Lower Burma in Crown v. Nga 
Po Hilaing (4) wherein it was held that section 25 of 
the Evidence Act does not forbid the proving in 
evidence of a confession to a ywathugyi.”’ 

Reference was made to Reg. v. Hurribole Chunder 
Ghose (5) .and- other Indian Cases, and the Jearned 
Judges said :— 

“<The questicn seem to es itself to this, 
namely, whether a village official, because he controls 
some rural policemen (persons who are themselves 
hardly to be regarded as.technically police-officers 
except in the widersense which, following the Calcutta 
decision, we should probably consider applicable), and 
because he is empowered to exercise certain powers 
of investigation of offences and of arrest, must be held 
to be a police-officer, though not called so and not 
regarded as such.” 


“In Po Sin v. King-Emperor (6), it was Aetnitely® 
- held that a ten-house gaung (a rural. policeman) is a 


police-officer within the meaning of section 25, 
Indian Evidence Act. 

“* Both the Chief Court decisions were based on 
the provisions of the Lower Burma Village Act, 1889, 
This statute was, however, superseded in 1907 by the 


Burma Village Act, which is now in force, but the ques- 


tion has not apparently been re-examined since that year. 
“In the case quoted by the learned Magistrate, 
a confession made to a thugyi was excluded under 


section 24, Indian Evidence Act, on the ground of 


inducement, but the ee of section 25 was 
not discussed. 

‘ A village headman is appointed by the Deputy 
Coramieue se under section 5 (2) of the Act of 1907, 
and his general duties are laid down in section 8, 
(4 (901) 3L.B.R.65, (5) (1876) 1 Cal. 207. (6) (1906) 3 L.B.R. 283, 
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including the investigation of offences and the arrest 
of offenders and suspects in certain cases. In addition 
to}this, under section 29, the Local Government is 
empowered to confer on headmen any powers or 
privileges which may be exercised or are enjoyed by 
police-officers under any enactment for the time being 
in force. Similar powers or privileges. may also be 
conferred on rural policemen. The following (among 
other) rules have been made under section 29 (General 
Department Notification No. 450, dated the 9th 
December 1908) :—- 

“1. Headmen of village-tracts are empwered to 
search for and arrest any person who is liable 
to be arrested bya police-officer under any of 
the circumstances mentioned in section 54 of 
the Code of Criminal Procedure, 1898. 

‘(2. The powers and privileges exercised or 

* enjoyed by a police-officer under the Police © 

Act, 1861, and the Code of Criminal Proce- 
dure, 1898, shall be exercised and enjoyed 
by rural policemen in Lower Burma. 

‘5. The powers, privileges and duties above 
described shall be exercised, enjoyed and 
performed by ‘every rural policeman in sub- 
ordination to the Deputy Commissioner, Sub- 
divisional Officer,’ District Superintendent 
of Police and headman of a village-tract. 

‘Tn Upper Burma there are, apparently, no rural 

policemen. The ywagaung is an ordinary villager 
appointed by the headman as his agent and has no 
statutory powers. The headman.is therefore the only 
village official who exercises powers of arrest and 
the like. 

“Tt would seem, therefore, that a village headman 

though not designated a police-officer, has very 
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-extensive powers of search and arrest and that rural 
policemen are subordinate to him. It is common 
“experience, also, that the headman almost invariably 
‘takes &4n active part in assisting the district police 
an the investigation -of ae é.g., dacoities and 
‘murders. 

“In these circumstances it is, in my opinion, 
difficult to avoid the conclusion that a village headmen 
ds, so far as criminal cases are concerned, a police 
officer, not in the strict technical sense of the term, but 
according to its more comprehensive and popular 


‘meaning. The question is not, however, free from 
-doubt and should, I think, be reconsidered. 


ae | therefore, submit the proceedings to His Lord- 
ship the Chief Justice with the recommendation that the 


~ ruling of the Chief Court of Lower Burma in Crown v, 
- Po Hlaing be further considered EPe a Bench or Full 
-Bench of this Court.” 


The reference was heard in due course by a Full 


-Bench of the High Court (Young, Offg. C.J., Heald, J., 
-and May Oung, J.) with the result reported below. 


HEALD, J.—The question whether a village head- 
man is a police-officer and whether therefore proof of 
a confession made to him is prohibited by section 25 
of the Evidence Act has been referred to us as a Full 


-Bench. 


The wording of the section itself is clear and 


unambiguous. It says, “No confession made to a 
police-officer shall be proved as against a person 


accused of any offence.” If a village headman is a 
“* police-officer ” that section prohibits proof of any 


-confession made to him. If he is not a police-officer, 
‘that section does not apply. We have therefore to 
-decide merely whether or not a village headman is a 
police-officer. 
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The ruling which is at present binding on the Courts, 
in Lower Burma is a décision of a Bench of the late. 
Chief Court on a similar reference in the case of the 
Crown y. Po Hlaing (1). It seems never to have been ~ 
suggested in Upper Burma that a village headman is a. 
police-officer. 

_ The learned Judge who made the reference said that. 
the decision of the Bench of the Chief Court was 


-based on the provisions of the Lower Burma Village Act 


of 1889, and he went on to say “ This statute was how- 


“ever superseded in 1907 by the Burma Village Act. 


which is now in force, but, the question has not 
apparently been re-examined since that year.” Healso 
said thatin his opinion it was difficult to avoid the 
conclusion that a village headman. is, so far ds. 
criminal cases are. concerned,.a. police-officer not in. 
the strict technical sense of the term but: according 
to its more comprehensive and popular meaning, but. 
that as the question was not free from doubt it 
should be reconsidered. 

The first point for consideration is whether or 
not there has been any material alteration in the law 
since the date of the Chief Court’s decision which 
might affect the decision as to whether or not a. 
village headman is a police-officer. 

Section 3 of the old Lower Burma Village Act. 
said : ‘‘The Deputy- Commissioner shall appoint a 
headman in every village. In appointing a headman . 
the Deputy Commissioner shall have regard, so far as. 
circumstances admit, to any established custom which. 
may exist respecting the right of nomination or. 
succession or otherwise and to claims based thereon.’”’ 

The corresponding provision of section 3 of the old. 
Upper. Burma Village Regulation (XIV of 1887) were 


identical except that for the word “‘ village’ the words. 





“ village or group of villages’ were substituted. 


(1) B.L.R. 65. 
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The wording of the corresponding section of 193 


-the present Act which applies to both Upper and Nea be 


Lower Burma is ne same except that “ village-tract” Kine. 
is substituted for “village” and “village or group "ERO 
‘of villages.” ; 

Section 5 of the Lower Burma Actand section 
4+ of the Upper Burma Regulation, whici imposed 
certain duties on village headmen in respect of. the 
communication of information to the nearest Magistrate 
or to the officer in charge of the nearest police- 
station or military post, were identical and are 


HEAcp. J. 


reproduced in section 7 of the present Act except 


that the reference to military post is omitted. ; 
Section 6 of the Lower Burma Act and section 
5 of the Regulation which imposed certain public 
duties on village headmen were identical with the 
exception that in Upper Burma the headman was 
not allowed to ailot lands for cultivation, the wording 
of the Regulation, which was originally identical with 


: that of the Act, having been altered by the omission 


of two words in 1896. 

Section 8 of the present Act, apart from verbal 
alterations, is similar except that the reference to 
“military posts” has been omitted, that provision 
was made for the supply of carriage or means of 
transport for a journey of more than 12 hours, that 
the duty of allotting land whether for cultivation or 
house building was taken away and that the duties 
of regulating the slaughter of cattle and of disarming 
persons found in possession of prohibited weapons 
at pwesand the power to arrest persons committing 
offences under section 510 of the Indian Penal Code 
were added. 

Under section 22 of the Lower Burma Act and 
88 of the Regulation the Local Government was 
given power to make rules conferring on headmen 
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any powers or privileges which may be exercised or 
are enjoyed by police-oficers under any enactment 
for the time being in force. , 

The rules made under those powers which were 
in forcein Lower and Upper Burma respectively of 
the time of the Chief Court’s decision are contained: 
in Local Government Notifications Nos. 337 of 1895. 
and 283 of 1896. Both these notifications merely 
empowered village headmen to search for and arrest 
any person who was liable to be arrested by a police~ 
officer under any of the circumstances mentioned in 


section 54 of the Code of Criminal Procedure. 


Section 29 of the present Act re-enacted the provi- 
sions cf section 22 of the old Act and 8B of the 
Regulation, and the rules under the present Act are 
identical with those under the old enactments. | 

It seems therefore that the only alteration in the 
law which could possibly be regarded as affecting: 
the question whether or not a village headman is a 
police-officer is that which gives him the power to 
arrest a drunken person who is guilty of misconduct 
either in public or in a place which -he is a. 
trespasser, and I do not think that it could reasonably 
be argued that such an alteration could convert a. 
headman into a police-officer if hé was not a police- 
officer before. 

But it is possible that the Chief Court’s decision: 
that he was nota policeman under the old law was. 
mistaken and as doubts as to its corrrectness have been. 
suggested, it is perhaps desirable that the question 
should be considered afresh. 

We have the following facts : 

A headman is a villager chosen by the Deputy 
Commissioner,fhaving regard to custom, rights of 
nomination or succession, to exercise certain powers 
and to perform certain duties. He has power to 
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take cognisance of certain minor offences committed 
within his jurisdiction and to pass certain very light 
sentences. He can be empowered to try under 
certain circumstances certain civil suits in which the 
amount in dispute does not exceed Rs. 20. He has 
many public duties connected with the collection of 
revenue, the maintenance of communications, the 
protection of his village, sanitation, vital statistics, and 
the like which have no connection whatever with the 
Police. He has, however, to report to the nearest 
Magistrate or police-station certain information affec- 
ting thé maintenance of order or the prevention of 
crime, and he has to investigate certain specified 
offences if they occur in his village-tract, namely, 
murder, culpable homicide not amounting to murder, 
dacoity, robbery, offences under the Arms Act, and 
any other offence respecting which the Deputy Com- 
missioner by general or special order, made with the 
previous sanction of the Commissioner directs. He 
is bound to search for and arrest any person whom 
he has reason to velieve to have been concerned in 
the commission of such an offence andtorecover if 
possible any property taken by such person. He has 
power to arrest any person found lurking within the 
limits of his village-tract who cannot give a satisfac- 
tory account of himself and any intoxicated person 
who misconducts himself in public or whilst tres- 
passing. Hemayalso arrest any person who has been 
concerned in any cognisable offence or against whom 
a reasonable complaint has been made or credible 
information has been received or a reasonable suspicion 
exists of his having been so concerned, any- person 
having in his possession without lawful excuse, the 
burden of proving which excuse shall lie on such 
person, any implement of house-breaking ; any person 
who has been proclaimed as an offender either under 
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1923 the Code of Criminal Procedure or by order of the Local 


— 


Nea Myin Government ; any person in whose possession any- 
xine- thing is found which may reasonabiy be suspected to 
EMPEROR. be stolen property. and who may reasonably be sus- 
Heatp, J- pected of having committed an offence with reference 
to such thing; any person who obstructs a police- 
officer: while in the execution of his duty or who has 
escaped, or attempts to escape, from lawful custody ; 

- any person reasonably suspecied of being a deserter 
from Her Majesty’s Army or Navy or of belonging to 

Her Majesty’s Indian Marine Service and_being illegally 

absent from that service ; any person who.has been 
concerned in or against whom a reasonable complaint 

has’ been made or credible information has been 
received or a reasonable suspicion exists Of his having 

been concerned in, any act committed at any flace 

out of British India, which, if committed in British 

India, would have been punishable as an offence, and 

for which he is, underanylawrelating to extradition 

or under the Fugitive Offenders Act, 1881, or other- 

wise, liable to be apprehended or detairied in custody 

in British India; any released convict committing a- 
breach of any rule made under section.565, sub- ' 
ection (3), of the Code of Criminal Procedure and 

any person for whose arrest a requisition has been 
received froma police-officer, provided that. the requi- 

sition specifies the person to be arrested and the 
offence or cause for which the arrest is to be made 
and it appears therefrom that the person might lawfully, 

be arrested witha warrant by the officer who issued 

the requisition. He is bound to forward any [person 
arrested by him or made over to his custody together 
withany weapon or other article likely to be useful as 
evidence to the nearest police-station as soon as possible. 

Itis clear therefore that a headman has certain 

powers of arrest which are identical with those 
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possessed by police-officers and that he has also 
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duties of investigation in respect of certain offences Nea Myin 


which are in some respects similar to those of police- 
officers, and the question to be decided is whether, 
because he has those powers and duties, he must be 
held to be a police-officer. 

There can be no doubt that the Legislature when 
it enacted the Village Act did not regard the headman 
as a police-officer since it providea separately in the 
same section of the Act for the appuintment of village 


headmen and the appointment of me or more rural 


policemen for a village-tract. We have not been 
referred to any rulings later than those which were 
considered by the learned Judges who decided the 
question in 1901, and I can find none in the 
commentaries on section 25 of the Evidence Act. I 
have considered those rulings and I am not prepared 
to hold that the decision of the Chief Court was 
mistaken. To the best of my knowledge and belief a 
village headman is not popularly regarded as a_police. 
officer, and he is certainly not so regarded in. the 
‘ Village Avi. For over 20 years it has been regarded 
as settled law in this Province that a Village Headman 
is not a police-officer and that confessions made to 
him are ‘not excluded from proof by the provisions 
of section 25 of the Evidence Act, and I am not 
satisfied that that view of the law is mistaken. 

I would therefore accept the decision of the Bench 


of the Chief Court in the case of the Crown v. Po - 


Hlaing as good law, and answer the reference 
accordingly. 

May Ounc, J.—The case of Crown v. Po Hiaing 
dealt with a statute in force in Lower Burma and 
was decided by the Chief Court of Lower Burma, 
which could not and did not take into consideration 
conditions prevailing in Upper Burma. The Burma 
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Village Act, 1907, was enacted for both parts of the 
Province, and it was therefore necessary tore-consider 
the ruling in question, more specially because the 
case out of which this reference arose occurred in 
Upper Burma. ; 

As to the legal position under the Act, I have had 
the advantage of reading the judgment written by my 
brother Heald, and 1 agree that the village headman 
was never intended to be a police-officer. In Lower: 
Burma, he is carefully distinguished from the rural 


’ policeman, usually called a ten-house gaung; the 


‘latter, it is true, is his subordinate, but this fact in. 


itself does not place the head of the village within 
the category of a police-officer. In Upper Burma,. 
there is no rural policeman, and it seemed to me at 
first sight that the headmen would, of necessity, be 
called upon to perform the functions of that officer. 
This does not, however, appear to be the case. Since 
the hearing, I have referred tO the Upper Burma 
Village Headman’s Manual which defines the ywa-. 
thugyi’s duties, powers and privileges, and these are: 
identical with those of the same official in Lower 
Burma. 

The most important point, however, in this connec-. 
tion is the fact that, so far at least as the more impor-. . 
tant crimes, homicide, dacoity, robbery, and so on,. 
are concerned, the headman must not only communi-. 
cate information tO. the nearest Magistrate or police-- 
station, but must enquire into the offence, search for 
and arrest any person believed to have been concerned,. 
and recover, if possible, any property taken by such 
person. 

All this is clearly the work of a police-officer, and 
experience shows that even after the Police have 
arrived at the scene of crime, the headman almost 
invariable forms cne of the police party responsible: 
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for the investigation of the crime. He is usually an 
active assistant of the Police up to the time the final 
report is submitted. In these circumstances, I consi- 
der that it would be unsafe in such cases 1o attach 
much credence to an alleged confession made to 
a headmen. #Were it not for a consideration which 
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I set forth below, I should strongly be inclined to rule . 


out such a confession altogether.. Moreover, it is not 
in -all criminal cases that the headman acts as if he 
were a police-officer, and all that can be laid down 
is -that—where a village headman is shown to have 


taken an active part in the investigation of an offence 


in conjunction with the Police—a confession alleged 

to have been made to him in the course of such investi- 

gation should be received with the utmost caution. 
The consideration which to may mind disposes of 


the matter is one which was not dealt with in Crownv. 


Po Hlaing and which was not brought out in argu- 
ment, and it is the fact that the Legislature itseli has 
given a clear indication of its intention in the matter. 
Section 26, Indian Evidence Act, a cognate section 
bars a confession made by any person whilst he is. 
in the custody of a police-officer, unless it be made 
in the immediate presence of a Magistrate. The 
Explanation added by Act III of 1891 lays, down 
that the word ‘ Magistrate’ in this section does not 
include the. head of a village discharging magisterial 
functions * * * * in Burma * * * unless such 
headman is a Magistrate exercising the powers of a 
Magistrate under the Code of Criminal Procedure. 

Here the village headman is ruled out as an 
individual in whose presence a confession can lawfully 
be made by a person in police custody, but he is. 
thereby clearly distinguished from a police-officer, and 
the Legislature evidently did not intend that he 
should be classed as one. 
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ai I’ therefore concur in the view that a_ village 
Nea Myin headman in Burma is not a police-officer within the 
ae meaning of section 25, Indian Evidence Act. 

- YOUNG, OFFc. Cat have had the advantage of 

‘May 0 pve, reading the judgments of my brothers Heald and 
May Oung in this case and have little totadd. 

A village headman has very multifarious duties 
and would seem tO be for certain defined purposes 
a civil judge, a magistrate, and a revenue officer 
besides having the duties of a health officer. It is 

now sought to classify him also as a police-officer 
because he is given practically the same powers of 
arrest without a warrant as are given to a police- 
officer, but these powers are also given toa Magis- 
trate under Criminal Procedure Code, section 65, and 
jt is not contended that a Magistrate is a police- 
officer. The mere bestowal therefore of the same 
powers cannot constitute the headman a_ police- 
officer: they would seem rather to be an addition to 
his magisterial powers, given expressly because he is 
a Magistrate only for certain purposes, and has no 
power to issue a warrant. 

The order appointing him | is careful to eceeibe 
him as a headman nct as a rural policeman and 
I would hold that the mere bestowal of the same 
powers of arrest as are given to a police-officer does 

not make him a_ police-officer any more than it 
makes a Magistrate a police-officer. 

A confession therefore made to him is not -in- 
admissible in evidence but the weight to be attached 
to such will depend on the circumstances of the case 
and ihe part he has. taken in the elucidation of the 
crime. 
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APPELLATE CIVIL, 


Before Mr, Justice Heald and Mr. Justice May Oung. 


FOUCAR & CO. 
v. 


M. C, T. MUDALIAR* 


Principal aud troker—Brokerage on sale of land—Inability of the purchaser 
introduced by the broker to complete—New arrangements between the 
brincifal and the purchaser after the period fixcd forthe completion of 
the first contract—The position of the troker on this second arrangement 
being rescinded by the principal. 

Where a broker was comn-issioned to obtain a purchaser for a piece of 
land and a purchaser was found by him, who, however, having failed to 
complete the sale within.a fixed period owing to his inability to pav ready 
money, and the principal entered into a new arrangement direct with the 
purchaser, and such new arrangement was sutsequéntly rescinded by the 
principal Held, that the broker was not entitled to claim his commission. 

Held, that the brokerage was payalle only for an <ctual sale, it being the 
broker’s duty to introduce a perscn willing and alle to complete the purchase, 

Held, further, that the second arrangement between the principal and the 
purchaser having teen enieredinto by them enly after period fixed for the 
completicn of the sale for which the broker was commissioned, the 
principal wes not liable to pay brokerage on account of the new transac: 
tion 

Passing iam v. King, (1898) 14 Times L.R. 392-—distinguished. 


McDonnell—for Appellants. 
- Cowasjee—for Respondent. 


May Cunc, J.—The admitted facts in this case 
were as follows 


On the 20th September, 1921, the defendant firm 


commissioned the plaintiff as a broker to obtain a 
purchaser for piece of land, agreeing to pay him 
‘a brokerage of 23 per cent. on the price on comple~ 
tion’ (Exhibit A). On the following day, a would-be 
purchaser was obtained and an agreement in writing 
(Exhibit B) was entered into between the firm and the 


* Civil First Appeal No. 42 of 1923 against the decree of this Court on 
the Original Side in Civil Regular. No. 246 of 1922. 
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purchaser whereby (1) the price of land measuring 
about three and a half to four acres (but in any event 
not less than three acres) was fixed at Rs. 1,75,000 
per acre; (2)2 sum of Rs. 25,000 was to be paid as 
earnest money ; (3) the balance was promised to be paid 
on or before the 21st January 1922, earnest money to be 
forfeited in default ; (4) a transfer was to be executed 
on payment of the purchase price in full ; and (5) the 
firm guaranteed a good title on completion of purchase. 
These terms were set out in the receipt (Exhibit B). 
The earnest-money was paid, but the transaction 
was never completed. The main, if not the only, 
reason for the falling through of the sale was in my 
view, the purchaser’s inability to pay the price agreed 
upon, asum well overfivelakhs. The plaintiff said :-— 

“At Mulla’s (the-purchaser’s) request, I suggested - 
part payment to Nuding (the firm’s manager). I-know 
Mulla well As the amount was large, Mulla would 
have been pleased'to pay by instalments. 

“T asked Mulla why he did not complete ‘his 
contract. Hesaidthere was time beforehimtodoso. I 
asked him about threc or fourtimes. His last reply was 
that he was making arrangements direct with Nuding. 
This was about the end of December. Mulla told me 
later that he was arranging for part- payments, to which 
Nuding had consented. Mulla. could not pay the 
full amount and said he could make part-payments.”’ 

There was also, apparently, some dispute between — 
the parties concerning the exact area of the land, 
which had been left indefinite in Exhibit B. Plaintift’s 
witness, Ady, was sent by Mulla to try and bring 
about a settlement. Ady saw Nuding and obtained 
from the latter two slips of paper (Exhibits G and H), 


- both dated the 24th January, 1922, whereon are noted 


certain terms as to the land and as to payments, 
which were to be deferred} the transfer was to be 
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made at once, but the land was to remain as collateral 
security. 

Considering that Mulla had, as early as December, 
told the plaintiff that he was arranging for part-pay- 
ments it is, in may view, only reasonable to suppose 
that the matter of the payment of the purchase price 
was what really caused the hitch and that the so-called 
dispute as to the area of the land was a subsidiary 
matter which, in any case, had to be decided because 
of the indefiniteness in this respect of Exhibit B. 

The terms contained in Nuding’s notes were, after 
some haggling as to the rate of interest on the sums 


deferred, agreed to but no formal agreement was 
executed. 


Ady deposed :— 
‘Mulla agreed to the conditions on the slip 
I gave to him, except the rate of interest. He said 
he would agree to 8 per cent. I telephoned’ this 
to Nuding and he authorised me te alter ithe 9 per 
cent to 8 per cent and to initial it which I did. 
This arrangement was concluded some time in the 
forenoon of the day the. slips were made. On the 
same day Nuding’phoned to say that he could not 
carry out this arrangement. This was about three or 
four hours after the arrangements had becn concluded. 
Nuding told me that he could not accept the 
mortgage and that his. lawyers had instructed him 
that collateral security was a mortgage. This was his 
reason for backing out.” 
Both Exhibits-G and H (supported by Ady’s 


evidence) show that promissory notes and an “ agree- 
ment” were to have been executed, but owing, 
apparently, to Nuding’s inability to obtain his director’s 
consent to the new transaction, nothing was actually 
-done and the negotiations fell through. 
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The real point in the case, however, seems to be: 
that on the 21st January, 1922, the date originally 
fixed for completion, Mulla was unable to pay. and, 
as appears from what followed, had no prospect of 
being able to pay within a reasonable time ; Exhibit: 
H_ shows that.he wanted six months to pay half the — 
price and one year to pay the remaining half, © 

Herein the defendant firm was in no way at 
fault. If Mulla had been in a position to pay as agreed 
upon they would have been under an obligation to. 
convey the land. -Mulla was not only unable to pay 
on the due date, but, three days later, sent Ady to 
Nuding with what was tantamount to a request for 
postponement of payment for one year. 

So far as the plaintiff was concerned, he had 
obtained for the firm a purchaser who could not pay 
and had no expectation of being able to pay within a. 
reasonable time. The subsequent negotiations through 
Ady cleaty showed that the purchase price would 
not be forthcoming for many months and the plaintiff 
has not adduced any evidence to show that Mulla. 
could have fulfilled his cbligaticn.: His failure to cite 
Mulla as his witness on this point must, I think, be 
weighed against him. ~ 

Ordinarily, a broker is entitled to.a percentage on 
the money which he succeeds in realising for principat 
but,where the transaction cannot be completed because. 


the money is not forthcoming and consequently the 


principal realises nothing, it is difficult to see how 
the broker has earned his brokerage. If in the present 
case, the defendant firm had, before the 21st January 
1922 extended the time for completion.and thus taken 
the negotiations out of the broker’s hands,.and those 
subsequently fell through, it. might be held on the 
authority of Pussingham v. King (1), that the full” 
(1) (1898) 14 Times L.R. 392. ag? 
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brokerage in nevertheless payable. But the point 
‘does not arise, since there is nothing to show that the 
defendant firm did anything in the matter until Ady 
went to see Nuding on the 24th January. The plain- 
tiff suggests ay that Nuding began to make arrange- 
ments with Ady “about a month or 10 or 15 days 
before the 21st January,’ but a careful perusal of 
Ady’s evidence shows that the entire “negotiations 
occupied only one day, the 24th January. | 


It is argued that as time was not the essence of. 


the contract for sale, the defendant firm was bound 
to wait fora reasonable time and to serve notice on 
Mulla calling upon him to complete within a stated 
period, and; as the firm did not do so but instead 
entered into fresh negotiations with him, that the 
plaintiff is not to blame and that he had done every- 
thing he had contracted to do. But all that the 


plaintiff had done was to obtain a purchaser who 


could not pay on the agreed date and who, thereafter, 
sent his own broker to plead for concessions. Had 
those concessions been refused, the plaintiff would have 
been in exactly the same position; in my judgment, 
that fact that the-firm was willing at first to grant the 
concessions, but a few hours later recanted, because 
Nuding had no power to accept a mortgage, makes no: 
difference so far as the work done for the firm by the 
plaintiff is concerned. The non-completion of the sale. 
was not the result of the firm’s act in formulating new 
terms and then withdrawing them but was directly due 
to Mulla’s inability to pay. It is true thal if defendants 
had followed up the new arrangement. they might 


have, by holding the land as security, ultimatély | 


realised the sale price. if Mulla had on his part 


fulfilled his obligation, half the balance would have - 


been recovered in July, 1922, and the remaining half 


in January, 1923, with interest ; if, onthe other hand, 
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Mulla did not pay, the firm could have sued for a 
mortgage decree and realised their money by sale cf 
the land in execution. But such recovery or realisa- 
tion would not have been the outcome of plaintiff's 
services to the firm. He had been asked to: find a 
purchaser who would pay ready money; the arrange- 
ment for which he was responsible was that the 
purchaser should pay on or before a certain date, and 
there was to be neither delay-nor trouble to the firm, 
He now asks that, although he failed to get the 


‘purchaser to pay on the date fixed, he should be 


given the benefit of a new transaction whereby the 
firm would certainly have had to wait for a long time 
to realise their money and would possibly have had 
to go to the trouble of suing the purchaser. In 
my judgment, he has no claim on this score, and 
I am fortified in my view by Lord Justice Vaughan 
Williams’ remark in the case above cited to the 
effect that itis the duty of a brokerto introduce a 
person willing and able to complete the purchase. 

It is further argued that the defendant firm should 
have taken steps against Mulla to obtain specific 
performance of the contract. The answer to this is 
that there is no law which: compels a vendor to 
insist on specific performance. There usually is, 
and there was in the present case, an alternative 
remedy, viz., forfeiture. of the earnest-money. -The 
question whether the firm could or could not legally 
claim a forfeiture does not now arise, but it:is clear 
that the defendants purported to exercise the right 
given in Exhibit B. 

In the result, I would hold that the plaintiff 
was not entitled to to the brokerage claimed by him. 
I have considered the question whether we can, in 
these proceedings, award the appellant a decree for 
the sum which respondents were willing to pay, namely, 
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2% per cent. on the amount of the earnest-money ; 
but there being yet no decision of the question whether 
or not that earnest-money was rightly forfeited, 
I would hold that we cannot and should not do so. 

I would reverse the decree passed on the Original 
Side and order that the suit be dismissed with costs. 
The respondent will also pay the appellant’s costs in 
this appeal. 


HEALD, J.—There can be no doubt that in this 
case the prospective purchaser, Mulla, whom respon- 
dent introduced to appellants, was neither willing nor 
able to purchase the property on terms which were 
substantially those which appellants employed respon- 
dent to obtain for them. If appellants had actually 
accepted the terms offered by Mulla and a sale 
had resulted, respondent would probably have been 
entitled to receive brokerage although the terms of 
the actual sale might be different from which he 
was employed to obtain. But appellanis were not 
bound to accept any terms other than those which 
they offered through respondent, and if they refused 
to accept the less favourable terms offered by Mulla, so 
that no sale resulted, I do not see how respondent 
could be entitled to the brokerage which was payable 
only for an actual sale. The case would of course 
have been different if Mulla had been willing to buy 
on appellant’s terms and appellants had been unable 
to carry out the sale, or if, after employing respon- 
dent; appellants had taken the negotiations out of 
his hands before the agreement which was actually 
made between them and Mulla had been broken. 
I do not think that respondent can as yet claim 
brokerage in respect of the Rs. 25,000 which 
appellants received and claim to retain as earnest- 
money forfeited under the agreement which, as they 
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allege, Mulla broke. Mulla is said to have filed a 
suit against them for the recovery of that amount 
and if that suit {should succeed respondent’s agency 
will have been entirely infructuous. If, however, 
appellants should be held entitled to retain the earnest- 


_ money, they may possibly be regarded as_ having 


‘made a profit of Rs. 25,000 on the transaction which 


resulted from respondent’s agency and the question 
‘may then arise whether respondent is not entitled 
to a quantum meruit from appellants in respect of 
that profit. That question does not however in my 
opinion arise at present and we do not consider it. 
So far as the present case is concerned it seems 
clear that respondent failed to bring about the sale 
which he was employed to effect and that no sale 


in respect of which he can claim brokerage was 


effected, and I agree with my learned brother May 


‘Oung that his suit must be dismissed with costs for 
appellants throughout. 
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APPELLATE CRIMINAL. 


Before Mr. Justice May Oung. 


MAUNG PO HMYIN anpD ONE 
‘ ». - 
KING-EMPEROR.* 
Penal Code (XLV of 1860), sectioms 420,511—Attempt to cheat—Sending Notice 


of a fire to an Insurance Company—Claims made for damage by fire 
accompatied by declarations deliberately false—Attempt atd preparation. 


The first accused insured his paddy in certain godowns with three Fire 
Insurance Companies and, on the godowns being burnt down, he first sent the 
Insurance Companies notices informing them of the fire and subsequently 
presented his claims in which he deliberately made false statements as to the 
Quantity of paddy stored in the godowns and destroyed by the fire. 

Held, that the sending of the notices was an act of preparation but when 
the accused followed up these notices with the actual clim papers he committed 
himself to a representation of fact whieh being talse to his knowledge must be 
regarded as an overt-act towards the commission of the offence of ‘cheating—an 
act which had gone beyond the stage of preparation. 

In the matter of R. MacCrea, 15 All. 173—referred. 


‘De Glanville—for Appellant. 


Higinbotham, Government Advocate—for the 
Crown. 


May Ounce, J.—On various dates in the month of 
February, 1922, the Ist appellant, Po Hmyin, effected 
three fire insurances on his stock of paddy said to 
be lying in the mill premises at Impaiwe belonging 
to the 2nd appellant, Tun Aung, and his father. 
These insurances were as follows:—(a) one for 
Rs. 50,000 in the West of Scotland Insurance Office, 
Limited ;(b)one for Rs. 75,000 in the Yorkshire 
Insurance Company; and (c) one for Rs. 25,000 in the 
Sphere Marine and Fire Insurance Company, Limited. 

At the time of making his proposals; the Ist 
appellant. produced cover notes, issued by Messrs. 
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Gillanders Arbuthnot & Co., showing that the 
mill premises themselves were insured against loss by 
fire. These cover notes were issued to the 2nd appel- 
lant and his father, and were, doubtless, lent to the 
Ist appellant to enable him to prove that the buildings 
in which he had stored his stock were protected. - 

On the 3rd March, i922, the mill buildings and 
everything therein were burnt downand this fact. 
was communicated by the mill-owners to their insu- 
rance company. This was by letter, Exhibit J, which 
is dated Rangoon, the 5th March, 1922, 

On the same date, Po Hmyin wrote Exhibits V 
and Y to the Sphere and the West of Scotland 
Companies, respectively, communicating the same in- 
formation regarding the stock of the paddy in the mill. 

A significant point with regard to these two letters 
is that they are typewritten on paper of the same 
size and quality as Exhibit J; the entire method of 
typing, including the dating, is also exactly similar. j 

There is no such letter on the file addressed to 
the agents of the Yorkshire Company, but in all 
probability one was sent to them as well. 

Exhibits U, Z and DD are fire or loss claims on 
ithe three companies, signed and forwarded by 
Po Hmyin. They are on printed forms and all contain 
a declaration to the effect that 75,040 baskets of 
paddy, valued at Rs. 1,72,558, were destroyed or 
damaged by the fire which consumed the mill. 

These declarations formed the basis of three 
charges of attempted cheating against Po Hmyin, the 
case for the prosecution being that the declarations. 
were false.. The 2nd appellant was charged with 
abetment of the three offences. Both were convicted 
and sentenced to suffer two years’ rigorous imprison-. 


’ ment on each charge, the sentences to run concur- _ 


rently. Both appeal. 
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The first point taken is one of law, viz., that, even 
assuming the falsity of the declarations, there was no 
“attempt” as contemplated by section 511, Indian 
Penal Code. That section provides that whoever 
attempts to commit an offence and in such attempt 
does any act towards the commission of tle offence 
shall be punished. It has been judicially held that a 
mere act of preparation for the commission of an 
offence is not such an act towards its commission as 
amounts toan attempt. Learned Counsel contends that 
Po Hmyin’s acts in this case did not amount to 
more than preparation for an attempt to cheat. 

Whether any given. act or series of acts amounts 
to an attempt of which the law will take notice or 
merely to preparation is a question of fact in each 
case—In the matter of R. MacCrea (1). 


“In the same case, Knox, J., said:—“It is no. 


doubt most difficult to frame a satisfactory and ex- 
haustive definition which shall lay down for all cases 
where preparation to commit an offence ends and 
where attempt to commit that offence begins. The 
question is not one of mere proximity in time or 
place. Many offences can easily be conceived where, 
with all necessary preparations made, a_ long 
interval will still elapse between the hour when 
the attempt fo commit an offence commences and 
the hour when it is completed. The offence of 
cheating and inducing delivery is an offence in 
point. The time that may elapse between the 
moment when the preparations made for committing 
the fraud are brought to bear upon the mind of the 
person tobe deceived and the moment when he 
yields to the deception practised upon him may be 
a very considerable interval of time. There may be 
the interposition of inquiries and other acts upon 
(1) (1983) 15 All. 173. | 
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his part. The acts whereby those preparations may 
be brought to bear upon the mind may be several 
in point of number, and yet the first act after 
preparation completed will, if criminal in itself, be, 
beyond all doubt, equally an attempt with the 


ninéty aad ninth act of the series.” 


These weighty and apposite observations exactly 
fit the case before me. It is urged that the act 
of Po Hmyin in approaching the Insurance. Com- 
panies with his claim represented only another 
stage in his preparation to cheat them and_ that 
the real attempt would have begun when, the - 
companies having called upon him to produce his 
evidence in support of his claim, he proceeded to 
do so. In support of this contention Counsel 
points out that insured persons who have suffered 


‘loss: or damage by fire often put forward exaggera- 


ted orinflated claims, that. insurance companies do 
not, admit. such claims forthwith but invariably 
institute inquiries with a view to assessing the 
damage, and that therefore an attempt to deceive 
them. does not take place until false testimony in 
support of the claim is adduced. 

This argument would,’I have little doubt, carry 
considerable weight in cases where the insured has ~ 
merely over-valued his property in his claim. But 
the allegation in the present case was not that the 
claimant had grossly misrepresented the value of his 
stock in the mill, but that his statement as to ‘the 
quantity of paddy he had stocked before the fire was 
false. According to him, he had 75,040 baskets ; 


- according to the prosecution he could not possibly 


have had one-fifth of that quantity, since the mill 


‘godowns could not contain much more. Hence, if 


the Crown has succeeded in establishing its case, 
Po Hmyin, when he presented his claims to the insu- 
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rance companies, made a deliberately false statement, 
This was an act done in pursuance of the prepara- 
tions he had made for committing a fraud and it 
was an act which was brought to bear upon the 
mind of the persons to be deceived. The appellant 


might have held back after he had sent Exhibits V 


and Y, the notices regarding the fire; the sending 
of these notices was another act of preparation. But 
when he followed up these notices with the actual 
claim papers, he, in my view, definitely “ crossed the 
Rubicon” and committed himself to a representation 
of *fact which, if proved to be false to his knowledge, 
must be regarded as an overt act towards the com- 
mission of the offence of cheating—an act which na 
gone beyond the stage of preparation. 

I hold therefore, provided the necessary facts are 
established, that Po Hmyin attempted to cheat the 
insurance companies. 

As to the facts, one of the aiieaicing features 


of the case, one which was strongly relied upon by 


the appellants, was the assessor’s report. When the 
claim papers were presented, the companies acting 
in consultation, appointed an assessor to proceed 
to the scene of the fire and to report on the loss 
caused. He did so and his firm submitted the re- 
port, Exhibit O, which contains. the following 
passage :—‘‘On our arrival there we found the mill 
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and godowns completely gutted and the paddy still © 


blazing. The paddy was in three different piles and 
in our opinion must have been well over 65,000 
baskets.” There is also a quotation from the owner’s 
““Stock Book” showing a total of 75,040 baskets, 


‘which the assessor valued at Rs. 158,632. 


I am unable to place any reliance on this report, 
The: evidence shows that the inquiry, if it can be 
called an inquiry, was most perfunctory, and it is 
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more than probable that the assessor’s estimate of 
the quantity of burnt and burning paddy was based 
very largely on what he saw in the Stock Book. In 
any case, the estimate was that of a person whom 
I cannot, on the evidence, regard as expert. He does 
not give any satisfactory explanation as to how he 
arrived -at his figures. He took no measurements 
himself, either of the heaps of burning paddy or of 
the godowns, the outlines of which he saw and he 
made: no notes of what-he observed, Only two hours. 
were spent at the place; part of this. was taken up 
in making inquiries as to. the origin of the fire. 

The next important’ point is in connection with 
the godowns, of which there were three, The 2nd 
appellant admitted that he had handed a ground 
plan of the mill buildings to. Messrs. Gillanders 
Arbuthnot at or about the time he insured them, 
and Mr. Griggs of that firm deposed that Exhibit 
A is the plan. Tun Aung’ denied it but I see no 
reason to disbelieve the witness, who is in no way 
interested, seeing that the cover notes for the milk 
were cancelled before the fire. The plan shows two 
godowns, each measuring 50 feet by 10 feet, and a 
third measuring 61 feet by 35% feet.. Elevations are 
not given, but the evidence establishes the fact that 
the godowns were not more than 12 feet high, 
while the two smaller ones -sloped down to 9 feet. 
Taking these measurements and judging. by the 
estimates given by Mr. Thorn, an engineer, of 
Messrs. Steel Brothers & Co., who has. had 
long experience of mill godowns, the capacity of 
the Impalwe godowns could ‘not have been much 
more than 15,000 baskets. There is a considerable 
body of evidence in support of this estimate, 


the most notable of the witnesses being Po Hlaing 


and Ba Gyaw, the former owners of the mill. They 
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both swear that the two small godowns could 
not hold more than 3,000 baskets each, and in this 
they are corroborated by others. As to the large 
godown, the most liberal estimate places it at 10,500 
baskets. 

We have it then that the three godowns, when 
full, were capable of holding some 15 or 16 thousand 
baskets of paddy. Of these, there were’at least. 4,000 
baskets belonging to various small traders, thus leaving 
some 12 thousand as Po Hmyin’s, as sae weit 
his claim of over 75 thousand. : 

The latter figure appéars, it is true, i in Po Himyin's S 
Stock Book, but there is no entry in this of the place 
where the paddy was stored, and, since Po Hmyin is 


a resident of Daiku, which is far away from-Impalwe,. 


it is more than possible that a large portion of his 
‘stock was at the former place. >Be that as it may, 
I am unable, in the face of the conclusive evidence as 
to the size of the godowns, to accept the statement 
that such a large quantity of paddy was stored in a 
‘small out-of-the-way mill. 

For the same reason I must sefect the evidence 
for the defence relating to alleged extensive purchases 
of paddy made by Po Hmyin, Rebutting evidence 
has been adduced to show the falsity of much of 
this defence evidence, but, in the circumstances, it is 
in-my view, unnecessary to consider it. 

I should mention here that the defence, at a 
very late hour, deputed a trained surveyor to prepare 
a plan of the mill buildings; this was done in 
January, 1923, about nine months after the fire, and 
no weight can be attached to it. | 

On the evidence I hold it fully proved that Po 
Hmyin had less than 15,000 baskets of paddy atthe 
mill when the fire took slace and that he must have 
known this. His declaration that he had 75,040 
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baskets “was therefore deliberately false and I must 
confirm the convictions. 

The second appellant was held guilty of abetment 
in that he (1)let Po Hmyin use his’ mili for storing 
paddy, (2) lent him his cover notes on the mill (3) stated 
to witnesses that 75,000 baskets of Po Hmyin’s paddy 
were in the mill when it was burnt, and (4) stocked 
‘kauk-hmaw’ (refuse) in the godowns and pretended 
it was paddy. Of these points, it is unnecessary to 


.deal with any besides, the third, Itis quite clear that 


Tun Aung told several persons that Po Hmyin had stored 
75,000 baskets; and to the police he said (when 
reporting the fire)—‘‘ over 60,000 and about 70,000.” 
Knowing the capacity of his godowns as he must 
have done, it must be held that he also was stating 
what he knew to be false. Remembering also the. 
remarkable similarity between Exhibits J, V and Y, 
as pointed out above, I am “irresistibly led to the 
conclusion that he engaged with Po Hmyin in a 
conspiracy to cheat the insurance companies; and, 
since an act (i.e, the making of the claim by Po | 
Hmyin) took place in pursuance of the conspiracy, 
and in order to the cheating, he was guilty of 
abetment under the second clause of section 107. The 
convictions in his case also will therefore be confirmed. 

As to the sentences, the claim was an impudent 
one for a very large sum of money, and there can be 
no doubt that a substantial sentence of imprisonment 
was called for. I have been asked to consider the 
facts that the appellants were for a long time under 
trial, that they have suffered mentally, and that they 
have incurred much expense; they were, however, 


on bail during the trial and their sufferings were 


- brought on themselves by their own act. 


At the same time, I take into consideration the 
circumstances that this appears to be the first 
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prosecution of its kind, at least in tits province, and = 193" 
the fact that the appellants belong to a class cf society Recah 
to whom even a short term of rigorous imprisonment hee 

would be a severe deterrent. - EMPEROR, 


In-the case of each se therefore I reduce yay Oune,.. 
the sentence to one year’s rigorous imprisonment,.the — J. 
sentences to run concurrently. . 

The appellants will be called upon to surrender 
to their bail and will be re-committed to prison. 





APPELLATE CRIMINAL. 
Before Mr. Justice May Oung. ° 


KING-EMPEROR 1924 


v. J 3 
NGA KYAUNG.#* Bie 


Burma Habitual Offenders Restriction Act (Act II of 1919), section 7— 
Applicability io offenders under Burma Opium Law Amendment Act 
(Act VII of 1919), section;3. 

Held, that the effect of section 3, Opium Liw Amendment Act, is to 
introduce an additional ground on which section 110 of the Criminal 

Procedure Code can be applied, and that consequently an order of restric- 


iions under the Burma Habitual Offenders’ Restriction Act, can be passed 
against persons dealt with under the Opium Law Amendment Act. 


May Ounc, J.—The respondent, Nga Kyaung, 
was ordered under section 7, Burma Habitual 
Offenders’ Restriction Act, to reside at Mawlmyaing- 
gyun for a period of two years and to report himself 
once a week at the police-station. The ground 
alleged against him was that he earned a livelihood 
wholly or in part by the unlawful sale of opium, 
within the meaning of section 3, Burma Opium 
Law Amendment Act. Under that section, such a 
person may be dealt with as nearly as may be as if 


* Criminal Revision No. 769-B of 1923 from the Court of Subdivisionas 
Magistrate, Kyaiklat, in Criminal Miscellaneous No. 62 of 1923, 
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the information received about him were of the 
description mentioned in section 110, Code of Criminal 
Procedure; in other words, such a person may be 
required by a Magistrate, under the provisions of 
section 110, to show cause why he should not be. 
ordered to execute a bond for his good behaviour, 
In effect, therefore, the Legislature added another 
ground to the six set out in section 110. ‘ 

Section 3 of the Habitual Offenders’ Restriction 
Act lays down that, whenever the provisions of 
section 110 can ,be applied, the Magistrate may 
proceed under the Act. _ 

Holding as I do that the effect of section 3, 
Opium Law Amendment Act, is, to introduce’ an 
additional ground on which section 110 of the Code 
can be applied, it follows that the order in the case 
under consideration was perfectly legal. Itis therefore 
confirmed, 


G.U.B.C.P.0.—No, 65, M., of Infmn., 3-5-56—600—IX. 
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CHINESE BuppHisT Law—4 Pflication of,to a Burmese wife of a 
Chinese Buddhist lustand—tTl:e status of a Chinese Buddhist, how 
acquired, Held, that where the evidence shows that a Burmese 
woman nairied toa Chinese Buddhist regarded herself throughout 
life as a Chinese Buddhist and cttacked herself to the Chinese 
Community, adopting her husband’s form of religion, succession 
to her estate was to be governed by the Chinese Buddhist Law. 
Po Maung v. Ma Pyit Ya, (1923) 1 Ran. 161—referred to. 
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Civin PROCEDURE (V OF 1908), ORDER 23, RULE 1—Ordir 2, Rule 2— 
Application to withdraw with leaveto fille afresh suit—Wihat is 
a “* formal defect "—Reasonable apprehension that the suit must 
fail sufficient--Where amendment admissille, Flaintiff may be 
permittedto withdraw with leave to filea fresh suit. Held, that 
the expression ‘ formal defect ” must be given a very wide and 
liberal meaning and as connotiny defects of various kinds which 
are not detects affecting the merits of the case on s :bstan'ial ques 
tions (including equities and estoppels) reasonably arising between 
the parties. Held, that itis sufficient for the Court to be satisfied 
thet the eisa reasonable apprehension that the suit must fail if 


the permission to withdraw isnot granted Where tw> suits, . 


instead of one were brought by the plrintiff against the defendant 
for the recovery of price of goods alleged to have been sold and 
delivered, one being for goods alleged to have been supplied 
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1921,-and the other for those alleged to have been supplied during 
the period between the llth January and 2nd May 1922, held, 
that the error being due toa bond fide mistake, the Plaintiff 
should be permitted to withdraw the s.its with liberty to ins‘itute 
afresh single suit covering both claims. Held, also, that 
amendments of pleading should bc allowed in suitable cases in 
orde: to overcome the effects of bond fide mistake whether of law 
or of fact, and that it is immaterial whether the assertions or 
omissions caused Ey such mistakes were deliberately made or not. 
Held, also, that where a.piaintiff might be allowed to amend his 
plaint in his first suit so as to include the claim in his second suit, 
he should be permitted to withdraw the two suits with leave to 
bring afresh suit. Held, further, that decision to the effect that 
an Appellate Court had vot legally granted the permission On a 
particular ground would not amount toan authority to the effect 
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ENDORSEMENT BY THE REGISTRATION OFFICER NOT AFFECTED BY 
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By Law: See UPPER BURMA REGULATION II OF 1897... oe 


EVIDENCE ACT, SECTION 92 PROVISO ] AND SECTION 93, RELATION 
oF : See SALE WITH AN OPTION TO REPURCHASE WITHIN A CERTAIN 
PER OD ose “ane + one see oes 
EX-PARTE, DECREE APPEAL FROM ax—Kelevancy or otherwise of the 
question of due service of summons—Proper course to question 
due service or propriety of procecdii g ex parte~ Civil Procedure 
Code (V of 1908), Order 9—Waiver of service. Hild that an appeal 
from-an oi-parte decree the urly question with which the Appel~ 
late Court is ordinarily concerned is whether the evidence on 
the record is sufficient to support tlie decree and that the question 
of dre service of the summons is the subject-matter not of an 
appeal from the decree but of a spe.ial proceeding under Order 9 
of the Cixil Procedure Code. Held, further, that where a defendant 
pats in aprearance, he must be taken to have waived the non- 
‘serviceofsummonsonhim. Jonardlian Dotecy v. Ramdone Singh, 
Cal 738; Hummiv. A iz-ud-Din, 39 All 143—~/ollo:ved. Sadhu 


Kr sina Ayyahyv. Kuppan Ayyangar, 30 Mad 54—dissented from. ; 
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FORMAL, DEFECT, WHAT Is A: See CIviL PROCEDURE CODE, ORDER 
23, Rue 1 ae nas tas usa sue 


INFERIOR WIFE, HIGHER RIGHTS OF OVER A MISTRESS IN INHERITING 
THE HUSBAND’S ESTATE ; See BURMESE BUDDHISTH LAW ar 


MORTGAGE BY CONDITIONAL SALE, WHEN A SALE WITH AN OPTION TO 
REPURCHASE 18 A; See SALE WITH AN OPION TO REPURCHASE 
WITHIN A CERTAIN PERIOD... wes tes als 


NECESSARY PARTIES TOA MORTGAGE SUIT—Prior mortgagee—Terson 
claiming by a title parcmount tothat of the mort gagor—Civil 
Procedure Code \V of 1908), Order 34, rule i. Held, thatin a suit 
to enforce a mortgage, a prior mortgagee or a person Claiming to 
retain possession of the land by a title paramount to that of the 
mortgagor, is not a necessary party and that the question of his 
paramount title cannot be litigatedin that sit, Jaggeswar 
Dutt v. Bhuban Mokan Mitra, (1906) 33 Cal. 423—followed. Nga 
Paw Ev. Nga Sin, U.B.R. (1910-13) 92—distinguishcd. Gour’s 
Transfer of Property Act—referred to. 

Maune San Myaine v. U Pon Graw ree vate 

OMISSION BY THE REGISTRING OFFJICERTO NOTE ON THE DOCUMENT 


WHY AN EXECUTANT WAS ABSEN!, A FORMAL DEFECT IN PROCE- 
DURE ONLY : See UPPER BuRMA REGULATION II oF 1897 ne 


ORAL EVIDENCE TO SUPPLEMENT A PATENT DEFECT IN A DOCUMENT, 
WHEN ADMISSIBLE : Sce SALE WITH AN OPTION TO REPURCHASE 


WITHIN A CERTAIN PERIOD wa aes ove vee 
PENAL CopE{XLV oF 1860); secTION 403—Stolen property found 


withthe accused—Absence of proof of ‘the date when accused 
obtained possession—Section 411 the relevant section~— Guilty 
knowledge—Infcrence from the accused's: silence asto the 
person from whom he received the property—stolen articles 
forming the contents of a single parcel—Uonviction on 
several charges, in respect of the various articles—Penal 
Codz, section 411. Held, that where valuable jewellery 
which was Stolen or otherwise lost to the owner is found 
under circumstances of grave sus icion in the possession of 
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the accused about two years after the theft or loss and the accused 
refuses to disclose the name of the person from whom he 
received the same or to give the particulars as to the origin of 
his possession, the Court is entitled to draw an inference of 
guilty knowledge on the part of the accused. Held, also, that 
where it is proved that nearly two years after the owner’s loss 
of -his property the accused is found to be retaining possession of 
the same knowing it to be stolen property but there is no 
evidence as to when he first acquired such possession, the 
section of the Penal Code applicable to the case is section 411. 
Held, further, that where property stolen formed the 
contents of a Single parcel, a single offence in respect of 
all articles contained in the parcet and not separate offences in 
respect of the different articles should be treated zs the Lasis 
of the conviction, Krishna Shahaji, (1897) Unrep. Crim. 
Cases, 1927; Shazk Moneah, (1869) Il W.R. 38; Har Dial, 
(1905) P.L.R, No. 144 of 1905—followed. 
RAM PERSHAD ¥. KING-EMPEROR... a3 aoe 
PracticE—Order granting permission to administratrix to sell 
immoveable property whether appeal lies from—Probate and 
Administration Act (V of 1881), section 86—Civil Procedure 
Code (V of 19081, section 105—Considerations which should 
guide the Court in pranting permission to sell imimoveable 
property. Held, that an appeal lies from an order of the District 
Judge granting permission to an administrator to sellimmoveable 
property and that section 105, Civil Procedure Code, did not 
appear to affect the provision of section 86, Probate and Adminis- 
tration Act, Per Pratt, J.—'‘ It wasinot desirable that permission 
should be given to sell immoveable properties not in the posses- 
sion of the administratrix, to some of which third parties claimed 
an absolute title and others of which were subject to ostensible 
encumbrances, unless it was proved that other prcperties not the 
subject of contention, were unavailableforsale. TheCourt ought 
also to have satisfied itself that the sales were necessary and in 
the interest of the estate as a whole. Abiram Dass v. Gopal 
Dass, 17 Cal., 48 ; Brojo Nath Palv. Dasmony Dassee,2 C.L.R. 
589—referredto. Uma Charan Dass v. Muklakeshi Dasi, 28 
Cal. 149—fellowed. Kalinuddin v. Maharui, 39 Cal. 566— 


dissented froin. : 
Hasi PU AND THREE wv. TIN TIN one ~ eos 
PRESUMPTION OF DUE PRESENTATION OF A DOCUMENT DULY 
REGISTERED : See UPPER BURMA REGULATION II oF 1897 ae 


PRESUMPTION OF GUILTY KNOWLEDGE OF STOLEN PROPERTY, WHEN 
TO BE DRAWN FROM THE ACCUSED’s CONDUCT: See PEXAL CODE, 
SECTION 403 os — ose ove ooo 

PROBATE AND ADMINISTRATION ACT, SECTION 86: See PRACTICE om 


SALE WITH AN OFTIONTO REPURCHASE WITHIN A CERTAIN PERIOD— 
Amount of repurchase mioneylefi blank in the document ~ Oral 
evidence to fill in the blank~-Evidence Act (I of 1872), section 93 
and proviso 1 to section 92—Specific Relief Act (I of 1887), 
section 31—The document, a deed of mortgage by conditional 
sale—Transfer of Proterty Act (IV of 1882), section 58 (c)— 
Presumption as to the amount of repurchase money when not 
specified, Where a deed of Sale of land contained a clause by 
which the purchaser undertook “‘ to re-sell the land to the vendor 
at his request within three years for Rs.” held, that the 
omission to insert the amount of the price for repurchase was 
attributable to either an oversight of both parties and was 
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tantamount toa common or mutual mistake or to an intentional 
omission by the purchaser on whose instructions the deed was 
prepared for subsequently taking advantage of the omission as 
against his vendor and would amount to fraud on his part and 
oral evidence under the circumstances to fill in the blank was 
admissible. Held further, that such a document was clearly a 
mortgage by conditional sale as defined in section 58 (c) of the 
Transfer of Property Act and that, in the absence of any specific 
agreement as to the payment of a different sum for redemption, 
the mortgagor, was entitled to redeem on payment of the 

“‘mortage-money” which in such circumstance can only mean 
the amount actually due under the deed. 


MauNG PE GYI AND FouR v. HAKIM ALLY ae 


SPECIFIC RELIEF ACT, SECTION 56: See SALE WITH AN CPTION TO RE= 
PURCHASE WITHIN A CERTAIN PERIOD bey ie eas 
STOLEN PROPERTY FORMING CONTENTS OF ONE PARCEL, A SINGLE 
CHARGE FOR : See PENAL CODE, SECTION 403 ass oee 


SUMMONS, DUE SERVICE OF, NOT RELEVANT IN AN APPEAL FROM AN 
EX-PARTE DECREE : See EX-PARTE DECREE, APPEAL FROMAN  ... 


_ SUPERIOR AND INFERIOR WIVES DEFINED: See BURMESE BUDDHIsTI 


Law see Ses se Ses one 


TITLE PARAMOUNT, PERSONS CLAIMING BY, NOT NECESSARY PARTIES 
TO A MORTGAGE SUIT : See NECESSARY PARTIES TO MORTGAGE SUIT 


TRANSFER OF PROPERTY ACT, SECTION 58 {c}:See SALE WITH AN 
OPTION TO REPURCHASE WITHIN A CERTAIN PERIOD ta 


UPPER BURMA REGULATION II OF 1897—Presumption of due presen- 
tation of a document for registration—Rule 7 of the Registra- 
tion Rules framed under the Regulation—Presumption asto the 
correctness of an endorsement on the document by the Register- 
ing Officer—Presence at the foot of the document of the 
signature of an tnauthorised person cannot oterate to 
contradict presumption of correctness—Omission onthe part of 
the Registering Officer to note the failure or refusal of a partyio 
the document to appear before him, a defect in procedure—Sucit 
owtission cannot vitiate registration made on proper presenta- 
tion, Heid, that the correctness of an official endorsement on a 
Document as to the rerson presenting it for registration was to be 
presumed, and thatthe presence ai the foot of the document, of 

- the signature of a person other than one duly authorised to 
presentit, for such signature there being no legal sanction, 
corld not operate to contradict the correctness of the cfiicial 
endorsement. Held further, that where a deed was adinittedly 
executed by two persons but it was objected that‘execution was 
not admitted before the Registering Officer by one executant, it 
was a fair presumption in the circumstances that the officer had 
acted under Rule 5 when he registered the document. Held also, 
that the omission on the part of a registering officer to make a 
note on the docrment as to the circumstance that one of the 
parties to it either was unable or had refused to appear before him 
was an omission for which the person presenting the docu- 
ment for registration could not be held responsible and would at 
the most be only a defect in procedure which did not vitiate 
regiStraticn that was made on a proper presentation. Jambu 
Prasad v. Muhammed Aftab Ali Khan, 42 1.A, 22—referred to. 


BAUNATH SINGH AND OTHERS V, JAMAL BROTHERS & COMPANY, 
LIMITED, AND ANOTIIER ove one ae 
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tion of its kind, at least in this province, and the 
fact that the appellants belong to a class of society 
to whom even a short term of rigorous imprisonment 
would be a severe deterrent. 

In the case of each appellant therefore I reduce 
the sentence to one year’s rigorous imprisonment, the 
sentences to run concurrently. 

The appellants will be called upon to surrender 
to their bail and will be re-committed to prison. 


APPELLATE CRIMINAL. 


Before Mr. Justice May Oung, 


KING-EMPEROR 
v 


NGA KYAUNG.* 


Burma Habitual Offueders’ Restriction Act (Act Il of 1919), section 7— 
Applicability to offenders udner Burma Opium Law Amendment Act 
(Act Vi of 1909), section 3. 

Held, that the effect of section 3, Opium Law Amendment Act, is to 

i troduce an additional ground on which section 110. of the Criminal 

Procedure Code can be applied, and that consequeatly an order of restric. 

tion unde the Burma Habitual Offenders’ Restriction Act, can be passed 

against persons dealt with under the Opium Law Amendment Act. 


May Ounce, J.—The respondent Nga Kyaung, 
was ordered under section 7, Burma Habitual 
Offenders’ Restriction Act, to reside «t Maulmyaing- 
gyun for a period of two years and to report himself 
once a week at the police-station. The ground 
alleged against him was that he earned a livelihood 
wholly or in part by the unlawful sale of Opium 
within the meaning of section 3, Burma Opium 
Law Amendment Act. Under that section, such a 


person may be dealt with as nearly as may be as if 





* Criminal Revision No. 769-B of 1923 from the Court of* Subdivisiona 
Magistrate, Kyaiklat, in Criminal Misceilaneous No. 62 of 1923 - : 
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the information received about him were of the 
description mentioned is section 110, Code of Criminal 
Procedure ; in other words, such a person may be 
required by a Magistrate, under the provisions of 
section 110, to show cause why he should not be 
ordered to execute a bond for his good behaviour. 
In effect, therefore, the Legislature added another 
ground to the six set out in section 110. 

Section 3 of the Habitual Offenders’ Restriction 
Act lays down that, whenever the provisions of 
section 110 can be applied, the Magistrate may 
proceed under the Act. ée 

‘Holding as I do that the effect of section 3, 
Opium Law Amendment Act, is to introduce an 
additional ground on which section 110 of the Code 
can be applied, it follows that the order in the.case 
under consideration was perfectly legal. It is therefore 
confirmed. 


APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr, Justice May Oung. 


MA THEIN YIN 
V. 
MAUNG THA DUN AnD TEN.* 


Burmese Buddhist Law—Supeiror and inferior wives—Right of inferior wives 
to inherit on the estate ofthe husband—Iiferior wife higher than a inistress- 


In Buddhist Law, a man might marry two or more women at the same 


time who might all have the status of a wife. Sich wives, whether they live 
togetberj with the husbaud or not, inherit his estate on an equal focting. 


' The Buddhist Law also contemplates the existence of other women of 
humbler standing whoare differentiated from wives proper or ‘‘ superior wives ”? 


who inherit on an equal footing, by being described as ‘‘ inferior” or ‘‘lessey . 
wives.” Such an “ inferior ’’ or “ lesser fwife, ” if living together with the 


husband, is entitled to two-fifths and the “‘ superior wife ” to three-fifths of the 





+ Civil Miscellaneous Application No. 63 of 1923 for Review of the Judg- 
ment passed in Civil First Appeal No. 276 of 1922 of the High Court. 
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‘husband’s estate ; but where such inferior wife is living apart from the husband 
and is only occasionally visited by him, she is entitled to nothing more than the 
property which had passed to her possession du-ing the life-time of the husband 


Mi Kin Gale v. Mi Kin Gyi, U.B.R. (1910-1913) 42—referred to. 

Ma Gywe v. Ma Tit Da U.B.R. (1892-96) 1194 3; Ma Hmowt v. Maung 
Paw Dun, U.B.R. (1897-1901) 11 138 ; Ma U Byuv. Ma Hmyin, U.B.R. (1897. 
1901) II 160 ; WiShwe Ma v. Mi Me, U.B.R. (1910-13) 114—followed. 

Kinwtn Mingyi’s Digest, Vol. I—referred to. 


Sir Robert Giles—for Applicant. 
Higinbotham and Tun Byu—for Respondents. 


May Ovuna, J.—This is an application for review of 
the decision in Maung Tha Dun v. Ma Thein Yin (1). 

The ‘application is grounded on an assumption 
‘that gur decision’ in the appeal was that Ma Thein 
Yin was an “inferior wife” of U Po Tok. It is 
‘urged that we ‘“‘did not purport to discuss the law as 
‘to the right of inheritance: of an inferior wife and 


went upon the mistaken footing that no question of © 


‘law remained to be. decided,’ that through such 
-error we did not attempt to decide the question of 
‘law as to what share Ma Thein Yin would be entitled as 
‘an inferier wife, and that there is, therefore, a mistake 
‘or error apparent on the face of the record. 

The actual decision was expressed in the following 
‘words : ‘‘ Having considered ail the circumstances 
in favour of the plaintiffs case, I hold that the plain- 
tiff was, at best, no more than an ‘inferior’ wife of 
U Po Tok, living separately from him and only 
receiving his visits, and that, therefore, she is not 


-entitled to any portion of U Po Tok’s estate.” 


Learned Counsel who appeared for Ma Thein 


“Yin at.the hearing of the appeal did not attempt to 
‘argue that an inferior: wife living separately from the 


husband is entitled to inheritance. That she is not 


“SO entitled has been laid down in several cases: 





(1) (1923) 1 Ran, 1. 
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Ma Gywe v. Ma Thi Da (2), Ma Hmon v. Maung 
Paw Dun (3), Ma U Byu v. Ma Hmyin (4), Mi 
Shwe Ma v. Mi Me (5). It is open to the claimant 
to rebut the presumption, arising from separate cesi- 
dence, that she is not entitled to inherit, by proving 
a superior status, and this is all that learned Counsel 
endeavoured to do. 

In view, however, of the confusion which not 
infrequently arises from the use of the word “ wite’” 
in Burmese Law, the matter has been re-heard, and 
Counsel for both parties have dealt fully with the: 
rules applicable in such cases. These rules were 
discussed in Mi Kin Gale v. Mi Kin Gyi (6), wherein it. 
was laid down that a Buddhist might marry two or- 
more women at the same time, and that they might. 
all have the status of a wife and not that of a. 
concubine. Such wives, whether they live together 
with the husband or not, inherit on an equal footing.. 
The Buddhist Law, however, clearly contemplates the 
existence of other women, who are sometimes referred to 
as ‘wives’ but who are given a distinctly inferior 
status. The terms “lesser wife” and ‘‘concubine’” 
nave more or less indiscriminately been applied to: 
such persons, but there are manifest objections to. 


the continued employment of these names. The 


position is cleared by the use of the expression. 
‘superior wife’? for all who inherit on an equal. 
footing, and the expression “ inferior wife ” for those: 
of humbler standing. In this way, effect is given to 
the wording employed in most of the Dhammathats ; 
and, in addition, the peculiar status cf one who is not. 
a wife in the strict sense of the English word and yet is 
nota mere mistress is recognised. Such a person. 





2) U.B.R. (1892-96) I 194. j (4) Ibid, 160. 
* (3) U.B.R, (1897-1908) IT 138. (5) U.B.R. (1910-13) 114.. 
(6) Ibid. 42, ; ; 


VoL. IT] RANGOON SERIES. 


is. accorded certain rights under the Dhammathats 
cited in section 275 of the Kinwun Mingyi’s Digest, 
Volume 1, and itis on the extract from the Manugye 
in that section that theapplicantnowrelies. According 
to this authority, a wife of inferior status or ‘‘ ordi- 
nary concubine” is entitled to three shares out of 
seven shares and a half, that is two-fifths of ‘the 
husband’s estate. This applies, however, to the case of 
“wives” living together with the husband. In the 
period during which the Dhammathats were written it 
was not unusual for a man to mainiain several “ wives’ 
in one household. -- Ordinarily, there was one chief wife, 
one or more “ ordinary ”’ or “ recognised ’’ concubines, 
and one or more slave concubines. It was to meet 
such a case that the Manugye text cited was laid 
down. Where the wife of inferior status lived: apart, 
she was allowed to retain only such property as was 
in her actual possession; cf, the Manu Vannana 
and Dhammasara in section 280. The Manugye in 


- section 277 classes this “inferior wife” among the 


six kinds of concubines, describing her as a free-born 


-woman who is not purchased and with whom the hus- 


band does not “eat out of the same dish.” On the 
death of the husband, each of the six “ shall retain 
the property which has passed into her Pe 
during his life-time.” 

It is thus clear that a wife of inferior situs who 
did not live together with the husband has no rights of 
inheritance. 

-Ma Thein Yin was such a wife ; she was not taken to 
live in U Po Tok’s house either at Tharrawaddy or at 
Letpadan, but was kept apart and occasionally visited 
by him. She was therefore not entitled to inherit. 
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I would accordingly dismiss the application for — 


review with costs. 
HEALD, J.—I concur, 
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APPELLATE CIVIL. 
Before Mr, Justice Lentaigue. 


K.E. A. K. A. SAHIB & Co. 
v. 
K. M. ADAMSA#* 


Civil Procedure Code (V of 1908), Order 23, Rule 1- Order 2, Rule 2—A pflica- 
tion to withdraw with leave to fileafresh swit—What is a“ formal defect” — 
Reasonable apprekensionthat the suit must fail sufficient—Where amend- 
ment admissible, plaintiff may be permitted to withdraw with leave to 
file a fresh suit. ‘ . 

Held, that the expression “‘ formal defect”’ must be given a very wide and 
liberal meaning and as connoting defects of various kinds which are not 
defects affecting the merits of the case on substantial questions (including 
equities and ¢stoppels) reasonably arising between the parties. 

Held, that it is sufficient for the Court to be satisfied that there is a 
reasonable appreliension that the suit must fail if.the permission to withdraw 
is not granted. 

, Where two suits, instead of one were brought by the plaintiff against the 
defendant for the recovery of price of goods alleged to have been sold and 
delivered, one being for goods alleged to have been supplied during the 
period between the 9th December and 20th December 1921, and the other for 
those alleged to have been supplied during the period between the 11th January 


and 2nd May 1922, held ,that the error being due to a bond fide mistake, the 


plaintiff should be permitted to withdraw the suits idea liberty to institutea 
fresh single suit covering both claims. 

Held, also, that amendments of pleadings should be aliowed in suitabte cases: 
in order to overcome the effects of bond fide mistake whether of law or of fact, 
and that it is immaterial whether the assertions or omissions caused by such 
mistakes were deliberately made or not, : 

Held, also, that where a plaintiff might be allowed to amend his plaint in 
his first suit so as to include the claim in his second suit, he should be 
permitted to withdraw the two suiis with leave to bring a fresh suit. 

Held, further, that decisions to the effect that an Appellate Court had snot. 
legaliy granted the permission on a particular ground would not amount to an 
authority to the effect that such ground would not have beena proper ground. 
for the granting of such relief if it mae been applied for at an early stage of 
the suit in the Trial Court, 

K. E. A. K, Ahmed Sahib & Co.v. M..E. Pakir Mohamed Rowlther, (1923) 1 
Ran. 694 ; Kali Prassana Sil v. Panchanan Nandi, (1916) 44 Cal. 367 ; 
Mahipati Valad Shamla v. Nathu Valad Vithoba, (1909) 33 Bom. 722 ;. 
Jhunku Lal v, Bisheshar Das, (1918) 40 All. 642—referred to, 





* Civil Revision Nos, 91 and 92 of 1923. from the Civil Regular Suits. 
5744 and 5858 of 1922 of the Rangoon Small Cause Court. . 
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Behari Lal Pal v. Srimaté Baran Mai Dasi,(1894)17 A1.53; Ilahi Baksh 
v. Iman Baksh, (1876) 1 All. 324 ; Mulchand v. Bhikari Das, (1885) 7 All. 624 ; 
Venkata Shettiv. Ranga Nayak, (1887) 10 Mad. 160—followed. 
Parduman Chand v. Ganga Ram, (1921) 66 1.C. 285—distingurshed. 


LENTAIGNE, J.—These are two applications for 
revision of two orders passed by the Chief Judge 
of the Court of Small Causes, Rangoon, rejecting two 
applications filed under Order 23, Rule 1, Sub-Rule 
(2), of the. Code of Civil Procedure seeking permission 
to withdraw from two suits instituted in that Court 
with liberty to institute a frésh suit in respect of the 
subject-matter of such two suits. The order rejecting 
the applications recognises the fact that the object of the 
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plaintiff was to consolidate the two claims in a single | 
suit which would avoid any danger of the second: © 


suit being held to be barred under the pees of 
Order 2, Rule 2, of the Code. ; 

Both these suits are for the recovery of the price 
of goods alleged to have been sold and delivered by 
the plaintiff firm to the defendant, the earlier suit 
No. 5744 having been instituted on the 5th Septem- 
ber 1922 claiming Rs. 1,200-8-3 in respect of goods 
alleged to have been delivered between the 9th 
December and the 20th December 1921, and the later 
suit Nu. 5858 having been instituted only three days 
later on the 8th September 1922, claiming Rs. 969-14-6 
in respect of goods alleged to have been delivered be- 
tween the 11th January and the 2nd May 1922. In each 
plaintiff there was an allegation that the original bills had 
been stolen from the Pleader’s Office on the 19th 
August 1922; and I notice also that the Court-fee 
stamps in both the cases bear entries showing that 
they had been supplied under two consecutive numbers 
on the same date, the 19th August 1923. The diaries 
in the two suits show that they were both fixed for 
the same date for first appearance of defendant, and 
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for practical purposes it may be taken that both . 
suits were instituted together or almost together. 

If the two suits had been consolidated ‘into a 
single suit, the total claim would have been for 
Rs. 2,170-6-9 which is roughly Rs. 171 in excess of 
the jurisdiction of the Court’of Small Causes, and 


the plaintiff would have been obliged to institute, the 


combined suit in the late Chief Court but by 


.doing so he would have effected a saving of about 


Rs. 27 on his Court-fees. If the plaintiff had 
thought that there was any legal objection to his 
filing the two suits separately and that it was necessary 
to consolidate the two claims in a single suit, it was 


_ also open to him to institute the combined suit in the 


Court of Small Causes by foregoing Ks. 171 of his 
total claim and as against that small loss there would 
have been a reduction of about Rs. 37 in Court-fees 
when compared with the Court-fees of two suits. 
From these figures it. is obvious :that the plaintiff 
would have been taking a very great risk in the hope 
of a comparatively small gain, if he had separated 
the claims into two Suits with knowledge that there 
was any legal objection to his doing so. . 
I refer to the above facts, because great stress has 
been laid on the contention that plaintiff deliberately 
instituted two suits instead of instituting a single suit 
for the combined claim. That term “ deliberately” 
aiso occurs in the same contention in the order reject- 
ing the applications. At the hearing I pointed out that 
it is very unlikely that the plaintiff would have done so 
mala fide with a view to any trickery or otherwise 
with knowledge that he was imperilling his second 
claim, but no argument was addressed to me to the 
effect that such imputation should be made against 
him. The contention based on the use of the- word 
“ deliberately’ can therefore only mean .at most that 
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‘the defendant wishes to rely on the maxim ignorantia 


legisnon excusat. 1am satisfied however that the above 
maxim could not help the defendant, because in: my 
opinion the provisions of Order 23, Rule 1 (2), are 
intended to authorise the granting of relief inter alia 
in cases in which the formal defects rendering the 
relief desirable are defects of legal formalities pres- 


‘ -cribed by the Code or other such legal defects, and 


that in suitable case relief should be granted whether 


the defects arise from a mistake of law or from a 


mistake of fact. I may also add that even if the 
plaintiff did in fact realise that there was a doubt as 


to his legal right to institute two suits instead of one, 


1 do not think that it would be any ground for refusing 


“to allow him to correct a bond fide mistake. 


The above incorrect reliance on the word 
“deliberately ’’ is probably due to a decision reported 
in 17 Weekly Reporter (1874), p. 208, in which the 
word “‘ deliberately ” appears to havé been inaccurately 
used in a misleading passage with reference to applica- 
tions to amend a plaint; but the inaccuracy becomes 
apparent on a close examination of the earlier decision 


reported in 9 Bombay. High Court Reports (1872), 


p. 1, which is cited as the authority for the passage in 
question. The misleading passage was apparently 
intended to be read in an ill-expressed contrast to 
other passages, and it becomes still more misleading 
when itis relied on as an independent proposition ignor- 
ing the context. Both these decisions had reference to 
cases in which a plaintiff claiming to be a landlord 
had sued on a forged lease or on a lease which had 
not been executed by the alieged tenant, and when 


‘the plaintiff failed on the merits in each case, he 


wished to change the claim into a different claim 
based on title and one for damages, use and occupa- 
tion, and in each case he was refused ‘that request 
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and was told to enforce the new claim, if the law of 
limitation allowed, in a separate suit on a distinct 
cause of action. The deliberate omission to join dis- 
tinct causes of action in one suit might be a point. 
arising on the facts of those two cases, but these 
decisions obviously cannot be a precedent affecting 
applications to amend claims on a single cause of 
action. I may add that I am likewise satisfied that . 
amendments- of pleadings should equaHy be allowed 
in suitable cases in order.to overcome the effects of 
bond fide mistakes whether of law of of fact, and 
that it does not matter whether the assertions or 
omissions caused by such mistakes were deliberately 
made or not. 

Moreover I am also satisfied that any mistake on: 
the application of the bar in Order 2, Rule 2, of the 
Code to a case like that now before me would not. 
be a mere mistake of. law but would be a mistake on 
a question of fact or of mixed law and fact. At the 
hearing I pointed out that shortly after the orders: 
now under review, the question of the application of 
the bar in Order 2, Rule 2, to this class of case was 
considered by a Bench consisting of my brother 
Heald and myself on an appeal from a decree of the 
Rangoon Court of Small Causes in the case of K. E. A. K. 
Ahmed Sahib & Co. v. M. E. Pakir Mahomed Row- 
ther (1), and that we had come to the conclusion 
that primd facie each separate order and delivery of 
goods is a separate contract and a separate cause of 
action, but that in some cases it may be a question of 
successive claims under a single obligation within 
the terms of the“ Explanation ”’ to the rule, that is,. 
for example; when the successive claims arise under the 
same contract. We also pointed that it had been 


held in Calcutta that it was open to the parties. ° 


(1) (1923) 1 kan. 694. 
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| even in the latter case of a single contract to agree that ae 


successive claims for separate deliveries thereunder K.E.A.K, A. 
i : apne & Co. 
should be treated as separate contracts and therefore 
as separate causes of action ; and we pointed out A 

pie a : : ey 
that in the case of SUCCESSIVE | transactions under Save. 
distinct orders there might be either a contract ora ia 
course of dealing from which an implied contract 
might be inferred, that the entire series for a specific 
period, etc., should be treated as 2 single cause of 
| action, but as such had not been established in that 
| case, the bar under Order 2, Rule 2, had not been shown 
to arise. From this it is obvious that the question 
, 


is mainly a question of fact or of mixed fact and law in 
| each case. Although I take the above view of the law, 
| ' I may here add that I am also of opinion that the more 
| prudent lawyer should usually, asa wise precaution as far 
as possible, take the course of greater safety by inclu- 
ding all transactions up to date of'suit in a single plaint. 
Both Mr. Clifton and Mr. Cowasjee, who appeared 
before me on this application, appeared to be 
unaware of that decision, and when I suggested that 
it was a matter for their consideration whether the 
| above decision might possibly render it unnecessary 
to proceed with the application for withdrawal, it 
was contended by the advocate for the respondent- 
_ defendant that as the application fot withdrawal 
had been made on the basis of the existence of the - 
- bar, this application must proceed on that basis. 
The main contention advanced against the gran- 
| ting of the applicaticn is based on the technical 
contruction or Order 23, Rule 1 (2), which prescribes 
| as a condition precedent to the granting of the 
permission thereunder, the requirement that the Court 
must be satisfied :— 
(a) that the suit must fail by reason of some 
formal defect, or 
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(b) that there are other sufficient grounds for 
allowing .the plaintiff to institute a fresh 
suit for the subject-matter of a suit or part 
of a claim. 

The respondent relies also on the decision of the 
High Court of Calcutta on the similar wording of 
section 373 of the Code of 1882 in Kali Prasanna 
Silv. Panchanan Nandi (2) in which the learned Chief 


_ Justice cited with approval a previous decision of Mr. 


Justice Mookerjee and expressed the opinion “ that 
clauses (a) and (b) of sub-rule (2) have to be read 
together and that the intention is that a ground 
included in clause (b) must be of the same nature 
as the ground specified in clause (a), that is to say, 
it must be something of the same nature as formal 
defect, and, inasmuch as in that case the ground 
for allowing the suit to be started afresh was not 
because there waS a formal defect but for some 
other reason the order was illegal,” and where he 
also cited another decision in which the learned 
Chief Justice Sir Lawrence Jenkins also approved of 
the same rule of construction. 

In may. be here noted, however, that beyond 
holding that the specific ground relied on in each 
particular case was not a formal defect entitling the 
plaintiff to the relief for the purposes of that case, 
these decisions do not supply any express indication 
as to what is a formal defect. But if the rule of 
construction “so’laid down is kept in view when 
considering the various instances in which the High 
Courts have held that permission was legally granted, 
it becomes obvious that this rule of construction in 
fact emphasises the point that the expression “‘formal 
defect’”” must be given a very wide and liberal 
meaning and presumably as connoting defects of 

(2) (1916) 44 Cal. 367. 
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various kinds which are not defects affecting the 
merits of the case on substantial questions (including 
equities and estoppels) reasonably arising between 
the parties. The expression, as used in this rule, 
appears to be capable of such a wide meaning, and 
it is: difficult te fix on any more restricted meaning 
which could have been reasonably intended by the 
Legislature. If a wide and liberal meaning should be 
given to the ‘expression “formal defect” in this rule 
I can find. nothing in the rule which prohibits the 


granting of relief before the framing of issues or 


before the actual trial in a case like that now before 
me, and I am not aware of any decision in which 
it has been held that a wide and liberal construction 
of that expression should not be adopted. I notice, 
however, that Scott, C.J., of the Bombay High 
Court, expressed the view that it is impossible 
to lay down any exhaustive definition of what are 
sufficient grounds within the meaning of section 373 
of the Code, of 1888. See Malhipati Vaiad Shamla 
v. Nathu Valad Vithoba (3). It appears to me that 
the real difficulty and source of confusion ‘in con- 
struing the rule arises from the changed situation 


‘which may develop in the course of the case and 
‘especially after a decree has been passed in the Tria] 


Court by reason of new rights or equities arising in 
favour of the defendani, and that in consequence 
defects which would be formal defects entitling the 
plaintiff to the relief at the early stages of the suit 
may cease to be a ground for the relief after the 
decree.in the Trial Court or even at an earlier stage. 


‘It is unnecessary to come to a conclusion whether 


in theory such defects have ceased to be “formal 

defects,’ or whether they have ceased to be the 

ground or sole ground why the suit or part of the 
(3) (1909) 53. Bom. 722, | 
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claim must fail or to be “other sufficient grounds,” 


a. On either view, the plaintiff would not be entitled to 
‘relief under the rule after such change in the 


situation. 

Sir. Henry Richards in the case of ‘Jhunku Lal 
v. Bisheshar (4) correctly points out that “a 
Court ought to be very slow to give liberty to 
bring a fresh suit after a case has been heard out 
on the merits, and probably an Appellate Court 
ought seldom or never to do so except where an 
application has: been -made to the first Court and the 
Appellate Court thinks the first Court should have 
granted the application. I do not think that it ever 
was intended that a. plaintiff should have the power 
of trying out his case and then at the last moment 
as! ., for leave to withdraw with permission to bring 
a fresh suit. The mere ordering,of the plaintiff to 
pay the defendant’s costs does not compensate the 
latter for being sued a second time.’” Though these 
remarks were obiter in that case, they ‘appear to sel 
out a well recognised rule, though opinions’ may 
differ as to the stage in the suit when it should be 
held to be too late te apply for the relief, and the 
answers to that question may depend on other 
circumstances varying in different cases. 

I am, therefore, of opinion that decisions to the 
effect that an Appellate Court had not legally granted 
the permission on a particular ground would not 
amount: to an authority to the effect that such 
ground would not have been a proper. ground for 


the granting of such relief.if applied for at an early 


stage of the suit in the Trial Court. This explanation 
is a sufficient answer to the contention of the 


respondent that the decision of a single Judge of 


the High Court at Lahore in Parduman Chand v. 
(4) (1918) 40 All. 612. 
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Ganga Ram (5) is a precedent in support of the 
opposition to applications now in question. In 
that case a suit for interest only due on an alleged 
mortgage had been dismissed in the first Appellate 
Court on the ground that the alleged mortgage had 
not beeh proved; and the plaintiff sought to attack 
the dismissal of the suit in a second appeal, with an 
alternative prayer for revision, if a second appeal did 
not lie. In the course of such application for relief 
‘by way of second appeal or revision, an application 
was also made for leave to withdraw the suit under 


| ‘Order 23, Rule 1 (2), of the Code on the ground that 


the plaintiff was afraid that a second suit for princi- 
pal, if brought thereafter, might be held to be barred 
by Order 2, Rule 2, of the Code. The Judge is 
recorded as holding that—‘‘this, however, is not a 
‘sufficient cause for allowing the present suit to be 
‘withdrawn, The plaintiffs having brought the present 
suit for interest only, the defendants have a very 
good defence’ to a subsequent suit for principal, 
namely, that it-would be barred by Order 2, Rule 2, 
of the Civil Procedure Code, and to allow the 


plaintiffs at this stage to withdraw the suit would be. 


to deprive the defendant of that ground of defence.” 
The headnote to that case is obviously couched in 
toc wide terms and the real gist of the decision lay 
in the words “at this stage,’ which I have italicised. 
The defendant had won the case on the merits in 
the lower Appellate Court, and the High Court was 
being asked to deprive the defendant of the fruits of 


' that victory by means of the belated application in a 


second appeal which did not lie or in the alternative 
in an application for revision. The more recent 
annotated editions of the Code: do not contain 


(5) (1921) 66 L.C. 285, 
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references to any case deciding the converse to this. 
decision as regards the bar in Order Z, Rule 2, but. 
on referring to an old annotated edition of the Code 
of 1882, I have discovered references to cases in 
which the converse was decided. In Venkata Shetti. 
v. Ranga Nayak (6), the plaintiff had been allowed 
to withdraw a suit for intcrest only under a mortgage . 
and the question was raised whether his subsequent. 
suit for principal and interest was not barred by 
reason of the previous suit under section 43 of the 
Code of 1882, and the High Court at Madras held 


_that—“ the obvious intention of the Court which 


made the order was to allow the respondent to sue 
for principal and interest, instead of compelling him. 
to proceed with his claim for interest alone, .in 


which case any second suit for the principal would. 


have been met by the plea that the suit is barred. 
by section 43 of the Code; and if the contention now 
raised were allowed to prevail, the anomaly would 
be presented of an order made by a competent. 
Court as to a matter within its discretion to which 
order no legal effect could be given. Section 373 
was presumably intended to allow of mistakes or 
omissions being corrected, within the discretion of 
the Courts concerned, and we do not think it 
necessary to hold that section 43 is a bar to the 
entertainment of the present suit.” 

That decision had reference to a case in which 
the ‘‘Explanation” to Rule 2 of Order 2 would 
be applicable. The decision of the High Court at 
Allahabad in Ilahi Baksh v. Imam Baksh (7) relates 
to another instance of a case in which permission 
had been given to withdraw a suit in order to institute 
a later suit containing a claim onthe same cause of 





(6) (1877) 10 Mad, 160. ’ (7) (1876)-1 All, 324, 
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action which had been omitted in the previous suit, 
Again in the case of Mulchand v. Bhikari Das (8), a 
plaintiff who had sued for a share of profits arising out 
of land for three years had omitted to include the 
share of profits for a fourth year and the case was 
struck off under a Rent Act with leave to institute a 
fresh suit. It was contended that the second suit was 
barred under section 43 of the Code of 1882 as regards 
the profits for the fourth year, and Straight, J., when 
rejecting the. contention, remarked—“I do not see 


anything in the law to prevent the plaintiff from 


bringing the present suit. At any rate before the case 
was struck off he could have so amended his plaint as 
to have included the present claim. If he could do so, 
a fortiori I do not see any reason why he should not 
do the sameina fresh suit.” In the case of Behari Lal 
Pal v. Srimati Baran Mai Dasi (9) the plaintiff had 
instituted a suit claiming rent for certain years but had 
omitted to include a claim for rent for another year, 
and that suit was withdrawn and liberty was granted 
t>) institute a fresh suit. It was held that the claim in 
the subsequent suit for the omitted year’s rent was not 
barred under section 43 of the Code of 1812, and the 
High Court at Allahabad followed the decision of 
the Madras Court in Venkatta Shetti v. Ranga Nayak 
(6) on that point. 
The cases, which I have cited above, appear to be 
good authorities for permitting the plaintiff to with- 
draw from the two suits now in question with liberty 
to bring a fresh suit, and no ground has been urged 
before me which would make it inequitable that 
plaintiii should be granted such relief. I can see 
no reason why the plaintiff should not be allowed 
to amend his plaint in the first suit so as to 





(8) (1885) 7 All. 624, (9) (1894) 17 All, 53, 
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include the claim in the second suit, though it 
would be necessary for him to forego a portion 
of that claim to keep it within the jurisdiction of the 
Court of Small Causes. That being so, I can see no 
reascn why the plaintiff should not be allowed to 
withdraw the suit and effect the amendment to the 
wider extent in the new suit, and in this view I am 
fortified by the decision of Straight, J., in one of the 
cases cited above. , 

It has been strongly urged that through the second 
suit might fail by reason of a formal defect under 
Order 2, Rule 2, the same formal defect does not’ 
apply to the first suit which could be decreed in full 
notwithstanding any defect alleged in the case. So 
far as clause (a) of Order 23, Rule 1 (2), is 
concerned, that might appear to be correct as regards 
the claim as originally framed in such suit ; but 
I think that the case would come within clause (bd), 
when it is admitted or contended by the defendant 
that the cause of action of the first suit includes 
the claim of the second suit and that such portion 
of the claim on such cause of action must fail 
if the plaintiff is not given relief under Order 23, 
Rule 1 (Z). An amendment of the plaint might save 
a portion of that wider claim but it would not save 
it all. 

I likewise do not think that it is necessary for 
the Court to go into the question under clause (bd) 
as to whether the suit or portion of the claim 
must necessarily fail if the permission to withdraw 
is not granted so long as the Court is satisfied that 
there is a reasonable apprehension that the suit must 
fail if the permission to withdraw is not granted. 
Moreover, the assertion by the plaintiff that the 
suit or portion of the claim must fail by reason 
of such formal defect would in most cases 
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amount to an admission which would necessarily cause 
chat result. 

For the above reasons, I am satisfied that the 
plaintiff in the two cases now before me had good 
ground for his applications to be allowed to withdraw 
the suits with liberty to bring a fresh suit, that such 
applications were wrongly rejected owing toa misunder- 
standing of the law and that the Lower Court has 
acted with material irregularity which would result 
in heavy loss to the plaintiff merely because he or 
his pleader has made a bond fide mistake ona question 
of fact or of law and fact on which the Judges of the 
Court of Small Causes and a Bench ot the High Court 
have held divergent opinions. 

For the above reasons I set aside the orders of 
the Lower Court refusing the leave to withdraw ip 
both the cases; and in both the cases I grant the 
plaintiff leave to withdraw the suits with leave to 
institute a fresh suit. , 

As regards costs the defendant is entitled to,be 
compensated in costs, and the usual]}!practice is to 
allow a defendant his full costs as the condition of 
allowing the withdrawal, but as there is a cross sum 
arising in respect of ihe costs of this revision, it is 
not advisable that a previous judgment should be 
made a condition of withdrawal, but that instead 
the cross amounts be readjusted and set off pro tanto, 


- I therefore allow the defendant his costs in both 


suits in the Lower Court. The plaintiff- petitioner 
is, however, entitled to his costs in this Court 
and I allow him the costs of the revision in both 
cases, fixing a pleader's fee of three gold mohurs in 


each case, making six gold mohurs “in all as pleader’ s 
fee. 
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APPELLATE CRIMINAL, 
Before Mr. Justice Lentaigne. 


RAM PERSHAD 
v. 
KING-EM PEROR.* 


Penal Code (XLV of 1860), section 403—Stolen property found with the 
accused— absence of proof of the date when accused obtained possession—- 
Section 411 the relevant section—Guilty knowledgc—Inference from the 
accused’s silence asto the person from whont he received the property— 
Stolen articles forming the contents of a single parcel Conviction on 
several charges, in respect of the various articles—Penal Code, section 411. 
Held, that where valuable jewellery which was stolen or otherwise lost 

to the owner is found under circumstances of grave suspicion in the possession 
of the accused about two years after the theft or loss, and the accused refuses 
to disclose the name of the person from whom he received the same or to give: 
the particulars as to the origin of his possession, the Court is entitled to draw 
an inference of guilty knowledge on the part of the assused. 

Held, also, that, where it is proved that nearly two years after the owner’s. 
loss of his prorerty, the accused is found to be retaining: possession of the’ 
same knowing it to be stolen property but there is no evidence as to when he: 
first acquired such possession, the section of the Penzl Code applicable to the 
case is section 411, ; : 

Held, further, that where the property stolen formed the contents of a 
single parcel, a single offence in respect of all the articles contained in the 
parcel and not separate offences in respect different articles should be treated 
as the basis of the conviction. iy 

Krishna Shahaji, (1897) Unrep. Crim. Cases, 1927 ; Shaik MWoneah, (1869) 
11 W.R. 38 ; Har Dial, (1905) P.L.R. No. i44 of 1905—followed. 


The appellant was convicted tinder section 403 of 
the Indian Penal Code by the Eastern Subdivi- 
sional Magistrate, Rangoon, on two charges of mis- 
appropriation in respect of a loose diamond and a 
diamond-ring which had been packed together and 
had become lost in the General Post Office, 
Rangoon, The facts are very fully given in the 
judgment of the High Court reported below. 
Having been sentenced on each charge to undergo 





* Criminal Appeal No. 1238 of 1923 from the Order of the Eastern Subdivi- 
sional Magistrate, Rangoon, in Criminal Regular Trial No. 131 of 1923. 
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imprisonment for aterm of two years, the sentences 
to run consecutively, the appellant preferred his 
present appeal to the High Court. 


LENTAIGNE, J.—The appellant, Ram Pershad, has 
been convicted by the Eastern Subdivisional Magistrate 
of Rangoon on two charges of criminal misappropriation 
of property under section 403 of the Indian Penal 
Code and sentenced on each charge to a term of two 
years’ rigorous imprisonment, the sentences to run 
nomial? so that the total sentence amounts to 
four years’ rigorous imprisonment. 

On the 22nd November, 1920, the firm of Poonem- 


chand Moolchand, a firm of jewellers at Rangoon of 


whom the first witness Bagubhal was partner, had 
possession of a single loose diamond of a large 
size, weighing 29 rutties and 8} biswas, and also of 
a diamond-ring with a diamond set in it weighing 
21 rutties and 17} biswas, and being valued res: 
pectively at Rs. 9,000 and Rs. 6,000 or Rs. 15,000 
in all ;-and intending to send the same to Mandalay 
as an insured parcel, they caused the two articles of 
jewellery to be packed in a smali cigarette tin which 
was properly wrapped up and sealed, and the parcel 
was addressed to the Mandalay branch of the firm, 
The parcel was then taken to the General Post 
Office, Rangoon, by a clerk, Nageram, who apparently 
placed the parcel on the counter in front.of the 
Parcel Clerk who was taking packages intended to 
be sent as insured packages. There was a crowd 
round the counter and the Post Office Clerk, in 
order to stop the crowding, pushed several packages 
away from his window, with the result -that the 
above package and others fell on the floor. Nageram 


was then unable to find it and apparently it had _ 


mysteriously disappeared in the crush. A complaint 


81 


1924 


Ram 
PERSHAD 
v. 
KING- 
EMPEROR, 


82 


1924 


RAM 
PERSHAD 
v. 
KING~ 
JEMPEROR, 


LENTAIGNE, 
J. 


INDIAN LAW REPORTS. [Vot. II 


was made at the police-station as to the loss of 
the -package and an advertisement was published 
describing the articles in general terms but giving the 
detailed weights of the two diamonds and offering 
a reward of Rs. 1,000 for information leading to 
the recovery of the parcel and its contents. 

For two years no trace of the said parcel or its 
contents was discovered by the Police or by the said 
firm of jewellers. On the 23rd November 1922 the 
appellant, Ram Pershad, being in the Panna State in 
the Peninsula of India, made a written application ‘to 
the Chief Judicial Officer of the State stating that he had 
bought one diamend which would be about 30 rutties 
in weight for Rs. 9,000 at Myitkyina in Upper Burma 
from one Mr. Halvat of the Gold Company, whom 
he used to call Hathi Sahib in Hindi, and requesting 
permission to be allowed to repair the same. The 
diamond was produced before the Chief Judicial 
Officer, Panna State, to whom the ‘petition was 
presented, and he questioned the appellant and- was 
told by the appellant that he would sell the diamond 
very cheap. This aroused his suspicions and he caused 
the appellant to be arrested. News of the seizure of 
this large diamond reached the complainant, who at 


‘once went to the Panna State but was in the first 


instance refused permission to see the diamond. He 


subsequently arrived there with a Police Officer, 


specially sent by the Commissioner of Police, Rangoon, 
with a letter explaining the facts. The Chief Judicial 
Officer questioned the representatives of the com- 
plainant firm, who were present and gave a complete 
description of the diamond which they had lost. As 


. that description appeared to tally with the diamond 


detained by that’ Judicial Officer, he privately 
caused the diamond to be weighed with Panna 
weights ; and on finding an apparent discrepancy 
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from the weights as given by complainant, he 
pointed this fact out to complainant, who at. once 
replied that Panna weights were different from 
Rangoon weights and produced a Rangoon scales and 
weights. When weighed with the Rangoon weights 
it was discovered that the diamond was the exact 
weight published in the advertisement of 1920 ; and 
the Judicial Officer, being satisfied, handed over the 
diamond and appellant to the Rangoon Police 
Officer,.who sent the diamond by insurea parcel 
post to the Commissioner of Police, Rangoon. 

That diamond has now been identified by a 
number of witnesses as the loose diamond which was 
placed in the parcel which was sent to the Rangoon 
General Post Office in charge of Nageram on the 
22nd November 1920, and which parcel was lost 


there as described above. I am satisfied that this 


identification has been - satisfactorily established. 
The first charge of which the appellant has been 
convicted relates to the criminal misappropriation of 
this diamond, but in. order to follow the complete 
chain of evidence tending to fix appellant with guilty 
knowiedge, it is necessary to consider the following 
facts connected with the second charge as also 
relevant to the first charge. 

The above discovery caused inquiries to be made 


-into the circumstances connected with appeliant’s life 


in Rangoon and no doubt led to the discovery of the 
following facts. The appellant, when going to India 
in 1922, left his locked up steel trunk with Damjee, 
the 14th witness for the prosecution, and appellant 
kept the key. That trunk, when finally seized 
by the Police, was found to contain a Pass Book 
of the Post Office Savings Bank in the name of 
appellant and containing entries showing that appel- 
lant is entitled to a sum of Rs. 1,051-4-8 standing 
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1924 —_ to his credit in the Post Office Savings Bank. Damjee 


Ram has also deposed to the fact that appellant, before 
- PERSHAD 


v. he left for India, entrusted Damjee with the exhibit 
urenor, diamond-ring (now produced) to be kept in safe 
custody for appellant. Subsequently when Damijee 
was at one time about to go into the jungle, he 
handed the exhibit ring and steel trunk to the 15th 
prosecution witness, Abu Backer, with the request that 
the latter should keep these things for Damjee, 
- but on his return Damjee failed to get them back, 
Shivlall was also present at the above incidents 
connected with the exhibit ring and steel trunk, and 
has corroborated the evidence of Damjee and Abu~ 
Backer. When the Police made inquiries, Damjee 
went to Abu Backer who handed up the ring which 
‘was then..made over to the Police and the sieel 
trunk was also seized by the Police. 

This exhibit ring hes’ also been etic 
proved to be the diamond-ring which was enclosed 
in the parcel on the 22nd November 1920, which 
parcel was lost at the General Post Office aS €X- 
plained above. The goldsmith who made the ring 
has also given satisfactory evidence proving the 
dentity of the ring with that which was in the 
possession of the complainant. 

. This diamond-ring is the exhibit ring referred to 
in the second charge ; and the appellant kas on the 
other charge been,,convicted of the criminal mis- 
appropriation of this diamond-ring. 

The appellant, when examined by the Magistrate 
denied having entrusted the diamond-ring with 
Damjee, though he admitted that he dij entrust the 
exhibit steel trunk with Damjee. Iam satisfied that 
the Magistrate: was correct in accepting it as proved 
that appellant lad entrusted the diamond-ring to 
Damjee. Consequently, this denial by appellantbe. ~ 


LENTAIGNE, 





Vot. II ] RANGOON SERIES. 


comes a most significant fact in the chain of circum- 
stances fixing appellant with guilty knowledge of 
the fact that such diamond-ring was stolen property. 
As regards the exhibit loose diamond referred to in 
the first charge, appellant admitted his possession of 
it and that he had given it to the Chief Judicial 
Officer of the Panna State with a request in Exhibit 
1 to be allowed to smooth it. He claimed that the 
loose diamond was his own property and stated that 
he had purchased it in Myitkyina, but he refused to 
give the name of the seller to the Magistrate, stating that 
he would give the nameofthe seller only when 
he should be tried by the High Court with a Jury. 
The Record shows that at an earlier stage of the 


. case the appellant had shut his ears, when the in- 


terpreter was told to explain to appellant a deposition 
of a prosecution witness, and that the appellant had 
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then said that he wanted the case to be sent up — 
to the High Court, on which occasion the Magistrate 


informed appellant that he saw no reason for sending 
the case to the High Court. Iam satisfied, therefore, 
that appellant knew that he was being tried by 
the Magistrate and that his case would not be sent 
to the High Court. The obvious inference which 
arises on the appellant’s refusal to answer the ques- 
tion as to the name of the alleged-seller at Myitkyina 
was that it was an excuse invented because appellant 
knew that he could not point out the supposed seller 
and that he also knew that his statement to the 
Chief Judicial Officer of the Panna State that he had 
bought the loose diamond from Mr. Halvat of the 
Gold Company at Myitkyina- was a falsehood, and 
would be shown to be false if he made any effort 
to point out the seller. These inferences also 
become further evidence of guilty knowledge against 
appellant. 
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Though usually a Court is not justified in draw- 
ing the presumption of guilty knowledge from a 
possession of property such as jewellery which is not 
shown to have commenced until eighteen months or 
nearly two years after the property had been stolen 
or otherwise lost to the real owner, the Court is. 
always entitled to request the possessor to disclose the 
name of the person from whom he had obtained the 
articlés and the particulars as to the origin of the 
possession and the Court is entitled to draw un- 
favourable inferences, if the person refused to disclose 
such facts or gives an explanation which can 
be shown to be false. The weight to be attached. 
to such unfavourable inferences must depend on 
the circumstances of each particular case, and in the 
present case I am satisfied that we have several 


‘points tending to fix appellant with guilty 


knowledge. It is improbable that any person, who 
had guilty knowledge of the acquisition of such. 
articles by an offence or that the disposal thereof 
was an offence, would sell both articles tc the 
same innocent purchaser. Consequently the fact 
that both articles of the lost package have been 
traced to the possession of appellant raises a pre- 
sumption against him and in addition we have 
the suspicious fact: that he infermed the Chief 
Judicial Officer of Panna State that he would seil 
the loose ‘diamond very cheap, and we have 
the false denial as to the possession of the 
diamond-ring and the unjustified refusal of the 
appellant to give any satisfactory details as to how he 
obtained possession of the loose diamond. In my 
opinion this combination of circumstances consti- 
tutes a clear case against appellant fixing appellant 
with the guilty knowledge that the articles in 
question had been the subject of on offence and 
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were in fact stolen property. ‘‘Stolen property’’ as 
defined in section 410 of the Indian Penal Code 
includes property which has been criminally mis- 
appropriated. 
The first difficulty which arises on the two 
charges as framed depends on the question whe- 
ther on the facts of this case the appellant could 
be held to have committed-two offences or only a 
single offence of criminal misappropriation of pro- 
perty. On the facts as proved, that the parcel 
was properly addressed to the Mandalay branch of 


‘the complainant firm, I think that the Court ‘is 


bound to hold that: the offence would be one 
similar to the offence described in illustration (b) to 
Section 403, Indian Penal Code, and that the 
finder of the packet was bound within a reasonable 
time to communicate either with the Police or 
with the addressee of the parcel, and that his 


failure to do so within a reasonable time would ~ 


amount to the offence ; and that therefore the finder 
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of the parcel in fact committed only a single - 


offence under section 403, on the analogy of 
similar cases of theft discussed in cases such as 
Krishna Shahaji (1) Shaik Moneah (2) and Har Dial 
(3), which are referred to in Ratanlal’s Law of 
Crimes, 9th Edition, at page 806. In my opinion 
a case of this class occurring under such circum- 


stances with reference to the contents of a_ single’ 


parcel is in a different position from an embezzZle- 
ment by a servantof moneys at different times 
where the. embezzlement of each sum would not 
indicate any intention to embezzle the balance 
entrusted to such servant. 


(1) (1897) Cr.R. No. 33 of 1897, (2) (1869) 11 W.R. 38. 
Unrep. Crim. Cases 927, (3) (1905) P.L.R. No. 144. of 1905- 
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The Magistrate has obviously been misled by 
the Explanation 2 to section 403 into thinking 
that the finder might have reasonably kept the 
parcel for overayear, and that the offence would | 
have been first complete when he did any act 


(other than the keeping in his possession) which. 


showed an intention to criminally misappropriate, 
Consequently, the Magistrate has framed two charges 
one charging the appellant with an offence under 
section 403 committed in respect of the loose dial 
mond by the presenting of the request tothe Chief 


Judicial Officer on the 23rd November 1923, two 


years and a day after the loss of the parcel ; and other 
charging the appellant with an offence under section 403 
committed in respect of the diamond-ring on the 30th 
December 1922, two years and 38 days after the 
loss of the parcel, and at a date when the appellant 
was apparently under arrest in the Panna State. 

For the above reasons, I am of opinion that these 
two charges cannot be treated as two separate offen- 
ces but must be treated as referring to a single 
offence ; and that the Court is in ihe further difficulty 
that it cannot.be established at what date the original 
misappropriation was committed, and likewise that it 
cannot be held that the offence of misappropriation 
was committed in the year specified in these charges, 

Atthesame time I am cf opinion ‘that the appel- 
lant was in fact committing an offence in respect 


“of both the articles on the dates of these charges, 


because he was retaining in his possession pro- 
perty which he knew or had reason to believe to 
be stolen property, an offence punishable under 
section 411, Indian Penal Code. As I have 
explained above, if the case is treated as one analo- 
gous to illustration (b) to section 403 the offence 
of criminal misappropriation would appear to have 





| 
' 
| 
| 
i 
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been committed nearly two years prior to. the 
dates specified in these charges, and as the defini- 
tion of “stolen property’ includes property which 
has been criminally misappropriated, the said articles 
and the parcel containing them would have become 
stolen property shortly after the loss of the pro- 
perty at the General Post Office. There is no 
evidence as to when the appellant first acquired his 
possession of the property, but whether appellant 
was originally the finder of the property who 
criminally misappropriated it, or whether the appel- 
lant was a subsequent guilty receiver, it would 
make no difference in the further aspect of the 
case that the retaining of stolen property, knowing 
it to be stolen, is also an offence and one that is 
being committed. Whether the person retaining 
the property with such guilty knowledge is the original 
thief or misappropriator or merely a subsequent 
guilty receiver, such retaining would be a continu- 
ing offence as long as the retaining of the stolen 
property continued. It is clear, therefore, that on 
the facts alleged.and established in this case the 
appellant was committing this offence under section 
411, on the dates specified in both the charges 
with reference to the articles respectively referred 
to therein, and the facts as alleged against the 
appellant were merely facts showing such retaining 
and charging that the incidents of such retaining 
were an offence under section 403. 

Under the provisions of sections 236 and 237 
of the Code of Criminal Procedure it would have 
been open to the Magistrate to convict appellant 
of an offence under section +11 under the charges as 
framed with this difference that only a single offence 
and not a double offence could be treated as the 
basis of the conviction, and it would be also open 
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to the Magistrate to treat the two charges as alter- 
native charges relating to the two parts ofa possibly 
wider offence, though each charge would cover 
an offence even if taken separately, and to convict 
in the alternative, provided that the sentences to 
be imposed were made concurrent sentences im- 
posed in the alternative and not as sentences to 
run consecutively. 

As an appellate Court, this Court has the same. 
powers, and I think that I should make these altera- 
tions and sentence the appellant toa single term 
of imprisonment fora single offence. ‘ 

For the above reasons, whilst maintaining the 
conviction, I set aside the -convictions on both 
charges so far as the charges are charges under 
section 403 of the Indian Penal Code and I also 
set aside the sentences passed under that section) 
and I direct instead that the appellant, Ram Per- 
shad, son of Devi Din, be found guilty of the 
offence of retaining the said stolen: articles specified 
in the said charges, knowing thém tobe stolen 
property, an offence punishable under section 411 of 
the Indian Penal Code, and-I also direct that the 
said Ram Pershad shall undergo a single sentence 
of two years’ rigorous imprisonment commencing 
from the date on which the sentences passed by 
the Magistrate commenced, 

Although I regard this sentence as a light one 
for the offence, it is the maximum within the 
power of the Magistrate for a.single. offence. 

As regards the order directing the return of the 
diamonds, I alter it to a direction that both the 
diamonds and the gold ring be returned to the 
complainant and that the other articles be returned 
to the accused, | | 
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APPELLATE CIVIL. 


Before Sir Sydney Robinson, Chief Justice, and Mr. Justice M ay Oung. 
, : 1924 


D. R. SAKLAT Anp Two . Jam Hi. 
v. 


BELLA AnD onE.* 





Abatement of appeal—Effect abatement of appeal on costs incurred by the 
appellant 1 his original suit. 

Held, that if an action fails what is incidental to it fails also and that if an_ 
appeal abates as regards the relief sought for, it abates also as regards the costs 
incurred by an appellant as a consequence of ihe dismissal of his suit. 

 Josium Tiruvengachariar v. Sawmi Iyengar alias Venkatachariar, (1911) 
34 Mad. 76—followed. 








These two applications arising out of Civil First 
Appeal No. 4 of 1919 of. ‘the High Court were filed 
by the appellants for the purpose of bringing on the 
record the legal representatives of the 2nd respondent. 
The appeal had been dismissed by the High Court 
and the appellants had obtained leave to appeal to 
His Majesty in Council but before the appeal could 
‘be transmitted the 2nd respondent had died. 


Das—for Appellants, 
Doctor—for Respondents. 


RoBINsON, C.J., AND May Ounc, J.—These are 
two applications to bring the legal representatives of 
a deceased respondent on the record. The original 
suit was filed by the plaintiffs—the present Peutontrs 
—against two defendants :— 

(i) For a declaration that the Ist defendant was 
not entitled to the use and benefit of the 
Parsee Fire Temple, or to attend at, or 
participate in, any of the religious cere- 
monies performed therein ; 


* Civil Micellan:ous Application No. 68 of i$23 arisins out of Civil First 
Appeal No. 4 of 1919 of this Cuurt. : 


2 INDIAN LAW REPORTS. (Von, 


sia (ii) For an injunction restraining the 1st defen- 
oo. B dant from entering the said premises and 
v. repeating the trepass complained of ; ‘and 
PEESN (ili) For an injunction restraining the 2nd de- 
hone! . fendant from taking the 1st defendant into 
May Oune. the said Fire Temple premises. 


The suit was dismissed with costs by the Judge 
on the original side of this Court on the 23rd of 
April, 1918. The 2nd defendant applied for, and. 
obtained, permission to withdraw a sum of Rs..10,211- 
10-8, decreed. as costs, and undertook personally, as 
well as the guardian of the Ist defendant, to refund 
the same in the event of this Hon’ble Court so di- 
recting. An appeal was filed against the decree but 
was dismissed on the 28th of July, 1920. The decree 
contained an order directing the plaintiffs-appellants. 
to pay to the defendants-respondents the sum of Rs, 
10,211-10-8. Leave to appeal to His Majesty in 
Council was granted, and the appeal was admitted 
on the: 17th of March, 1921. The appeal has not, 
however, yet been transmitted to His Majesty in 
Council. The 2nd respondent died on the 4th of 
July, 1923, and on the 28th of September, 1923, the 
present applications were filed. ; 

It is admitted now that the Ist defendant is of 
age, and that- presence of her guardian on the 
record is no longer necessary. It is nct denied that 
the ‘suit as against the 2nd defendan? for an injunc- 
tion has abated by reason of his death; but it is. 
urged that, he having withdrawn the sum awarded as. 
costs, his estate would be liable to refund those costs 
in the event of the appeal to His Majesty in Council 
being successful, and that, therefore, the appellants. 
are entitled to a certificate declaring who his legal 


representatives are. 
Under Rule 71 of this Court’s Rules relating 
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to appeals to the Privy Council, the applications have 
been properly filed in this Court. The question for 
decision is whether, the suit and appeal having 
abated in respect of the second respondent, any rights 
remain as regards the incidental orders as to costs. 
The orders as to these costs awarded them to the 
defendants, and, even if the appeal to His Majesty in 
Council be successful, it will be open to the present 
petitioners to recover those costs from’ the first res- 
pondent. Moreover, it is admitted before us that the 
second respondent died, leavinga will, under which the 
first respondent will succeed to a large estate. 

It has been heldin the case of Josium Tiruvengada- 
chariar yv. Sawmi Iyengar alias Venkatachariar 
(1) that if an action fails what is incidental ‘fails also, 
and if an appeal abates as regards an injunction 
sought for it abates as regards the costs incurred by 
the appellant as a consequence’ of the: dismissal of 
his suit. This authority is exactly in point, ard with 


the reasons on which it is. based, we entirely agree, 


The application will, therefore, stand dismissed 
with costs, advocates’ fees three gold mohurs. 


(1) (1911) 34 Mad. 76. 
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APPELLATE. CIVIL, 
Before Mr. Justice Heald and Mr. Justice Lentaigne. 


MA SEIN 
Vv. 
MA PAN NYUN anp two.* 
f 


Chinese Buddhist Law—A pplication of toa Burmese wife of a Chinese Buddhist 
husband—The status of a.Chinese Buddhist, how acqured. 


Held, that where the evidence shows that a Burmese woman married to a - 
Chinese Buddhist regarded hereself throughout life as'a Chinese Buddhist and 
attached herself to the Chinese Community, adopting her husband’s form of 
religion, succession to her estate was to be governed by the Chinese Buddhist 


Law. 
Po Maung v. Ma Pyit Ya, (1923).1 Ran. 161—referred to, 


The facts in this appeal will appear from the 
judgment of the High Court reported BeIOR. 

Burjorjee—for the Appellant. 

Giles & Ormiston—for the Respondents. 


HEALD, J.—The parties are childén of a Chinaman, 
Sit Shan, who died many years ago, and of a Burmese 
woman, Ma Myit, who was his wife. 

Appeilant, Ma Sein, sued her brothers, Sit Paung 
and Sein Don, and her sister, Ma Pan Nyun, for her 
share in her mothers’s estate. She alleged that the 
share to which she was entitled was one-fourth and 
she asked for the appointment of a Receiver and the 
administration of the estate by the Court. 

- The sister did not contest the claim, but gave 
evidence for appellant. 

The two brothers filed a written statement, in 
which they denied that Ma Myit was Burmese Buddhist 
at the time of her death, or that she left any estate, 
or that if she left-any estate appellant was entitled to 
a one-fourth share of itor to have it administered 


* Civil First Appeal No, 93 of 1921 against the Judgmentand Decree of the 
pistrict Court of Pyapén passed in its Civil Regular No. 1 of 1921. 
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by the Court. They said that their father, Sit Shan, 
was a Chinese Buddhist, that he married Ma Myint, 
about 1881, that he subsequently married a Chinese 
wife, Kyi Ya, that he died intestate in 1902, leaving 
Ma Myit as one .of his two widows with five children 
by her and Kyi Ya as his other widow with one 
child by her and another whom’ they had adopted, 
that after his death there was a partition of his. estate 
in accordance with Chinese Customary Law, the three 
sons being allotted equal shares while the widows and 
daughters got nothing, that the adopted son’of the 
Chinese wife actually took away his share, and their 
shares remained undivided in the hands of their 
mother and were managed by her as they were minors, 
that the property of which their mother died possessed 


- represented their two shares of ther father’s estate 


that Ma Myit was a Chinese Buddhist, and that, 
therefore, even if she left property, being sons, they 
would inherit to the exclusion of appellant, who was 
a daughter. 

The District Court held that the partition of Sit 
Shan’s estate between the three sons to the exclusion 
of the widows and daughters was proved, and that 
even if Ma Myit died possessed of any property, Chinese 
Customary Law would apply, so that only her sons 
would inherit. Appellant’s suit was accordingly dis- 
missed with costs. 

Appellant appeals on the ground that Ma Myit was 
a Burmese Buddhist for the purposes of succession 
to her estate, and that, therefore, appellant was one 
of her heirs. 

It was recently held in this Court in the case of 
Po Maung v. Ma Pyit Ya (1) that the rule of in- 
heritance under Chinese Customary Law is that, when 
a man dies, all his property real and personal, is divided 
equally among all his sons, that daughters succeed 

(1) (1923) 1 Ran. 161. 
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only when there are no sons, and that the widow 
succeeds only when there are neither sons nor 
daughters. If there are sons or daughters, the widow 
has only a right to administer the estate and to be 
maintained out of it and a claim for provision for her 
funeral. 

Sit Shan was undoubtedly a Chinese Buddhist, so 
that Chinese Customary Law would regulate the 
succession to his estate, and the presumption that that 
law would be applied renders the story of the parti- 
tion told by the two sons probable. 

The evidence seems to me to make the matter 
certain ; appellant’s own witness, U Po, an Honorary 
Magistrate, said that the partition, witch was made 
by the Chinese elders after Sit Shan’s death, was 
made according to Chinese custom, and that the two 
widows’ and the daughters were excluded, the three 
sons sharing the estate equally. 

The Chinese widow swore that Sit-Shan’s estate 
was divided by Chinese elders into three shares, that 
Ma Myii’s two sons gota share each and her son got 
the other share. She herself claimed a share, but it 
was refused, and neither Ma Myit’s daughters nor. her 
daughter received a share, but She got some goid 
probably for her daughters, 

The Chinese son, Pwin Lip, also gave similar, 
evidence. 

I think, therefore, that it is proved that Ma Myit did 
not inherit any part of Sit Shan’s estate, but remained 
in possession of that part of it which was allotted to 
her two sons as manager. 

It seems probable, therefore, that she left no estate 
of her-own ; but I do not think it necessary to decide 
that question because I am of opinion that the Lower 
Court was right in holding that Chinese Customary 
Law would apply to her estate also, so that,, as there 
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were sons, appellant being a daughter, could not 
inherit. . 

I do not of course suggest that the Chinese Custom- 
ary Law applies to the estate of every Burmese woman 


who was married to a Chinaman. In many cases,. 


I have no doubt the wife remains a Burmese Buddhist, 
so that Burmese Buddhist Law would apply to her 
estate, but it seems not unlikely that, in some cases, 


the wife adopts. her husband’s form of religion, 


becoming, to all intents and purpose, a Chinese 
Buddhist, and the evidence seems to me to show 
that this was such a case. . 

The matter is one of fact rather than of law. 

There can be no doubt that Ma Myit continued to 
follow Chinese customs after Sit Shan’s death. She 
mourned for him for the period of three years pres- 


cribed by Chinese custom, and she put her children, 


as well as herself, into the mourning dress which is 
customary among Chinese and not among Burmese. 
Shedid not marry again, the second marriage of widows, 
though permitted, being regarded as disreputable by 
the Chinese. She sent both her scons to China to be 


educated. She married one of her two daughters 


to a Chinaman and she refused her consent to 
appellant’s marrying a Burman. When she died, she 
was buried in the Chinese cemetery in a grave of 
Chinese pattern and with the usual Chinese monu- 
ment, althogh her husband had had to be buried in a 
Burmese cemetery because there was no Chinese 
cemetery in existence at Pyap6n at the time when he 
died there. It is true that her burial in the Chinesé 
cemetery may not have been due to any wish she 
had herself expressed but it seems to me to show 
that she was regarded by the Chinese community at 
Pyapén as one of themselves. Her adoption of the 
Chinese form and period of mourning, and her sending 
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her sons to China to be educated.seems to me to 
show that after her husband’s death, she still attached 
herself to the Chinese community, that she regarded 
herself practically as a Chinese woman, and that she 
desired her sons to be regarded, and to regard them- 
selves, as Chinamen. 

There is little, evidince and so far as I am aware 
little is known as to what are the particular religious 
observances of Chinese Buddhists, and how they differ 
from those of Burmese Buddhists. It is natural that 
Chinamen who are Buddhists, living in Burma, should 
to some extent, observe the religious usage of their 
Burmese Buddhist neighbours and much more natural 
that their Burmese wives should do so. There can 
be no doubt that both Sit Shan and Ma Myit did 
observe both Burmese and Chinese religious customs, 
but that fact clearly did not prove. that Sit Shan 
had forsaken his Chinese Buddhist religion, since it 
is admitted that he died a Chinese Buddhist ; and I 
do not think that under the circumstances, it goes 
far towards showing that Ma Myit had not adopted 
the Chinese form of the Buddhist religion. 

Appeliant’s own admission as to her mother’s 
mourning, as to her having sent her sons to be edu- 
cated in China, as to her continuing to live witb 
those sons who were admittedly regarded as Chinamen 
and with the daughter whom she had married to 
a Chinaman, as to her refusal of her consent to 
appellant’s marrying a Burman, and as to her having 
been buried in the Chinese cemetery, seem to me 
to be sufficient to show that Ma Myit regarded her- 
self as a Chinese Buddhist and attached herself to 
the Chinese community, to which her “husband and 
her sons and the son-in-law, with whom she lived, 
admittedly belonged, and I would hold that the 


Chinese Customary ean should be applied to her estate. 
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Under that law her sons, and not her daughters, ssa 


would inherit and therefore, appellant’s suit was Ma Szrn 


rightly dismissed. Ma Pan 
I would accordingly dismiss the appeal with costs. poling 


HEALD, . 


LENTAIGNE, J.—I concur, 


PRIVY COUNCIL, 


BAIJNATH SINGH anp oTHERS—Appellant. a 
fk Nov. 22. 


JAMAL BROTHERS & Co., LTD., 
AND ANOTHER—Respondents. _ 


(On appeal from the late Court of the Judicial Commissioner of 
Upper Burma.) 

Upper Burma Regulation II of 1897—Presumption of due presentation of a 
document for regist ration—Rule 7 of the Registration -Rules framed under. 
the Regulation—Presumption as tothe correctness of an endorsement on the 
document by the Registcring Officer—Presence at the foot of thedocument of 
the signature of an unauthorised person cannot operate to contradict 
presumption of correctness—Omussion on the part of the Registering Officer 
to notelthe’ failure or refusal of a party to the document to abpear before 
him, a defect in procedureSuch omission cannot witiate registration 
made on proper prescutation, a : 

i ileld, that the correctness of an official endorsement on a document as to the 

person presenting it for registration was to be presumed, and that the presence 

at the foot of the document, of the signature of a person other than one duly 
authorised to present it, for such signature there being no legal sanction, could 
not operate to contradict the correctness of the official endorsement 

| Held, further, that wherea deed was admittedly executed bytw0 persons 

i but it was objected that execution was not admitted before the Registering 

| Officer by one executant, it was a fair presumption in the circumstances that the 

officer had acted under Rule 5 when he registered the document. 

Held, also, that the omission on ‘the part of a registering officer to make a 
note on the docuinent as to the circumstance that one of the parties toit either 
was unable or had refused to appear before hi,n, was an omission for which the 
person presenting the document for registration could not be held responsible 
and would at the most be only a defect in procedure which did not vitiate 
registration that was made on a proper presentation. 

Jambu Parshad v. Muhammed Aftab Ali Khan, U.R.421.A,22—referredio. 








Present ; LorpyDunevin, LoRD PHILLIMORE, SIR JOHN EDGE, MR. AMEER 
ALI AND SIR LAWRENCE JENKINS. 
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On the 16th July 1904 the appellant, Baijnath Singh, 
and one Mehtar, who were the owners of certain oil-wells 
or oil-well sites, executed a deed by which Baijnath Singh 
purported to lease thirty-eight oil-wells or oil-well sites 
belonging to himand Mehtar purported to lease eighteen 
oil-wells or oil-well sites- belonging to him to A. S, 


‘Jamal Brothers & Co. for a period of ten years at a 


royalty of annas twelve per one hundred viss of the oil 

won. Baijnath Singh received Rs 25,000 from the said 

Company which was to be set-off by the royalty payable 

under the lease by the Company. The deed was not 
registered and the lease under it therefore was 

inoperative. . . 

Thereafter, on the 16th August 1904, Baijnath 
Singh and his brother, Fateh Bahadur Singh, executed 
instrument purporting to be a-mortgage for Rs. 25,000 
of ten oil-well sites to the A. R. M. V. Chetty firm of 
Rangoon. This transaction was admittedly benami, 
the real mortgagees being A. S. Jamal Brothers & 
Co.,. and -was registered’ at Yenangyaung ; but 
Baijnath Singh alone had admitted before the Register- 
ing Officer execution of the-instrument. At the foot 
of the instrument appeared, also the signature in the 
Tamil language-of one Ramasawmy Chetty who was a 
clerk of the S. R. M. V. Chetty firm. The mortgage was 
payable on demand and bore interest at one per cent 
per mensem. 

In January 1908, Baijnath Singh. conveyed two of 
the ten mortgaged well-sites to the Burma Oil Company, 
Limited, and in September 1608 he conveyed the 
remaining eight to the Nath Singh Oil Company, 
Limited. 

A. S. Jamal Brothers & Co. were subsequertly 
absorbed by and sold their assets to Jamal Brothers & 
Co., Ltd., and on the 11th September 1914 in 
order to transfer to the new company their rights 
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under the mortgage of the 16th August 1904, they 
joined with one Annamalai Chetty, as the attorney of 
the partners in the S, R. M. Chetty firm, in the execu- 
tion of an assignment of the mortgage. 


Later, in C. R. No. 33 of 1915 of the District 
Court of Magwe, Jamal Brothers & Co., Ltd., sued 
Baijnath Singh, Fateh Bahadur.Singh, the Nath Singh 
Oil Company, Limited, and the Burma Oil Company, 
Limited, on the mortgage of the 16th August 1904 for 
a decree for principal and interest amounting to 
Rs. 56,870, but the District Court dismissed their suit on 
the grounds, inter alia, that there was no consideration 
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for the morigage deed in question as the payment — 


of Rs. 25,000 by A. S. Jamal Brothers & Co. was 
wholly unconnected with it and that the assignment of 
the 11th September 1914 to the plaintiff company was 
not proved. ‘ 

The plaintiff company then appealed to the late 
Court of the Judicial Commissioner of Upper Burma 
with the result tnat the learned Judicial Commissioner 
(B. H. Heald, Esq., M.A., I.C.S.) set aside the District 
Court’s judgment and gave the. plaintiff company the 
“mortgage decree prayed for. Thereupon Baijnath 
Singh jointly with Fateh Bahadur Singh and the Nath 
Singh Oil Company, Limited, appealed to His Majesty 
in Council making the plaintiff company and the Burma 
Oil Company, Limited, respondents. 

De Gruyther, K.C., and Parikh—for the Appellants: 

Dube—for the Respondent. 

The judgment of Their Lordships was delivered by— 

Str LAWRENCE JENKINS,—This is an appeal from a 
decree dated the 10th January 1921, of the Court of 
‘the Judicial Commissioner of Upper Burma, which 
reversed a decree dated the 31st July 1916, of the Court 
of the Additional District Judge of Yenangyaung. 
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The suit is to enforce a mortgage of the 16th 
August 1904, for Rs. 25,000 advanced by the firm of 
Abdul Shakoor Jamal Brothers & Co. to the defen- 
dants, Baijnath Singh and Fateh Bahadur Singh. 
The mortgage was taken in the name of Suna Ravana 
Mona Vengarachellum Chetty, but as benamidar for the 
firm of Jamal Brothers & Co. 

The present plaintiffs are Jamal Brothers & Co., 
Lid., who claim to be transferees from the firm of 
Jamal Brothers & Co. and their benamidars of the 
mortgage debt and the security. 

The suit was dismissed in the 1st Court but was 
decreed on appeal. From the Appeal Court’s decree 
the present appeal is preferred. 

Though numerous pleas in defence were urged in 
the early stages of the suit which has been needlessly 
and lamentably prolonged, the only pleas that now 
survive are by way of objection to the execution and 
registration of the mortgage and the transfer. 

The mortgage purports to be signed by both the 
mortgagors and its execution is admitted by them. 

But then it is contended that there has been no 
valid registration of the document. The law applicable 
is at that date to be found in Regulation II of 1897, 
and the rules made in exercise of the powers conferred 
by it. By the fourth rule “ évery document to be 
registered under the rules must be presented by some 
person executing or Claiming under thesame . . . 
or by the agent of such person. . . . duly authorized 
by power of attorney.” 

It is urged that the mortgage was presented for 
registration by an agent, and to comply with the 
terms of the rule it was incumbent on the plaintiffs 
to produce a duly authenticated power-of-attorney 
authorizing the agent’s presentation. In support of 
this contention reliance was placed on the decision 
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of this Board in Jambu Parshad v. Muhammed Aftab 
Ali Khan, L.R. 42 L.A. 22. 

But the whole structure of this argument has no 
real foundation. 

It rests on the supposition that the writing at the 
foot of the document purporting to be the Tamil 
signature of Ramasawmy Chetty shows that it was he 
who presented the document and that he was only 
an agent. This theory owes its origin to the belated 
and unfortunate discovery of one of the defendants’ 
legal advisers, and is directly opposed to the official 
statement signed by the Registering Officer that the 
document was presented for registration by the 
mortgagee. 

There is no provision in the Regulation or the 
Rules that requires the signature of the person 
presenting the document for registration. But under 
Rule 7 registration shall be affected by the Registering 
Officer writing on it an endorsement in the terms of 
that appearing at the foot of the document. 

The correctness of this official endorsement is to 
be presumed, and the Tamil signature, for which there 
‘was no legal sanction, cannot operate to ‘contradict it. 

The presentation therefore, was by a person claiming 
under the document. 

It is next objected that execution of the mortgage 
was not admitted before the Registering Officer by 
Fateh Bahadur Singh, It, however, admittedly bears 
_his signature and it is a fair presumption in the 
circumstances that the officer acted under Rule 5 
when he registered the document. !i is true that 
where any party to a document is unable or refuses 
to appear, the rule requiresa note of the circumstances 
to be made, and that has nct been done. But the 
omission is one for which the person presenting the 
document cannot be held responsible: it is at most 
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a defect in procedure which did not vitiate the 
registration made as it was not a proper presentation. 

Then the transfer of the mortgage to the limited 
Company, the plaintiffs, is assailed. 

It is dated the 11th September 1914 and the | 
parties to it are S. R. M. Soobramaniyan Chetty, 
S. R. M. Mayappa Chetty, S. R. M. Chinnayu Chetty. 
alias Ramasawmy Chetty, and S. R. M. Aranachellam, 
described as carrying on business in partnership under 
the style of S. R. M. of the first part, Jamal Brothers & 


~ Co, of the second part, and Jamal Brothers & 


Co., Lid., the present plaintiffs, of the third part. 


The Chetty partners, by the direction of the Jamal 
Brothers assigned, and Jamal Brothers confirmed, the 
mortgage debt of Rs. 25,000 with interest and also 
the mortgaged property to the plaintiff Company, and 
the deed if executed and duly registered would 
unquestionably vest the debt and the security in the 
plaintiff Company. 

It is contended, however, that there is no formal 
proof of execution by the Chettys. .It is true that 


‘the evidence of M. A. S. Jamal, as recorded on the . 


11th July 1915, does not speak specifically to execution 
by them. But later affidavits were sworn by M. A. S. 
Jamal and his advocate Mr. Ormiston to the effect 
that the witness had deposed to execution by the 


attorney of the Chetty firm. A petition was accordingly 


presented praying that the witness might be examined 
further on the point of the execution by the assignors _ 
of the deed of assignment. Interrogatories directed 
to this point were prepared under an order of the 
Court, and though no answers are on the record it 
is apparent from what is said by the Judicial Com- 
missioner that on further examination under the order 
of the Court the formal defect was remedied. 
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It is next urged that though Mayappa was expressed 
to be aparty, he did not execute. - But in the attestation 
clause it is stated that the parties (other than the 
plaintiff Company) had set theit hands and the 
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document is expressed to be signed by all four of & Co. Lte 


the Chetty pariners. The signature was in fact by 
their attorney and in the cir¢umstances Their Lordships 
are satisfied that the attorney acted for all four partnerse 
This view gains support from the endorsement of 
presentation from which it is apparent that the signatory 
held a power-of-at torney authorizing him to act for 
the four partners. The transfér was also signed by. 
the Jamal Brothers, and exécution by them was 
admitted by their duly authorized attorney.- The result 
then is that the transfer has been sufficiently executed 


and its registration has been effected in accordance 


with the law that then applied. 

The appeal therefore fails and should be dismissed, 
and Their Lordships will eae advise His Migesty 
accordingly. 

The appellants must | pay the cost of the appeal. - 


Solicitor for Appellanis—E. Dalgado. 
Solicitors for Respondents—Waterhouse & Co. 
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APPELLATE CIVIL. 


Before Mr, Justice Pratt. 


MAUNG SAN MYAING 
v 
U PON GYAW.* 


Necessary parties toa norigage suit—Prior mort gagee—Per son claiming bya 
title paramount to that of the mortgagor—Civil Procedure Code (V of 
1908), Order 34, Rule 1, 


Held, that in a suit to enforce a mortgage, a prior mortgagee or a person 
claiming to retain possession of the Jand by a title paramount to that of the 
mortgagor, is not a necessary party and that the question of his paramount 
title cannot be litigated in that suit, ; 

Jaggeswar Dutt v. Bhuban Mohan Mitra, (1906) 33 Cal. 425—followed 
Nea Paw E v. Nga Sin, U.B.R. (1910-13) 92 —distinguished, 
Gour’s Transfer of Property Act—referred to, 


Dutt—for the Appellant. 
Mukerjee—for the Respondent. 


Prati, J.—Plaintiff sued for a mortgage decree 
and sale of certain land .against the: mortgagors 
defendants 1 and 2. Defendants 1 and 2 admitted 
the claim. 

The third defendant was added as a party because 
his name appeared in the revenue map as mortgagee 
and he was in possession. 

The third defendant, Maung San Myaing, admit- 
tedly was not a party to the mortgage on which 
plaintiff sued. , 

He set up a title paramount, denied that he was 
a necessary party and challenged the jurisdiction of 
the Court alleging that the suit had been under- 
valued. Plaintiff was granted a decree in both courts 
against all defendants. 


*Civil Second Appeal No. 178 of 1923 from the District Court of Myingyan 
in Civil Appeal No. 20 of 1923. 
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Third defendant now appeals onthe ground that 
he was not a necessary party to the suit, that the 
court had no jurisdiction and that the mortgage was 
not proved against him amongst other grounds. 

Under Order 34, Rule 1, all persons having an 
interest in the mortgage security or in the right of 
redemption must be joined as parties. 

Appellant set up a prior mortgage, which he alleged 
had been converted into a sale. It is clear from 
the explanation that a prior mortgagee is not a neces- 
sary party to the suit. 

Appellant is in possession and claims to be 
owner. He challenges plaintiff's right to mortgage 
the land. 
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It must be taken as settled law that the quesition 


of his paramount title could not be litigated in the 


"present suit. 


The question is exhaustively discussed in Gour’s 
Transfer of Property Act, paragraphs 2096, 7-8 and 
2130, where the authorities are cited in detail. 

In Jaggeswar Dutt v. Bhuban Mohan Mitra (1), 
which is one of the leading casés on the point it 
was clearly laid down by a Bench of the Calcutta 
High Court that a_plaintiff-mortgagee cannot be 
allowed so to frame his suit as to draw into 
controversy the iitle of a third party, who is in no 
way connected with the mortgage and has set up a 


title paramount to that of the mortgagor and mort- 
-gagee. The facts in’ the case of Nga Paw E v. Nga 


Sin (2) relied upon by the Appellate Court were not 
similar. I hold therefore that appellant was not a 
necessary party to the suit. Appellant’s contention 
that the mortgage was not proved as against him 
must also succeed and-on this ground the suit as 


against third defendant ought to have been dismissed. 


(1) (1906) 33 Cal. 425, (2) U.B.R. (1910-13) 92. 
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It is not necessary to go into the other grounds 
of appeal. 

The decree against third defendant Maung San 
Myaing cannot stand. 

The appeal is allowed. and the decrees of the 
lower Courts as against the present appellant will 
be set aside and the suit against him dismissed. 


Appellant will be allowed costs'throughout. 


APPELLATE. CIVIL. 
Before Mr. Justice Young, Officiating Chief Justice, and Mr. Justice Carr. 


RAJ CHANDRA DHAR 
Vv. 
MESSRS. K. D. O. C. RAY.* 


Ex-parte decree, apteal from an- Relevancy or otherwise of the question of 
due service of summons—Frofer course to question due service or bropriely 
of proceeding ex-parte— Civil Procedure Code (V of 1908), Order IX— 
Waiver of service. 

Held, that m an appeal from an ex-parte adetes the Only question with 
which the Appellate Court is erdinarily Concerned is whether the evidence on 
thé record is sufficient to support that decree and that the question of due 
service of the summons is the subject-matter not of an appeal from the decree 
but of a special proceeding under Order 9 cf the Civil Procedure Code. 

Held, further, that where a defendant puts in appearance, he must be 
taken to have waived the non-service of Summons on him. 

Jonardhan Dobey v. Ramdone Singh, 23 Cal. 738 ; Huimmi v. Aziz-ud-Din, 
39 All. 143—followed. 

Sadhu Krishna Ayyah v. Kuppan Ayyangar, 30 Mad. 54—dissented from. 


The facts of this appeal are fully stated in the 
judgment of the learned officiating Chief Justice 
reported below. 

Lambert (senior) —for the Appellant. 

Chari—for the Respondent. 

~Younc, OFFICIATING CHIEF JusTice.—The only. 
arguments raised before us in thisappeal were whether 
the appeallant had been duly served with a summons, 


—_— 





——- 


: Civil First Appeal No, 311 of 1922. 
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and whether this was mene in a regular appeal from 


a decree. 

The appellant appeals as the kirta or manager of a 

joint Hindu family and claims that he was never rightly 
served. 
The suit was brought against the individual 
members of. this alleged family firm who were des- 
cribed as merchants carrying on business in partner- 
ship under the name and style of K. C. Dhar by their 
managing partner, Gour Chandra Dhar, who was a. 
younger brother of the appellant. 


The suit was filed on the 11th August 1921, and on - 


the 20th September 1921, defendanis 1 to5 put in a 
written statement through the said Gour Chandra 
Dhar, who, it is not disputed, was duly served on 
behalf of himself and his brothers, as though. the 
proceedings had been taken against the frm. On the 
16th January, over four months after the summons 
was so served, and over three and half months since 
a written statement has been put in on behalf of 
defendants 1 to 5 by defendant 2, and after various 
steps had been taken in the case, the first defendant 


appeared, by his agent, Personath Chowdhury, and 


his pleader, Rai Hpaw, and applied for an adjournment 
to file a written statement alleging that the five brothers 


had been sued in their own names, and yet the. 


summons had been served on the second defendant 
alone and the written statement was filed by himalone, 
though he had no Power of Attorney to represent them » 
in any Court of Law. 

The Trial Judge passed the following order on this 
application :—“This dpplication is belated. Service 
was effected on G. C. Dhar as managing partner sof 
the firm of K: C.: Dhar, under Order 30, Rule 3. 


The service on him is effectual. Ifthe first and third. 


to fifth defendants refrained from appearing in Court 
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these four months, they have only themselves to 
blame. I decline to give another adjournment.” 
Defendant’s (first defendant’s) agent and his pleader 
then left the Court, and the case proceeded ex-parte 
so far as defendants 1 to 5 were concerned, with the 


' result that a decree was passed against defendants 


1 to 5 and the suit was dismissed as against defen- 
dant No. 6.. For the respondents, it was argued 
before us (a) that the summons was rightly served ; 
(b) that it was immaterial whether it was rightly served 
or not; it being urged that the first defendant had 
appeared to ask for time and had thereby waived ser- 
vice, and that the real question was whether the Court 
was justified in refusing the application for time and 
in proceeding ex-parte and that this question, though 
it would have rightly found a. place in an application 
to set aside the decree and restore the case, could 
not be considered in a regular appeal in- which the 
only question was whether the evidence upon the 
record was sufficient to sustain the decree. 

Obviously, this last contention must be considered 
first, as, if it is upheld, there is no advantage to be 
gained by considering whether the summons was duly. 
served. 

In the first place, 1 may say that I am ciearly of 
opinion that the first defendant waived the question 
of service by appéaring to ask for time, and that the 
only question is whether the Judge, was right or wrong 
in refusing to grant time. The question whether 
this can be considered in an appeal from the decree, 
or only in a proceeding to set aside the decree and 
restore the case, has been the subject of conflicting 
decisions. 

. In Jonardhan Dobey v.. Ramdone Singh (1) it was . 
observed as follows:—‘ When a decree is passed 

as (1) (1896) 23 Cal. 738; 743, - 


ex-parte against a defendant, a remedy by appeal is 
now always open to him by section 540 of the Code 
of 1882 as amended by Act VII of 1888 (section 96 of 
the present Code). But such a remedy can be effi- 
cacious only in those cases, and their number must be 
small, in- which the ev-parte decree is either wrong 
in Jaw on the face of the proceedings or is based on 
evidence so. weak that even though unrebutted it is 
insufficient to sustain the decree. In the great 
majorily of cases in which a defendant having a good 
defence has had as ex-parte decree passed against 
him, the disadvantage he labours under is that he 
has not been able to substantiate his defence by 
evidence before the Court. Upon the record as it 
stands the ex-parte decree may be unassailable but if 
the defendant has an opportunity (which he was 
prevented from having owing to some sufficient cause) 
of placing upon the record evidence which ke could 
have adduced to substantiate his defence, no such 
decree should have been passed. The remedy in such 
a case cannot be by a way of appeal which must ordi- 
narily proceed upon the record as it stands.” 

On the other hand, it has been decided by a 


Fuli Bench of the Madras High Court in Sadhu 


Krishna Ayyah v. Kuppan Ayyangar (2) that: when 
a suit is decided ex-parte, an. Appellate Court to 
which an appeal from the decree is preferred under 
section 540 of the-Code of Civil Procedure (section 
96 of the present Code), has jurisdiction to reverse the 
decree of the Lower Court on the ground that such 
Court was wrong in proceeding to decide the case 
ex-parte and remanded the suit for re-hearing, referring 
to the Calcutta dicta as abiter. “I think,” said the 
Chief Justice “it must be taken that the legislature 


(2) (1907) 30 Mad. 54, 
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by accident: or design has given a right ‘of appeal, 


apart from the merits, against an order, on the ground 
‘that the defendant was notin default in failing to 


appear, and against an ex-parte decree, also apart from 


‘the merits, on the same grounds.” 


The same question also came up in appeal for 
decision before the Allahabad High Court before 


Richards, C.J., and Banerji, J.,in Hummn v. Aziz-ud- 


Div (3) and was answered in the opposite way) 
Richards, C.J., observing as follows :— ~“In my 
opinion once the Munsiff had made the decree in the 


_absence of the defendants he must be deemed to 


have passed his decree ex-parte and if the defendants 
complained that the decree should not have been 
passed in their absence, their only remedy was to 
apply to have it set aside and the case restored. 

They could no doubt challenge the decree by 
way of appeal upon the ground that the evidence 
which the plaintiff had adduced was not sufficient to 
justify the decree, but they were not entitled in an 


appeal frrm the decree to go into any question 


connected with their non-appearance at the hearing.” 

I have no doubt but that under Order 17, Rule 
2, the suit must be deemed to have been decided 
ex-parte, and that the provisions of Order 9 applied, 
and that the defendant could have applied to set 
aside the decree, and the question whether he should 
have succeeded would depend on the question when 
he became aware of the suit. But is he confined to 
this relief, or can he use his grievance as a ground 
of appeal in an ordinary appeal from the decree ? 

I must say that I prefer the reasoning of the 
Calcutta and Allahabad High Courts and considér 
that, in an appeal from a decree, the only question 


(3) (1947) 39 All. 143, 
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‘with which the Appellate Court is ordinarily: .con-— 


cerned is whether the ‘evidence on. the record is 
sufficient to. support that decree, and that the 
question of due service of summons is the subject- 
matter not of an appeal from the decree: but of the 
special proceeding under Order IX. 

In this case, it was not contended. that the 
evidence,as it stood, was insufficient {o support the 
decree, and, in the view] take, we are not concerned 
with the question whether, but for the refusal of the 
learned trial Judge to grant time, that. evidence 
‘would have been subject to cross-examination and 
been supplemented by evidence on the other side. 


I would accordingly dismiss the appeal with - 


costs. 
CARR, J.—I concur. 


APPELLATE CIVIL. 


Before Mr. Justice Lentaigne and Mr. Justice Carr. 


MAUNG PE GYI AND FouR’ 
Vv. ae 
HAKIM ALLY.* 


Sale with an option to repurchase within a certain period Amount of repur- 
chase money left blank in the document—Oral evidence to fill in the blank 
Evidence Act (J of 1872), section 93 and proviso 1 to section 92—Sphecific 
Relief Act (1 of 1887), section 31—The document, a decd of mortgage by 
conditional sale—Transfer of Property Act (IV of 1882) section 58 (c}— 
Presumption as to the amount of repurchase,money, when not specified, 

Where a deed of sale of land contained a clause by which the purchaser 
undertook ‘‘ to re-sell the land to the vendor at his request within three years 


‘for Rs . ..,’' Held that the omission to insert the amount of the price for. 


repurch: se was attributabie to either an oversight of both parties and was tant 
mount to a common or mutual mistake or to an intentional omission by the 
purchaser on whose instructions the deed was prepared for subsequently taking 
advantage of the omission as against his vendor and would amount to fraud don 


* Civil First Appeal No. 60 of 1923 against the Decree of the District C Cour 
of aes in Civil Regular No. 9 of 1922, 
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his part and oral evidence undér the circumstances to fill in the blank was 
admissible. ‘ j 

Held, further, that such a document was clearly a mortgage by conditional 
sale as defined in section 58 (c) of the Transfer of Property Act and that, in 
the absence of any specific agreement as to the payment of a different sum 
for redemption, the mortgagor was entitled to redeem on payment of the 
<o mortgage-money ” which in such circumstance can only mean the amount 
actually due under the deed. . 


Surty—for Appellants. — ees 
M. C, Naidu—for the Respondent. 
ve 


Carr, J.—On the 30th April 1920, by the regis- 
tered deed, Exhibit 1, the plaintiff-respondent con- 
veyed his land, measuring 33°98 acres, to the 
defendants for a sum of Rs. 600. The deed contained 
also an agreement for repurchase by the plaintiff with- 
in three years. The amount to be paid for. the 
repurchase was, however, left blank. 

The plaintiff sued for specific performance of 
this agreement and for rectification of the deed or 
in the alternative for its cancellation. .(He also 
alleged that the defendants had dispossessed him of an 
adjoining holding which is referred to as an 
“ extension’? but which in fact is larger in area 
than the original holding. This land he alleged 
that he had himseif cleared and brought under 
cultivation. He prayed for possession of this land.) 
Jis contention as regards: the repurchase was that 
the price was to be the original sum paid by him, 
he paying interest in the meantime and remaining 
in possession of the land. 

The defendants alleged that the land was to be 
repurchased at the market price obtaining at the time 
‘of repurchase, and alleged that plaintiff remained in 
possession. as their tenant, paying rent, not interest. 
(As regards the adjoining holding they alleged that 
they themselves cleared and brought it under culti- 
vation. ) ae 
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The District Judge gave the plaintifi a decree as 
prayed and the defendants now appeal. 

The sixth ground of appeal alleges that plaintiff 
did not exercise his right of repurchase within three 
years. This is obviously wrong, since the suit was 
filed within two years of the date of the deed. 

The fifth ground is that the Court (wrongly des- 
cribed as the Appellate Court) erred in finding that 
the “ extension ’’ was made by the respondent. 

On this question I have no hesitation in agreeing 
with the District Judge that the extension was made 
by the plaintiff-respondent. His story is ‘strongly 
supported by his witnesses, who are all persons likely 
to have a knowlegde of the facts.. On the other hand 
the appellant’s story as to his clearing is extremely 
vague and unsatisfactory, as is the evidence of his 
witnesses. The appellant did not in fact work the 
purchased land himself and it is unlikely that he 
would employ coolies to clear the adjacent land. 
He himself has very inadequate knowledge of how 
much land he got cleared and what-it cost him. 
His witnesses, too, appear to know very litte about 
the matter. The impression created by their evidence 
is that had they been asked to point out the land to 
which theysrefer the majority of them would have 
been unable to do so. And they all live (except Po 
Tun) at a very considerable distance from the land. 
The first ground is to the effect that the lower Court 
should not have admitted oral evidence to fill up the 
blank. Section 93 of the Evidence Act is relied 

‘upon and that section read with illustration (5) cer- 
tainly seems to bear directly on this case. On the 
other hand provisio 1 to section 92. allows proof of 
any fact which will entitle any person to any decree 
or'order relating to the document “ such as fraud— 
or mistake in fact or law”. .And section. 31 of the 
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Specific Relief Act entitles a party on the ground of 
fraud or mistake to have a document rectified so as 
to bring it into accord with the real intention of the 
parties. Reading these provisions together I am of 
opinion that if either fraud or mistake be established 
‘evidence to fill the blank can be admitted. 

Rendered freely the relevant part of the deed 
reads as follows—‘‘(1) will resell to the vendor at 
his request within three years for Rs. ; Lhe 
amount is all that is omitted. The only possible 
inference from this is that it was intended to insert 
the amount of the price for. repurchase, And the 
omission to insert it can by attributed to only one 
of two reasons. Either it was omitted owing to an 
oversight of both parties, which would amount to a 
common or “ mutual” mistake, or it was intentionally 
omitted by the defendant, on whose instuctions the 
deed was prepared, in order that he might. sub- 
sequently take advantage of the omission as against 
the plaintiff. That would amount to fraud on his 
ols 

I am of opnion therefore that. evidence on. this 
point may be admitted. And on the evidence on the 
record I have no hesitationin agreeing with the. find- 
ing of the District Judge that the plaintiffs version is 
correct and that the amount. agreed upon was Rs, 600, 
the same as the consideration for the original sale. 

In my view therefore the appeal fails. ; 

The deed may be looked upon in another light. 
On the face of it the deed‘is clearly a mortgage by 
conditional sale as defined.in section 58 (c) of the 
Transfer of Property Act. That being so in the 
absence of a specifie agreement as to the payment of 
a different sum for redemption the mortgdgor is. 
entitled to redeem on payment of “the mortgage. 
money,” under section 60-of the Act. The mortgage, 
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money can in such circumstances mean only the 1923 
amount actually due under the deed, in this instance Mauna 
the amount of the original loan. From this point of oe 
view also the plaintiff is entitled to the relief sought. ““"™4""* 


I would therefore dismiss this appeal with costs. Carr, J. 
HENTAISNS, 11 concur. 
APPELLATE CIVIL. 
Before Mr, Justice Pratt and Mr. Justice MacColl, 
HAJI PU AND THREE 1924 
v. | Jan, 30 


TIN TIN.* 


PracticemOrder granting permission to administratix to sell immoveable 
property, whether appeal lies from—Probate and Administration Act 
(V of 1881), section 86-—Civil Procedure Code (V of 1908), section 105— 


_ Consideration which should guide the Court in granting permission to ahs 


wmnmoveable property. 

Held, that an appeal lies from an order of the District Judge granting 
permission to an administrator to seil immoveable property and that section 
105, Civil Procedure Code, did not appear to affect the provision of section 


86, Probate and Administration Act. 
Pey Pratt, J.—‘ It was not desirable that permisson should be given to 


sell immoveable properties not in the possession of the administratrix, to 
some of which third parties claimed an absolute title and others of which 
were subject to ostensible encumbrances, uniess it was proved that other 
properties, not the subject of contention, were unavailable for sale. 

The Court ought also to have satisfied itself that the sales were necessary 
and in the interest of the estate as a whole. ” 

Abivam Doss v. Gopal Dass, 17 Cal. e Brojo Nath Pal v. Dasmony 
Dassee,2 C.L R. 589-—referred to. 

Uma Charan Dass v. Muktakeshi Dassi, 28 Cal. 149—followed. 

Kalimuddin v. Maharui, 39 Cal. 566—dissented from. 


Lutter—for the Appellants. 
Sanyal—tfor the Respondent. 


Pratt, J.—This is an appeal against an order of the 
District Court granting permission to the Administratrix 


, 





* Civil Miscellaneous Appeal Nos. 66 and 67 of 1923 from the Order of 
file District Court, Mandalay, in Civil Miscellaneous Case No. 172 of 1920. 
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of an estate to sell certain landed Bpeperats belonging 
to the estate. 

Relying on Kalimuddin v. Maharui (1) a prelimi- 
nary objection has been taken that no appeal lies. 

It was held by a bench of the Calcutta High Court 
in the case cited that no appeal lies against an order of 
a District Judge assigning a bond under section 79 of 
the Probate and Administration Act. 

It was rightly pointed out that section 86 of the 
Act enacts that every order of a District Judge under 
the Act shall be subject to appeal to the High Court 
under the rules contained in the Code of Civil Pro- 
cedure applicable to appeals; but it was held that 
one of those rules is to be found under section 105 
of the Code, which lays down that ‘‘save as otherwise: 
expressly provided ” no appeal shall lie from any order. 
The inference was accordingly drawn that as there is 
no express provision in the Code for an appeal from 
an order assigning a bond it followed that no acs 
lay against the order assigning a bond. 

I find myself unable to agree witn this view, 
which does not appear to me to be based on a 
correct interpretation of the word “rule.” as used in. 
section 86. To my mind the word “rule” in the 
section in question relates to rules of procedure 
regarding appeals ceo down in the Civil Procedure 
Code. The words “save as otherwise expressly 
provided” in section 105 cf the Code would seem - 
to directly contemplate appeals from orders of a 
character provided for elsewhere than in the Civil 
Procedure Code, and tc include appeals aliowed 
under other laws such as the Probate and Adminis- 
tration Act. 

The obvious meaning of section 86 of the ae I 
take to be, that all orders made by the District Judge 


(1) (1912) 39 Cal. 566. 
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or District Delegate by virtue of the powers conferred 
upon him thereunder are subject to appeal in accord- 
ance with the rules of procedure laid. down in the 
Code of Civil Procedure. 

I do not think the rulings referred to in Kali- 
muddin v. Maharui justify the construction placed 
upon section 86 therein. In Brojo Nath Pal v. 
Dasmony Dassee (2) it was held that no appeal lay 
against an order reopening acase on the ground that 
it was an order passed in the course of a suit prior 
to decree. 

Regarding a contested application for probate as 
a suit, it is a tenable position that no appeal would 
lie against an interlocutory order, which was not 
final and did not decide the merits, since there would 
ultimately be an appeal against the decree in the 
course of which the order complained. of could be. 
made a ground of attack. Or, as it was put in a 
later Calcutta ruling the order in that case was found 
to be an order admitting a review of judgment, and 
such an order is not appealable under the Code of 
Civil Procedure. 

In Abiram Dass y. Goplal Dassi!(3) an ordet 
admitting a respondent as caveator was held to be 
appealable on the ground that it had the same effect. 
as an order making him a defendant in the suit. 

It will thus be seen that in the two cases upon 
which the bench relied in Kalimuddin v. Maharui (1) 
the appeal was held to be admissible or not on the 
ground that the order, which it was sought to reverse 
in each instance, was of a character expressly dealt with 


under the provisions of the Code relating to orders. 


in suits. These cases do not therefore seem to. be. 

authorities for holding that an order granting permis- 

sion to sell estate property is not subject to appeal, 
(2) (1892) 2 C.L.R. 589 (3) (1890) 17 Cal. 48. 
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since the Civil Procedure Code does nct make 
provisions regarding orders permitting the sale of 
property by an administrator under the Probate and 
Administration Act. 

In Uma Charan Dass vy. Muktakeshi Dassi Ly a 
bench of three judges of the same Court held that an 
appeal lies to the High Court against an order passed 
by a District Judge or Delegate granting permission 
to an executor or adminisirator to dispose of immoveable 
property under section 90 of she Probate and 
Administration Act. . 

A wide interpretation was ene placed se 


- the word ‘ hereby’ in section 86. 


The position taken was that such an order was 


appealable as passed under powers conferred by the . 


Probate and Administration Act, and it was there 


_ pointed out that section 86 of the Act says that every 
order made by a District Judge or District Delegate by 


virtue of the powers thereby, conferred shall be subject’ 


‘to appeal to the High Court. 


In view of this definite statement of the content 


of the section” it does not seem to me a justifiable 
criticism to say ‘that the effect of the words “ Under 


the rule contained in the Code of Civil Procedure” 


does not seem to have been considered, and 


I see no reason to suppose these words were 


overlooked. 


“i consider that the decision in Uma Charan Dass 


(4) i is good authority | for holding that the present appeal 


lies. 
Section 86 of the Act as,it stands allows the appeal] 


cand there is no express provision of the Civil Procedure 


Code, of which I.am aware, , which takes away the 


right. 


= ~"(4) (1901) 28 Cal. 149. 
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Turning to the merits of the appeal before us,— 
the administratrix Tin “Tin, who had obtained letters 
of administration in accordance with the orders of 
this Court’ on appeal from the Mandalay District 
Court’s order in Misceilaneous (administration) pro- 
ceeding No. 172 of 1920 has obtained from the 

. District Court permission to sell certain lands as part 
of the estate. The application for permission to sell 

was opposed with. regard. to certain lands by Haji 
Pu and three others, the appellants in appeal No. 66 
of this Court, on the ground that they had purchased 
these lands from Maung Thu Tin and Ma The, 
heirs to the deceased U oe Din, owner of the 
estate. 

With regard to other lands, Maung Saw and Maung 
Ni, appellants in appeal No. 67, opposed the sale on’ 


the ground that they were in possession by virtue’ 


of a mortgage from the late Tin Tin Gyi, eldest son 

of the deceased U Ye Din. The District Court over- 
ruled the objections without enquiring into their merits 

and allowed the sale. 

It should be remarked that both the eauenctions 
regarding the land took place prior to the grant of 
letters to Tin Tin, whose application for letters was 
dismissed by the District Court on the ground that 
she had not’proved her status as adopted: daughter 
of U Ye Din, but was subsequently granted on appeal 
by a Bench of this Court, =e found the adoption 
proved. 

It is not legally necessary for letters of administra- 
tion to the estate of a Burman Buddhist to be taken out. 

The natural children of U Ye Din denied Tin 
Tin’s status as adopted daughter and unless that was 
established she was not an heir to the deceased and 
had no interest in his estate. They partitioned the 
estate between them. » * 
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Application for permission to sell the lands in 
dispute was made on the ground that Tin Tin was 
in need of money to defray the expenses incurred in 
the letters of administration proceedings and for her 
maintenance. 

The Court ought to have inquired into the truth 
of her allegations and the necessity for the sale before 
granting permission, 

:The estate was an extensive one. and included 
valuable moveable property. 

It was not desirable that permission should be 
given to sell immoveable properties not in the posses- 
sion of the administratrix, to some of which third 
parties claimed an absolute title, and others of which 
were subject to ostensible encumbrances, unless it was 
proved that other properties, not the subject of conten- 


tion, were unavailable for sale. 


The Court ought also to have satisfied itself that 
the sales were necessary and in the interests of the 
estate as a whole. ~~ 

Itwasnotdone so. I do not consider the necestity 
for the sale has been established. I would set aside 
the order with costs. Advocate’s fees 3 gold mohurs 
in each appeal. 

It will be open to respondent, if she ‘considers it 
desirable, of course, to make.a fresh application to the 
Court for sale of estate property, when the Court=will 
pass orders after due enquiry in the light of the 
remarks made. in this appeal. | 

MacCoL_t, J.—I concur. 


G.U.B.C.P.O—No. 66, Min. of Infnm., 10-5-56—600—IX, 
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Necessity for the Courts to exercise care and attention in enquiries 
under sectiow 47, Code of Civil Procedure—Buddhist Law—Orasa’s 

share left unclaimed till the death ofthe surviving parent—Claim 
after surviving parent's death for orasa’s sharc, Where a person 
who is a party to execution proceedings as the legal representative 
of a deceased j.idgment-debtor, takes objection to the attachment 
of certain property as being his own property and not that of the 


deceased judgment-debtor, /reld, tnat this is a que-tion arising 


between the parties to the suit within the meaning of section 47 of 
the Civil Procedure Code and that therefore a second appeal lies. 

Held also, that in inquiries under section 47 of the Civil Procedure 
Code, especially those involving the determination of the rights of 
parties, where the legal representativ es of the deceased judgment- 
debior have been brought in, the Courts should exercise due care 
and att.ntion in the taking uf evidence and in the p;ocedure 
adopted. Held further, that the death of the surviving parent 
within 12 years from the death of the other parent, doxs not derrive 
the orasa of his right to the quarter share ; and that notwithstand- 
ing such death, he couldstill claim, within the period of limitation, 
his vested quarter share. Chowdlry ‘Vahid Ali ‘v. Mussamat 
Jumaee, (1872) 11 B.L.R. 1493; Ma Sein Tou v. Ma Son, (1915) 
8 L.B.R. 50! ; Maung Pan On v, Maung Tun Tha, (1921) 11 L.B R. 
292 ; Mi Min Thav. Ma Naw, 2 U.B.R. (1892-96) 581; Mi Saw 
Min v. Mi Saw Thin, 1 U B.R. (1910-13) 125 ; Shwe Po v. Maung 
Bein, (1914) 8 L.B.R 115 ; Tun Thay, Ma Thit, (1915: 9 L.B.R, 
56—referred te. Ajo Ko-r v. Gorak Nath, (1914) 19 C.W N. 517 ; 
Arundadhi, v. Natesha, (1882) 5 Mad. 458 ; Dulia v. Shib Lal, 


(1916) 39 All. 47 : Gokul Singh v. Kisansingh, (19101 34 Bom. | 


546 ; Kuriyali v. Nayan, (1383) 7 Mad. 255 ; Madhusudhan Das v. 
Govinda Peria, (1889) 27 Cal. 34; Nimbz v. Sitaram, (1885) 9 Bom. 
458 ; Puncianun Bundopadhya '. Rabia Biti, (1890) 17 Cal. 711; 
Rajrup v. Rangolum, (1888) 16 Cal. 1 ; Seth Chand Mul v. Durga 
Dei (1872) 11 B.L.R. 149—fellowed. 
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up to the time of realisation. 
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PRESIDENCY TowNs INSOLVENCY Ac? (II¥ OF 1909), sECTION 52, 
CLAUSE 2 (c) — Goods in the possession, or disposition, of theinsolvent 
in his trade or business—Construction of the words “in his trade 
or business.” He'd, that the words ‘‘ goods in the possession, 
order or disposition of the insolventin his trade or business ” in 
section 52 of the residency Towns InsOlvency Act, should not be 
used in their narrow sense but should be taken to mean goods in 
the insolvent’s possession, order or disposition for the Purposes of, 
or purposes connected with, his trade or -business, that is to sey 
goods not merely visibly employed in his trade or business but 
acquired for the purposes of the business, and used for those pur- 
poses. Thé Colonial Bank v. Whinney, 30 Ch. D. 261 ; Sherman 
v, Mason, L.R. (1899) 2 Q.B.D. 679—followed. 


IN THE MAITER OF L, W. NASSE, AN INSOLVENT Sie 
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Turning to the merits of the appeal before us,— 
the administratrix Tin Tin, who had obtained letters 
of administration in accordance with the orders of 
this Court on appeal from the Mandalay District 
Court’s order in Miscellaneous (administration) pro- 
ceeding No. 172 of 1920 has obtained from the 
‘District Court permission to sell certain lands as part 
of the estate. The application for permission to sell 
was opposed with regard to certain lands by Haji 
Pu and three others, the appellants in appeal No. 66 
of this Court, on the ground that they had purchased 
these lands from Maung Thu Tin and Ma The, 
heirs to the, deceased U Ye Din, owner of the 
estate. 

With regard to other lands, Maung Saw and Maung 
Ni, appellants in appeal No. 67, opposed the sale on 
the ground that- they were in possession by virtue 
of a mortgage from the.late Tin Tin Gyi, eldest. son 
of the deceased U Ye Din. The District Court over- 
ruled the objections without enquiring into their 
merits and allowed the sale. - 

It should be remarked that both the transactions 
regarding the land took place prior to the grant of 
letters to Tin Tin, whose application for letters was 
dismissed by the District Court on the ground that 
she had not proved her status as adopted daughter 
of U Ye Din, but was subsequently granted on 
appeal by a Bench of this Court, which found the 
adoption proved. 

It is not legally necessary for letters of administra- 
tion to the estate of a Burman Buddhist to be taken out. 

The natural children of U- Ye Din denied Tin 
Tin’s status as adopted daughter and unless that was 
established she was not an heir to the deceased and 


had no interest in his estate. They partitioned the: 
estate between them. 
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Application for permission to sell the lands in 
dispute was made on the ground that Tin Tin was 
in need of money to defray the expenses incurred in: 
the leiters of administration proceedings and for ber 
maintenance. ‘ 

- The Court ought to have inquired into the truth 
of her allegations and the necessity for the sale before 
granting permission. 

The estate was an extensive one and included 


-yaluable moveable property. 


It was not desirable that permission should be 
given to sell immoveable properties not in the posses- 
sion of the administratrix, to some of which third 
parties claimed an absolute title, and others of which 
were subject to ostensible encumbrances, unless it 
was proved that other properties, not the subject of 
contention, were unavailable for sale. _ 

The Court ought also to have satisfied itself that 
the sales were necessary and in the interests of the . 
estate as a whole. 

It was not done so. I do not consider the 
necessity forthe sale has been established. I would, 
set aside the order with costs. Advocate’s fees 3 
gold mohurs in each appeal. 

It will be open to respondent, if she considers 
it desirable, of course to make a fresh application 
to the Court for sale of estate property, when the 
Court will pass orders after” due enquiry in the light 
of the remarks made in this appeal. 

MacCoLt, J.—1 concur, 
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APPELLATE CIVIL, 
Before Mr. Justice Heald, and Mr. Justice Po Han, 


MA E HMYIN AND THREE a 
wv pele 
MAUNG BA MAUNG.* Feb. 11. 


Buddhist Law—Inherilance—Claim by children of ‘second marriage of the 
deceased against their mother on the father’s death, 


Held, that where a Barman Buddhist leaves him surviving his children by 
a former marriage and also his second wife and his-children by her, the 
children of the second marriage do not upon his death become his heirs, 

Ma Leik v. Maung Nwa,4L.B.R. 110 ; Ai Chit Lu Mav. Mi Win Ma U, 
Civil Second Appeal 136 of 1915—referred to, 

Ma Chan Mya v. Mi Ngwe You, 2 U.B.R. (1914-16) 74—followed. 

Ma Ein Hlaing v. Ma Shwe Kin, 3.U.B.R. 272 ; Ma Lay v. Tun Shwe, 
10 L.B.R. 10—dissented from, 

Kinwun Mingyi’s Digest, Section 229 - referred to. 


Chari—for the Appellants. 

Burjorjee—tor the Respondent. 

HEALD AND Po Han, Jj.—Respondent, who is 
widower of Ma E Zin a daughter of Po Thwe by 
his second wife, Ma Gun, sues that second wife and 
her other children by Po Thwe, who are the present 
appellants, for Ma E Zin’s share of that part of the 
estate of Po Thwe -which as he alleges was on Po 
Thwe’s death allotted to the chiudren of the second 
marriage. 

The appellants’ defence was that Ma E Zin could 
not be entitled to any share in Po Thwe’s estate 
while her mother Ma Gun was alive. 

On the pleadings the trial Court framed i issues as 
to the share to which Ma E Zin would under 
Burmese Buddhist Law be entitled in the properties 
alleged to have been allotted to Po Thwe’s children 
by Ma Gun, whether respondent was entitled to that 








* Civil First Appeal No 4 of 1922 against the Decree of the District Court 
of Thatén in Civil Suit No. 7 of 1921, 
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share, whether he can claim that share while 


Maz! Hacein Ma Gun is alive, whether the appellants were in 


Witte Ba 
MAUNG, 


HEALD 


Po fan, JJ. 


possession of that property and what income they 
received therefrom, and what relief, if any, respond- 
ent was entitled to. 

On these issues the Court found that the properties 
in suit were given to Po Thwe’s four children by 
Ma Gun.on Po Thwe’s death, that Ma IX Zin’s inter- 
est in the immoveable property so given was one- 
fourth, that Ma” E Zin’s interest in the immoveable 
property in respect of which respondent claimed was 
one-tenth, that respondent was Ma E Zin’s sole heir 
and as such was entitled’ to claim Ma E Zin’s share 
in spite of the fact that. her mother Ma Gun was 
alive, that the income which appellants had received 
from the immoveable property was Rs. 1,000 a year, . 
and that respondent was entitled to possession of a 


quarter share of the immoveable property, to Rs. 750 


on account of the income’ from that property, to 
Rs. 400 as respresenting his wife’s share of the move- 
able property and to his costs. 

_ Appellants allege in appeal that the lower Court 
was wrong in finding that the immoveable property 
was given to Ma Gun’s children, that in any case 
such a gift would be invalid because it was not 
made by registered deed, that it was not proved 
that the moveable property in suit was allotted to 
Ma Gun’s children, that Ma E Zin could not be 
entitled to any share in her father’s estate so long 
as her mother was alive, and that therefore respond- 
ent could not be entitled to anything. 

It seems clear that unless Ma Gun’s children 
were heirs of their father, Po Thwe, they were not 
joint owners of the estate with their mother and the 
children of Po Thwe’s former marriage, and there- 
fore that they could not acquiré any title by succession 
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or partition. The first question for decision is there- 
fore whether or not the children of the second 
marriage were heirs of their father while their mother 
was alive. 

The ordinary rule of Burmese Buddhist Law is 
that the widow succeeds to her husband’s estate to 
the exclusion of all her children (except the auratha 
if there is an auratha) and that so long as the 
mother is alive“and remains unmarried no child of 
hers (except the auratha) can claim any share of the 
property left by their father. 

But it has been held that there is an exception to 
that rule in cases where the father has been twice 
married, and that in such a case not only the 
children of the first marriage but also the children 
of the second marriage can claim a share, at any rate 
in. the property brought by the father to the second 
marriage. 

"In the case of Ma Lay vy. Tun Shwe (1), a single 


Judge of the Chief Court rejected the argument that 


the general rule applied in such a case and held, 
dissenting from a previous decision by a single judge, 
that the child of a second marriage was immediately 
entitled to one-eighth of the property brought by the 
father to the second marriage, the widow being 


entitled to two-eighths and the children of the first. 


marriage to five-eighths. 

That ruling was followed in Upper Burma in the 
case of Ma Ein Hlaing v. Ma Shwe Kin (2) which 
similarly overruled a previous ruling (3) of the 
Upper Burma Court. 

If these two rulings are correct, then it is clear 
that the children of the second marriage are heirs to 
their father even while their mother is alive, but 


(1) (1918-19) 10 L.B.R. 10. (2) 3 U.B.R. (1947-20) 272. 
(3) 2 U.B.R. (1914-16) 74. 
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since they are in conflict with the general rule’ of 
Buddhist law and create an exception to. that rule 
their correctness may reasonably be doubted and it 
seems desirable that the matter should be further 
considered. : 

In the case of Ma Leik v. Maung Nwa (4), a 
bench of the Chief Court considered the law as 
embodied in the Dhammathats and in the previous 
rulings and came to the conclusiom that ona parti- 
tion claimed by the children of the first marriage 
against their father’s second wife and the children of 
the second marriage, the children of the first marriage 
were entitled to a half share of any property inherited 
by the father after the death of the first wife and 
before his marriage to the second wife, and to three- 
quarters of the jointly acquired property of the first 
marriage, the second wife in each case being entitled 
to the remainder. The question whether the children 
of the second marriage were entitled to any share in 
their own right did not arise in that case, but the 
learned Judges who decided the reference, do not 
seem to have regarded them as being so entitled, and 
the learned Judge who made the reference said that 
he was not disposed to hold that the fact that there 
were children of the second marriage made any 
difference to the rnie of partition. 

In Mi Chit Lu Mav. Mi Win Ma U (5), where a 
third wife and her children sued the cnildren of the 
first'and second marriages, the trial Court awarded a 
share to the third wife, but rejected the claim of her 
children. Those children appealed on the : ground 
that they were entitled to a share in their own right, 
apart from the share awarded to their mother but a 
Judge of the Chief Court held that they were. not 


. entitled to a share while their mother was alive. 


(4) (1907-08) 4 L.B.R, 110. (5} Civil Second Appeal No. 136 of 1915. 
(1917) 10 B.L.T. 41. . 
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In the Upper Burma case of Ma Chan Mya v. Mi 
Ngwe Yon already mentioned (3) a child of a first 
marriage sued the widow and child of a second 
marriage and it was held that the child of a first 
marriage was entitled to three-fourths of the jointly 
acquired property of the first marriage, that the second 
wife was entitled to one-fourth and that the child 
of the second marriage was not entitled to any share, 
the reason for the exclusion of the children of the 
second marriage being that they would succeed to 
their mother’s share on her death, that being the 
ordinary rule of Buddhist law. 

At.the time therefore when the case of fa Lay v. 
“Tun Shwe was decided it had been held in both 
Lower and Upper Burma that the ordinary rule that 
the survivor of a married couple is heir to the spouse 
who has died to the exclusion of all the children 
except the auratha, applied to the widow and children 
of a second marriage, even where there were children of 
a former marriage. 

In Ma Lay’s case however the learned 2 Yadde said 
that in his opinion where the Dhammathats give a 
definite share to the offspring of the second marriage 
in addition to the share given to their mother the 
offspring cannot. be said to get a share as representa- 
tives of their mother. He went on to say “Four of 
the Dhammathats extracted in section 228 of the 
Digest, viz., Kungya, Yazathat, Vinicchaya and 
Dayajja expressly give the children of the second 
marriage a share in addition to their mother’s one- 
fourth share. Kungya and Vinicchaya give the 
children one-eighth and the Yazathat gives them one- 
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fourth, The Dayajja has two contradictory texts. © 


The first gives a share to the step-mother only. The 
second gives a one-fifth share to the step-mother 
a (3) 2 U.B.R. (1914-16) 74, 
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and a one-fifth share to her children. Section 229 
gives extracts from various other Dkammathats which 
allot a share in the property of the first marriage to 
the step-mother but do not mention her children. 
There is one Dhammathat Manuyin, which expressly 
declares that none of the property of the first 
marriage is to be given to the offspring of the second 
union and it goes on to say that none of the pro- 
perty of the second marriage shall be given to the 
children of the former marriage.” 

The actual effect of the Dhammmathats cited in . 
section 229 of the Digest is as follows :—- 

As regards property brought by the father to the 
second marriage Vilasa, Dhammathatkyaw, Vinnana 
Manuyin, Rasi, Manuvannana, Pakasani, Vicchidani, 
Rajabala, Panan, Dayajja, Dhammasara and Kyetyo 
all give the children of the first marriage three- 
fourths. and the second wife one-fourth. The Rasi 
Manuvannana, Pakasani and Dayajja make the shares 
four-fifths and one-fifth if the property was the 
“separate property of the father”. Kungya and 
Vinicchaya apply to the property which the father 
brought to the second marriage the rule which 
nearly all the other Dhammathats apply to the jointly 
acquired property of the second marriage and 
so.mention the children of the second marriage. 
Yazathat similarly applies to the property brought by 
the father to the second marriage the rule which 
Manu applies to the jointly acquired property of the 
second marriage. In both cases it seems probable 
that the compiler of the Dhammathats found the rule 
in an older Dkhammathat and merely misapplied it. 
The alternative rule in the Dayajja which is found in 
no other Dhammathat seems to be merely an 


attempt on the part of the scribe to adopt the 


four-fifths and one-fifth rule mentioned above so as to- 
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provide specifically for the children of the second 
marriage. 

Most.of the Dhammathats disregarded the children 
of the second marriage in deciding the shares in the 
property brought: by the father to the second 
marriage, and regarded the children of the first 
marriage alone as being entitled to claim from the 
second wife their share of the property which their 
father brought to the second marriage. The reason 
for allowing this claim is obvious, since otherwise 
the property would pass to the step-mother who 
having no ties of blood with her husband’s children 
by a former wife, might reasonably be expected to 
misappropriate their share if she were allowed to keep 
it. No such reason would apply in the case of the 
children of the second marriage who would under the 
Ordinary rule have to wait till their mother’s death be- 
fore they could claim any share in their father’s estate. 

As for the jointly acquired property of the second 
marriage all the Dkammathats with only two excep- 
tions give the shares as one-eighth to the children of 
the first marriage, five-eighths to the second wife and 
two-eighths to the children of the second marriage. 
‘The exceptions are Manu which gives the shares as 
one-quarter, one-quarter and two-quarters respectively, 
and Kyetyo which gives the shares as one-sixth; 
three-sixths and two-sixths. Vannara says also that 
af there are no children of the second marriage the 


‘shares of the children of the first marriage and the : 


second wife shall be one-fourth and three-fourths. 

The question to be decided is whether the men- 
tion of the share of the children of the second 
marriage in these. rules warrants the inference that 
those children were entitled to claim that share from 
their own mother at once and in their own right. 
In our opinion it does not. Such an inference would 
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create an exception to the general rule and would there-. 
fore need to be very strongly supported before it could 
be accepted. There is a reason why the children of 
the former marriage should be allowed to take their 
share but none why the children of the second mar-. 
riage should have a similar right. In order to deter-. 
mine the share of the children of the first marriage 
it was necessary to consider. the interest, of the: 
second wife and, her children and in our opinion. 
that was why the interests of the second wife and 
her children were separately specified. Further if 
the second wife married again the children by her 
first marriage would be entitled to take their share and. 
that would be another reason why their share would 
be specified. But it does not follow that that share- 
could be claimed immediately on the father’s death, 
and since it would be contrary to the ordinary rule- 
that such a claim)should be allowed, we would hold 
that no such claim can be made, and that the decision 
in the cases of Ma Lay v. Tun Shwe and Ma Ein: 
Hlaing v. Maung Shwe Kin was mistaken. It fol-. 
lows that at the time of the alleged partition, Ma 
Gun’s children were not heirs of Po Thwe, and that: 
the parties to the partition were merely the children 


of Po Thwe’s former marriage and Ma Gun. Ma. 


Gun’s children could therefcre not have acquired any 
title by succession or partition, and no other method 
by which they could have required a valid title is. 
suggested. We would therefore hold that so far as. 
the immoveable property was concerned respondent’s. 
suit was bound to fail and must be dismissed. As. 
for the jewellery the lower Court found that it was. 
not proved that it was given to-Ma Gun’s children. 
and we agree that that finding was justified, 

Respondent’s suit therefore fails entirely and must 
be dismissed with costs for appellants throughout. 
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APPELLATE CIVIL. 
Before Mr. Justice Lentaig ne, and Mr. Jusivee Carr. 


U PANDAWUN 
8. 
U SANDIMA AND ONE.* 


Buddhist Ecclesiastical Law—Fog galika ownership of a monastery—Gift inter 
vivos of a izonastery Ly a monk, whet her, valid—Delivern.of possession not 
necsssa“y ~Relation of the provisions of sections 123, 129, Transfer of 
Property Act to rules of Buddhist. Law. 

Held, that at Buddhist Ecclesiastical Law, a monk may own amonastery as 
his pogyaltka property and in his life-time validly transfer it as a gift. 


Held also, that where a rule of Buddhist Law, requires delivery of- 


possession to perfect a gift of immoveakle property, such rule is abrogated by 
the provisions of sections 123 and 129 of the Transfer of Property Act. 

Per LENTAtGNE, J." Iam satistied that, if sections 123 and 129 of the 
Sransfer of Property Act, 1882 are read together, section 123 must be construed 


as enumerating the formatlitics requisite for the making of valid gifts by Hirdus 


and Buddhists, provided that the gifts are otherwise valid under the personal 
law applicable to the donor, The authorities in Lallu Singh v.Gur Narain (1) 
Support the vroposition that section 123, in effect, does away with the 
necessity of a delivery of possession as an extra formajity in the case of a gift 
made by a registered deed, executed by a Hindu donor. That force of the 
section is Clearly necessary in the case of a gift of moveable property ig¢ the 
registered deed is not to be treated as an unnecessary redundant formalities ; 
and a similar uniform construction should be adopted for the same requisite 
in the same section in its more extended application to gifts of immoveable 
property. This construction should be equally applicable to gifts made by 
Hindu and Buddhist donors.” 

U Teza v. U Pyinna, 2 U.B.R. (1892-96) 59 ; Shwe Ton v. Tun Lin, 9 L.BLR. 
229—rejferred to. 

Lallu Singh v. Gur Narain (1922) 45 All. 115; U Zayanta v, U Naga, 
9 L.B.N. 258— followed. i 

Nga Po Thin v. U Thi Hl1, 1 U.B.R. (1910-13) 183 ; U Meda v. U Sandima, 
1 Ran. 494—dissented from. 

May Oung’s Leading Cases on Buddhist Law, 179—referred to, 


The facts connected with this appeal are fully set 
out in the judgment of Carr, J., reported below. 

Ba Tin—for the Appellant. 

Mya Bu—for the Respondents. 
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Carr, J.—The parties to this suit are Buddhist 
monks. The plaintiff-appellant sued for possession ofa 
kyaung. 

The facts disclosed are as follows. About the 
end of the last century one U Zeyanda was in possession 
of a Kyaungdaik in Rangoon. One U Kala applied 
to him for permission to erect a sayat within the 
Kyaungdaik. U Zeyanda granted the permission on 
condition that U Kala should also build a kyaung for 
him, within the Kyaungdaik. U Kala accepted this 
condition and proceeded to build the kyaung, which 
is the one in dispute in this suit. Before the building 
was finished U Zeyanda left the priesthood, giving 
the Kyaungdaik to U Ariya. U Kala apparently did 
not agree that his kyaung should pass to U Ariya 
and sued him in Civil Regular No. 188 of 1902 of 


the Chief Court of Lower Burma, to recover possession 


of this kyaung. His suit was dismissed and thereafter 
U Ariya appears to have remained in peaceful possession 
of the whole Kyaungdaik including this kyaung. 

In September, 1918, by the registered deed, Exhibit 
A, U Ariya gave the whole Kyaungdaik, except the 
kyaung now in dispute, to the defendant-respondent, 
U Sandima. 

On the 6th July, 1920, U Ariya gave the kyaung 
to the appellant, U Pandawun, in a manner said to 
be in accordance with the rules of the Vinaya. This 
is evidenced by Exhibit C, which however is not 
registered. On the 17th July the gift was perfected by 
the execution of the registered deed, Exhibit B. 

Some five or six weeks after this U Ariya died. The 
plaintiff in his evidence gives the date of death as about 
the .10th waning of Wagaung, 1282 (8th September, 
1920). , 

It would appear that the oral gift was made while 
U Ariya was still residing in the kyaung in dispute, 
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but that afterwards he was removed to the plaintift’s 
own kyaung, where the registered deed was executed, 
and where he died. It was claimed that possession 


133. 
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had been given to the plaintiff and that he locked ¥SAND™4 


up the kyaung when U Ariya left it. 


The plaintiff alleged that the defendants had forcibly 


taken possession of the kyvaung and sued for possession. 

It may be noted that on the 6th July, 1920, the 
defendant, U Sandima, filed a suit against U Ariya for 
possession of this kyaung (Civil Regular No. 336 of 
1920 of the Chief Court of Lower Burma). This suit 
was withdrawn after U Ariya’s death, on the 10th 


January, 1921. 
The first issue in the suit was “whether U Asya, 


who purported to give the kyaung to the plaintiff, 
was the ‘poggalika’ owner and had the right to 
give away the kyaung?” 

The learned Judge on the Original Side did not 
record any definite finding on this issue but held 
that U Ariya “had been in undisturbed possession 
since 1902 when the Kyaungdaga had sought without 
success to evict him and had acquired a title by 
adverse possession which by ordinary law as distinct 
from Buddhist Ecclesiastical Jaw he could transfer, 
and ifhe did s =e transfer it his transferee would stand 
in his shoes, ’ 

He then proceeded to consider whether there had 
been actual delivery of possession to the plaintiff by 
U Ariya, and came to the finding that there had not. 
On that ground he dismissed the suit. 

There was no discussion of the question whether 
delivery of possession was in law necessary to the 
validity of the gift. Ifthe case falls under the ordinary 
law—the Transfer of Property Act—I think that 


there can be no doubt that such delivery was not 


essential, 


CARR, J. 
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If the case were governed by the Buddhist law, 
whether ecclesiastical or lay, it may be that delivery 
of possession was essential. There is some doubt 
whether such a gift as this would under the Buddhist 
law require delivery of possessien. I do not think it 
necessary to consider what the rule of Buddhist law 
would be, for I am of opinion that the questicn is 
decided by sections 123 and 129 of the lransfer of 
Property Act. There is a long series of decisions 
of the Indian Courts to the effect that the rule of 
Hindu law making delivery of possession essential to 
the validity of a gift has been abrogated by the 
Transfer of Property Act. Itis not necessary to quote 
all these. They are well summed up in the case of 
Lallu Singh v. Gur Narain (1) in which it was held 
(at page 121) that “ we are therefore clearly of opinion 
that it must now be accepted that the provisions 
of section 123 (of the Transfer of Property Act) do 
away with the necessity for the. delivery of possession 
even if it was required by the strict Hindu law. ”’ 

T have not been able to find any Burma decision 
on the question in its relation to the Buddhist law. 
But the provisions of section 129 of the Transfer of 
Property Act with regard to the Hindu law and the 
Buddhist law are exactly the same and if those 
provisions read with section 123 have the effect of 


_ abrogating a rule of Hindu law they must also abrogate 


an exactly similar rule of Buddhist law. I think 
therefore that the Indian decisions should be followed. 
J hold that delivery of possession was not necessary 
to the validity of the gitt. The basis of the decision 
in the Court below thus fails. 
But that decision is supported by the respondent 
on other grounds. It has. not been suggested in the 


appeal that U Ariya did not make the gift or that it 





(1) (1922) 45 All. 115. 
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was invalid on any ordinary grounds. It has, however, 
been urged that it was a deathbed gift and therefore 
invaid. I do not think we can consider this contention. 
It was noi raised in the Court below and it involves 
questions of fact for the determination of which there 
-are not materials on the record. Itis too late now 
to raise this defence. 

The main ground now urged in support of the 
‘decision is that U Ariya had no power to make such 
a gift. In support of this proposition we have the 
-decision in Nga Po Thin v. U Thi Hla (2) in which 
at was held that ‘a gift by a monk whether to a 


Jayman or to another monk of a monastery or a site 
for a monastery, whether it has been dedicated to 


‘him personally or not, is invalid.”” This has been 
followed in this Court in U Meda v. U Saudima (3). 


If these decisions are correct. the only possible . 


‘conclusion is that Burmese Buddhist monks as a body 
are completely ignorant of their own ecclesiastical 
‘law. Such gifts'of kyauzgs are of constant occurrence. 
‘We have three of them in the case now under 
consideration and in the documents evidencing two 
of them it is expressly stated that the gifts have been 
.so made as to comply with the rules of the Vinaya. 
We have the witness U Zagaya (2 p.w.), a monk who 
claims 45 “was” saying in his evidence “After a 
building has been dedicated to a pédngyi for his 
“personal use the donee can give it away to a third 
person.” Again “If it is a foggalika giftit can be 
given away but not when it is thingikha property.” 
““ He can give the property to anybody he likes whether 
layman or ecclesiastic.’” Defendant, U Sandima, him- 
self says : ““U Ariya owned the land, though I say he 
did not own the kyaung. So he could eaoey give 
away the land.” 
(2). (1913) 1 U.B.R. (1910-13) 183. (3) (1923) 1 Ran. 494, 
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In U Meda’s case (3) there was a similar gift by . 
U Ke Tu to U Meda. A subsequent dispute was: 
referred to the Le-myo-gaing-gyok Sayadaw, whose 
decision is thus described (p. 496) “It is to the effect 
that although the land. may once have belonged to. 
Maung Kan Shun’s ancestors yet for 200 years past 
it has been kyaung land and U Meda has title to’ it 
under the document given by U Ke Tu in his lifetime.” 
In other words the Sayadaw, held that the gift by 
U Ke Tu was valid. 

The ultimate basis of the decision in Nga Po Thin's 
case (2) was a finding that a monastery cannot be the 
property of an individual monk, or poggalika property, 
The learned Judge admitted the proposition to bea 
novel one but justified it by reference to the texts of 
the Vinaya. He pointed out that earlier decisions 
in which Kyaungs had been recognised as poggalika 
property and in which gifts of them had passed 
without question were based on the Dhammathats, 
which are not the authorities on which the Ecclesiastical 
authorities themselves decide such questions. This 
is quite true but I think that it is impossible thus to- 
brush aside the rules contained in the Dhkanunathats.. 
It is highly unlikely that poggalika ownership of a. 
monastery would have received such general recognition 
in the Dhammathats, and in general usage, had such 
ownership been prohibited by the Ecclesiastical law 
and not recognised by the Ecclesiastical authorities. 

With reference to that case U May Oung, now 
Mr. Justice May Oung, says (4): “‘ Itis doubtful whether,. 
in the Buddha’s lifetime, there was any ownership 
other than sanghika—except as regards robes and food. 
But according to the commentaries, the Dhammathats 
and universal custom in Burma there is individual 
ownership of all kinds of monastic property.’”. In Nga 

* (4) Leading Cases on Buddhist Law 179. 
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Po Thin v. U Thi Hla the learned .Additional Judicial 
Commissioner of Upper Burma, relying solely on the 
canonical text of the Vinaya, doubted whether a 
monastery or its site could be the subject of a poggalika 
gift and deduced the proposition that a monk cannot 


act as owner of a monastery, whether dedicated to ~ 


him personally by the Kyaungtaga (donor) or allotted 
to him by other monks, for more than 12 years. 
-This was nol, however, definitely decided, the case 
being disposed of on the ground that a monk is not 
competent to make a valid gift of a poggalika monastery 
or its site. It is submitted, with all due deference, 
that long-established -usage is against the view put 
forward in this case, and that, unless and until the 
ecclesiastical authorities declare that individual owner- 
ship is unlawful, the Civil Courts should continue to 
recognise it as they have done in-the past. In Maung 
Talok v. Ma Kun (5), where the subject matter of 
‘the suit consisted of culturable lands which had 
originally been given to a monk and which the latter 
had in turn given to the defendants, Mr. Copleston, 
J.C., said, dismissing a claim made by the heirs. of 

the original donor :— . 

‘“*T do not think it can be doubted that, whatever may 
have been the primitive rules of Buddhism, Buddhist 
monks at the present day do and may, as far as 
authorities I have quoted go, possess property. At any 
rate I must hold that it has not been shown that they 
may not do so.” In several other cases (6, 7 and 8) 
both in Lower and in Upper Burma, individual 
eine has been given effect to and in Mra Paw 

. U Pyinnya (9) it was held that a pongyi can sue 


(5) 2 U.B.R, (1892-96) 78. ; 
(6) U Telawka v. Maung Po Ka (1893-1900) P.J.L.B. 597. 
(7) Maung On Gaing v, U Pandisa, ibid, 614 


(8) U Tezav U Pyinnya, 2 U.B.R. (1892-96) 59, 
(9) (1922-23) 14 B.L.R. 277. 
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to have it declared that poggalika property is his. 
Nor is direct textual authority wanting. As regards 
monasteries the Culava-atthakatha-nissaya mentions 
both sanghika and poggalika vihara, and in the Thalon 
Sayadaw’s wini-pyatton there is to be found a form 
of ritual to be used in dedicating a -poggalika 
kyaung.”’ 

The case of U Teza v. U Pyinnya (8) merits 


further consideration. What was decided in the case 


was ‘That the orders and proceedings of the 
Buddhist Ecclesiastical authorities, so long as they 
kéep within their jurisdiction and do nothing conirary 
to law, cannot be questionedjiin the Civil Courts. ” 
The present importance of the case lies in the nature 
of the orders of these authorities. 

The case related ato kyaungdaik in Mandalay built 
by King Thibaw for the. Nanu. Saya. The plaintiffs 
claimed by virtue of a gift to them by the Nanu 
Saya. The dispute went before the Hladwe Sayadaw 
and the Thathanabaing. In his order the former 
said : 

‘The said Nanuw monastery was founded by King 
Thibaw under the appellation of Zeya Mangala Rama 
taik and dedicated to one Nanu Sayadaw, who was 
his preceptor before he become sovereign. The said 
Nanu Sayadaw appointed Shin Teza and Shin 
Panidawa as taikok and taikkyat in charge of the 
Shanghas residing in the said monastery, and when 
the said Nanu Sayadaw abandoned the priesthood 
he made a gift and endowment of the entire monastery 
to the said Shin Tega and Shin Pandawa.” 

It was ordered that these two monks should have 
control over the monastery and the monks residing 
therein, 

This order was confirmed by the Thathanabaing 
and his Council, in whose order .the following words 





Vou. 11] RANGOON SERIES. 


occur :=~“‘when the said Nanu Sayadaw abandoned 
the priesthood and became layman the said monastery 
was given over as a gift by him to Shin Teza and 
Shin Pandawa,”’ 

Certain texts were ected) of which the follow- 
ing may be reproduced :— 

Culawa Atthakatha Tex', Senusana Khandaka, 
page 202— 

“If a donor out of respect and regard for an 


individual (priest) builds a kyaung and | 


says I will make an offering of it to 
the Lord; and has done so, the 
kyaung becomes (the property) of that 
Rahan.” | 

Viniya Lankara Tika Text, page 166— 

“Tf the owner of a foggalika kyaung is five 
and it is given away by him to the Sangha 
or to the assemblage or chapter of Sanghas 
or to an individual priest, the Rahan who 
gets the kyaung given by its owner ‘has 
control over it.” 

Viniya Lankara Text, page 170— 

‘In another way, ifa donor out of regard and 
respect for a certain individual (priest) 
has built a kyawng and furnished it and 
given it to that individual (priest) as.an 
offering, in what manner or under what 
saying was the gift made ? This kyaung 
Was given as a gift to the Lord: it is in 
this wise the kyaung was given.” 

These texts clearly authorise poggalika ownership 
of the kyaung and recognise the right of the poggalika 
owner to make a gift of the kyaung to another 
Rahan. Both of these propositions are - accepted 
without question in the orders of the Hladwe 
Sayadow and the Thathanabaing. 
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In Shwe Ton v. Tun Lin (10) a question arose as 
to paddy lands possessed by a pdmgyi, which were 
regarded as having been given to him outright as a 
religious gift. The case coming first before a single 
judge of the Chief Court a reference was made toa 
bench. The judges of this bench differed, one of them 
holding that a péngyi couid not hold paddy lands 
as religiouS., property. The reference then went 
before a fuli bench of five judges. Certain questions 


‘were referred to the Thathanabaing and some of 


this answer are of importance in this case. 

He said. that in dealing with such a dispute the 
tribunal should be guided by the five books of the Vinaya 
Text and the. conimentaries, sub-commentaries and _ 
scholia thereon—the Atthakathas, Tikas and Ghandhun- 
dara—and that the Thathanabaing aud his Council did 
not recognise the authority of the Dhammathats. 

In this connection, referring to Ngo Po Thin's. 


case, the full bench said ‘‘ we are at one with Mr. 


MacColl in holding that cases of this nature should 
be decided according to the ecclesiastical law, but we 
think that in basing his decision on the Palidaw 


_ (the five books of the Vinaya Texts) alone he. took 


too narrow a stand-point.” After saying that the 
Dhammathats could not be recognised as an authentic 
guide they said “ At the same time we cannot entirely 
exclude the Dhammathats from consideration and 
where the ecclesiastical law is silent we are of opinion 
that the provisions of the Dhammathats should be 
taken into account if they are not inconsistent with 
the Vinaya and its commentaries, for the Dhammathats 
throw a valuable light on the established custom of 
the country even in regard to ecclesiastical matters, 
at a period still very recent when compared with the 





(10) (1917-18) 9 L.B.R, 220. 
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age of the Vinaya and the early commentaries 
thereon.” 

The Thathanabaing’s sixth answer was as 
follows :— 

“VI. The properties which a Bhikku can lawfully 

own as his poggalika are: — | 
(a) Robes, food, monastery anid medicine 
known as the four requisites ; 

(2) All utensils allowed by the Vinaya ; 

(c) When paddy lands are made over 

to a layman the kappiya karaka) 

and the benefits derived from the 

said lands are handed over to the 

bhikku, he can enjoy them 
according to the vinaya rules. 

The bhikku owns the paddy lands as his cla 
and has full rights of disposal. 

The seventh answer was :— 

‘VII. Bearing in mind the answers to questions 
4, 5, and 6, if a bhikku dies leaving 
paddy lands without disposing of them in 
his life-time, the lands so left become 
Sanghika property.. If in his life-time he 
gave them away in accordance with the 
vinaya to others and the donees accept 
them in accordance with the dinaya rules 
the donees who so accept them are the 
owners thereof.” 

The decision of the Court was “A pdngyi after 
his ordination cannot inherit from his lay relatives. 
On the death of a pdéngyi his lay relatives cannot 
inherit from him land which had been given to him 
ouiright as a religious gift.” 

This decision was strictly limited to an answer 
to the questions referred. Consequently the finding 
_ that a péngyi can hold lands as his poggalita property 
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was not expressed. But it is necessarily implied. 
And if he can so hold paddy lands I think it must 
necessarily be held that he can hold a kjaung as 
poggalika propeity. 

‘This view is further supported by the case of 
U -Zeyanta v. U Naga (11), judgment in which was 
delivered by two of the judges who decided Shwe 
Ton’s case (10), on the same day as the judgment in 
that case: 

In view of these decisions and the other authorities 
quoted I think it must be held that the decision in 
Nga Po Thin’s case was wrong. I hold that a pdngyi 
may own a kyaung as his poggalika property and 
that he can in his life-time validly transfer it by gift. 

Ican find no other ground for holding that U 
Artiya’s gift of the kyang in dispute to the appellant 
was invalid. I would therefore allow this appeal — 
and give judgment for the plaintiff-appellant as prayed 
with costs in both Courts. Advocate’s fee in this 
Court ten gold mohurs. 


LENTAIGNE, J —I concur. 

I am satisfied that, if sections 123 and 129 of the 
Transfer of Property Act, 1882, are read together, 
section 123 must be construed as enumerating the 
fermalities requisite for the making of valid gifts by 
Hindus and Buddhists, provided that the gifts are 
otherwise valid under the personal law applicable to 
the donor. The: authorities cited in Lallu Singh v. 
Gur Narain (i) support the proposition that section 
123, in effect, does away with the necessity of a 
delivery of possession as an extra formality in the 
case of a gift made by a registered deed executed by a 
Hindu donor. That force of the section is clearly 
necessary in the’case of gift of moveable property if 

(11) (1917-18) 9 L.B.R, 258. (i) (1922) 45 All. 115. 
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the registered deed is not to be treated as an 
unnecessary redundant formality; and a similar 
uniform construction should be adopted for the same 
requisite inthe same section in its more extended 
application to gifts of immoveable property. This 
construction should be equally applicable to gifts 
made by Hindu and Buddhist donors. 

As regards the decision in Nga Po Thin vy. U Thi 
Hla (2), I think that the preponderance of the 
authorities is strongly in favour of the finding come 
to by my brother Carron that part of the case and 
that Nga Po Thin’s case was wrongly decided. I 
would hold that the plaintiff-appellant has proved his 


title to recover possession of the kyaung as donee 


under the deed of gift on which his case is based. 

I would, therefore, set aside the decree of the 
lower Court and grant the plaintifi-appellant a decree 
for recovery of possession of the kyaung with costs 
in both Courts. I would fix Advocate’s fee in this 
Court at i10 gold mohurs. 


(2) (1913) U.F.R. (1910-13), Vol. I, page 183. 
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APPELLATE CIVIL. 


Before Sir Sydney Robinson, Kt., Chief Justice, and Mr. Justice May Oung. 


1924 S.S. HAMEED & Co. 
Feb. 13. 2. 
THE UNIVERSAL FIRE INSURANCE 
COMPANY.* 


Fire ie heaps ithe of cancellation of policy with an alternativetechnical 
d:fence based on thé conditions of the. policy—Policy of insuranced 

remaining with the assurers-——Duty of the assured to acquaint themselves 
with the conditions in the poltcy. 

_ Held, that a plea that the policy of fire insurance was not in existence a 

the time of the fire and that there was no contract of insurance at all, coupled 

with an alternative plea that, if there was a contract, then by reason of certain 

conditions precedent to the attaching of the liability, the defendanis would not 

be liable, is not contrary to the law of India. 

Held further, that the plaintiffs having had a protection note issued to 
them by the defendants which set out the fact that the protection nole was 
issued subject to the conditions attached to ihe policy of insurance, it was the 
bounden duty of the plaintiffs to get into their hands the policy from the defen. 
dants and make theins Ives acquainted with the condition is in question. 

In re Coleman’s Depositories, Limited (1907) 2 K.B, 798—followed. 
Hing Nam Hit Kee v. The Batavia Sea and Fire Insurance Co.,6 L.B.R. 


' 123—referred to. 
The facts material for purposes of ‘this report are 
set out in the judgment of the learned Chief Justice 
reported below. 


Paget (with him P. B. Sen)—for the Appellants. 
Das (with him R. M. Sen)—for the Respondents. 


ROBINSON, C.].—There has clearly been a good deal 
of hard swearing in this case on one side or the 
other, or on both. The claim is on an alleged fire 
insurance on a grocery shop at Pegu effected by the 
plaintiffs in Rangoon. 

According to the plaint, the plaintiffs sronosed 
tc the managing agent of the defendant-company to’ 


* Civil First Appeal No. 43 of 1923 against the Decree of this Couri on 
the Original Side in Civil Regular No, 370 of 1922. 
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insure their grocery shop at Pegu against. fire, and 
the second defendant as managing agent accepted 
the proposal, the premium being Rs. 300. It is 
alleged in the plaint that plaintiffs paid Rs. 300, and 
‘defendants gave them an interim protection note, 
No. 5240, “which was to remain in force as policy 
for twelve months from the 7th July 1921 to the 
7th July 1922.” The fire took place on the 26th 
February 1922. It is alleged that, on receiving 
information of the fire, plaintiffs made a personal 
report to the second defendant who promised to 
write to his Head Office to pay the amount of the 
insurance. Plaintiffs made frequent demands there- 


after, but were put offjfrom time to time by the 


second defendant. They claim the full amount of the 
policy, Rs. 15,000. 

_ Defendants admit the proposal to insure, and 
its acceptance. They state that on the 7th July a 
protection note was issued, plaintiffs undertaking to 
pay the premium ina day or two. As the premium 
‘was never paid, they allege that by a letter dated the 
4th August 1921, they cancelled the protection note. 
‘They admit that plaintiffs made a verbal report of 
the fire, but alleged that they were at once informed 
that the protection note had been cancelled long 
before. 

The defence is that there was no policy of 
insurance in force at the time of the fire, and further 
that, as no claim containing the details of the loss 
had been submitted in writing within fifteen days of the 
fire, they were absolved from all liability. There is 
a clause in the conditions of the Company’s policy 
forms requiring such a statement of the loss, and 
setting out that no claim under the policy shall be 
payable unless the terms of this condition have been 
complied with. 
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It is thus clear that the parties are in direct con-. 
flict as regards the original proposal, and from that. 
point onwards in almost every detail of fact in the. 
case. 

According to the evidence of the plaintiffs” 
principal clerk. V. Subbaya, their case was that there: 
were negotiations prior to the 7th July when _ the- 
protection note was issued, because they rely on an. 
entry (Exhibit D2) in their account books, showing: 
an expenditure of Rs, 25, for a visit to Pegu. Subbaya. 
alleges that the second defendant and hisclerk came 
and told him that they must be paid their expenses to. 
go to Pegu to inspect the property before they would 
insure it. According to the defedants, it was the 
plaintiffs who came to the defendants’ place of busi-- 
ness and there made a proposal which the defendants 


- immediately accepted as they showed that they had 


previously insured their shop in another company.. 
Defendant 2 alleges that, on a promise: to pay the 
premium in a day or two, le at once issued the 
protection note in his office. According to Subbaya,. 


the second defendant, accompanied by another man, 


came to plaintiffs’ premises, and the second defendant 


- told im that he was to pay the premium to the man 


withhim. This man is described by the witness as. 
a Bengali gentleman. He says that the next day 
this man came to his office and he paid him the. 
premium, and that the man then gave him the- 
protection order, Exhibit A, and signed his name 
across two half-anna stamps affixed to the back of 
the document. 

The signature on the back of Exhibit A is. 
M. Khoreshee, not a Bengali name. Now the entry 
of the Rs. 25, expenses to Pegu does not indicate- 
that it was expenses paid to the defendants, and_ it 
may quite well have been expenses for a visit of 
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inspection by one of the partners of the plaintiff- 
firm to their Pegu shop. It seems probable to me 
that this entry was seized on as an afterthought, and 
that it was paid to the defendants is false. Had 
there been negotiations, had there been a demand for 
expenses to go to Pegu to inspect the premises, and 
had this amount been paid, we should have had the 
fact stated at once, and the entry in the accounts 
would have indicated the purpose for which it was 
paid and to whom it was paid. That il was an 
afterthought would seer to be indicated by the fact 
that the entry was put in only at the very end of 
Subbaya’s evidence and during his re-examination. 

On the other hand, the version of the defendants 
appears to me to be far more probable and to be in 
accordance with their usual practice. There are 
many instances in the books of protection orders 
being cancelled for. non-payment of premium. It is 
in evidence that protection orders are frequently 
issued before any premium was paid, and I see no 
reasonto doubt the allegation of the second defend- 
ant that it was issued, as he alleges, on the 7th 
July. 

The story as to the second defendant being 
accompanied by a Bengali gentleman and his telling 
the plaintiffs to pay the premium to this Bengali 
gentleman appearsto me to be certainly untrue, as is 
the story that the premium was paid without 
any receipt bzingreceived or demanded. The plaintiffs 
have had dealings with Insurance Companies for 
several years before this, and Subbaya has also had 
personal dealings with such companies. They must 
be aware that regular forins of receipt are issued 
when premia are paid. The defendants habitually 
issue such receipts and produce a book of forms 
howing that they do so. It is hard to believe that 
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a firm, which keeps such accounts as the plaintiffs 
do, would pay a sum of Rs. 300, without any receipt. 
to show that payment had been made. 

A witness, Labay, is produced to corroborate 
Subbaya as regards the payment to this Bengali 
gentleman. He happened to be in plaintiffs’ shop 
to pay a bill; hé was asked to wait, and says he 
saw Rs. 300, counted out in his presence and paid 
toa Bengali Baboo. He mentions that three of the 
partners were present ; yet none of them come forward 
to give evidence. I cannot believe for a moment 
that, if this man had been a Bengali gentleman, 
Subbaya would not have noticed that the name is 
signed at the back of the protection note was not a 
Bengali nime. The witness, Labay, is a casual 
witness as, indeed, all the other witnesses for the 
plaintiffs are, and in my opinion plaintiffs have not 
merely failed to prove that Rs. 300 was paid in this 
manner but that the whole story they put up is 
untrue. 

The next question is whether the protection note 
was cancelled by the defendants as aileged by them 
by the letter of the 4th August. 

The onus of proving this is clearly on the defend- 
ants. When the premium was not paid as promised 
they would, no doubt, in the ordinary course of 
business, have canceled the protection note, and 
their action therefore is probable and in accordance 
with what would be the ordinary course of business. 

The letter appears“in a press-copy book and its 
proper place. There is no reason to suppose from 
the appearance of the book that a page has been 
inserted, and if the letter was not issued, the only 
explanation of the press letter book would be that — 
they had completely recopied the original press 
letter book for the purpose of inserting this letter, 
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which was really never sent, in its proper place. I 
can sée no reason to assume anything of the 
kind. 

It has been urged that a letter like this, cancelling 
a protection note, would certainly have been sent 
by registered post, and we are referred to several 
similar letters, dated the 14th July, which were sent by 


registered post. On examining these letters, I find 


that they were for persons residing 2t Kemmendines 
Pazundaung and Taikkyi. 

These-might well be sent by post as the addressees 
lived at a considerable distance from defendant's 
office, and one of them outside Rangocn altogether. 
On the other hand, I find several other similar letters 
which are addressed to persons living in Rangoon, 
but which are not sent by registered post. There 
is one sent on the 25th August to Chinniah Chetty, 
Esq. That-letter appears from the peon-book to 
have been sent by hand. Defendants produced their 
peon-book showing this letter to have been delivered 
on the 5th August, and the acknowledgment column 
contains an eniry “S.S.H. & Co.,” and underneath 
initials. As these initials now exist, they are “S.V.,’’ 
but it is obvious that they were originally something 
else and that the the letter ‘““V” has been written over 
the second letter of the initials. The first downward 
stroke of the ‘V” is made with considerable pressure 
and in: placed exactly over the letter that was 
originally there. After .carefully examining the 
original letter with a magnifying glass, I have personally 
little doubt that the initials wére, as first written, 
“S.P.” with a flourish forming a circle around them. 
This peon-book, no doubt, remained in the possession 
of the defendants. There was no affidavit of 
documents called for, and no inspection of documents 
made ; but unfortunately there is on the record no 


149 


1924 


S.S. 
HAMEED & 
Co. 

Uv. 

THE 
UNIVERSAL. 
FIRE 
INSURANCE 
COMPANY, 


ROBINSON 
C.J. 


150 


1924 
s.S. 
HAMEED & 
Co. 

v. 
THE 
UNIVERSAL 
FIRE 
‘INSURANCE 
COMPANY. 


ROBINSON, 
Cl. 


INDIAN LAW REPORTS. [ Vou. II 


examination of any person as to when the alteration 
was first noticed. 

Lahiri, the personal clerk of the second defendant, 
states that he typed the letter and press-copied it ; 
that he despatched it; that he wrote the entry in 
the peon-book ; and that he gave it to the peon to 
deliver. He says the peon reported to him that the 
letter had been delivered, and showed him the 
signature in the peon-book. Cross-examination pro- 


ceeded, but he was not asked if the signature was 


then in the condition that it isin now. The whole of 
his cross-examination on this point reads—“ I did not 
know the signature of the plaintiffs. But I saw 
“$.S.H. & Co.’ with an initial under it in the peon- 
book and so thought it was signed by the plaintiffs.” 

It is clearly not to the defendants’ advantage to 
make a palpable alteration in the signature acknowl- 


‘edging the receipt of this important letter. After 


the’ book had been made an exhibit, it may 
easily have been inspected from time to time by the 
plaintiffs and Subbaya; but it is impossible to say 
by whom the alteration was made. It was important 
for plaintiffs to destroy evidence of the proof of the 
receipt of this letter of cancellation, and that is all 
that can be said on the matter. 

Tf I am right in thinking that the initials originally 
read ‘“‘S.P.” it is important to remember that the 
son of one of the partners, who "is also a_ partner, 
bears the name of S. P. Mohamed Hussein and, 
according to the plaintiffs’ evidence, he was one of 
the three partners who were present in Rangoon, 
attending the business in July. 

It is alleged that none of the partners were in 
Rangoon in August; but I cannot believe that. It 
is incredible that all the four partners should have 
been away from Rangoon at the same time, especially 
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‘when, from the evidence of Subbaya, no single clerk 
was allowed to handle money or even to recive a letter. 

On behalf of the defendants we have evidence 
showing that the whole of their conduct was in strict 
accord with the ordinary course of business. I have 
held that the premium was never paid. Such a 
letter wouid therefore ordinarily be written. There is 
the sworn testimony cf Lahiri ‘that he typed this 
letter and took a press copy of it ; that he entered it 
in ‘the: peon-book and gave it to the peon; that” he 
‘received a report from the peon that the letter had 
been delivered and that he saw the initials acknowl- 
edging receipt in the book. 


The peon has given evidence, and he states that’ 


he delivered the letter at the plaintiffs’ place of 
‘business. He identifies Subbaya as the man to whom 
she gave the letter and who signed for it. “a 

It is clear from the cross-examination of Subbaya 
that the defendants did not know to whom the letter 
had been delivered, and’ the peon was asked to 
‘point out the man to whom he delivered it if he 


-could, and he pointed out Subbaya. Whether the 


peon really remembers to whom he delivered the 
‘letter and who signed for it is a matter of doubt 
- But, having regard to the circumstances, the ordinary 
‘course of business, the evidence that has been 
produced and the conduct of the parties in the case, 
I see no reason to differ from the learned trial 
Judge that the defendants have proved sufficiently to 
transfer the onus and that the plaintiffs have failed 
:to rebut the evidence on this point. I would, there- 
fore, held that it has been proved that the protection 
note was duly cancelled, and that is sufficient for 
‘the decision of this appeal. 
A further point was taken, based on clause 10 of 
the conditions of the policy. 
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It is urged on the. strength of certain passages in 
well-known commentaries on fire insurance law that 
the defendants, having taken- the position that the 
policy had been cancellec, have either waived or are 
estopped from raising technical defences based on 
the conditions of the policy. The authorities for this. 
proposition cited in these commentaries are American 
authorities and it is strange that there is no English 
authority, apparently taking the same view ; at least 
we have been referred to none. A plea that the 
policy was not in existence at the time of the fire 
and that there was no contract of insurance at all,. 
coupled with a plea that, if there was, then by reason. 
of certain conditions precedent to the attaching ‘of 
any liability the defendants would not be liable, is. 
not contrary to the law of India. 

Plaintiffs’ case is that, when making an oral claim 
and reporting the loss to the defendants, they were 
told that defendants were referring the matter to 
their Head Office. If that be the true fact, it is. 
clear that no question of waiver would arise. 

It is further urged that, as the defendants knew: 
that no policy had been issued, it was their bounden 
duty to bring to the notice cf the plaintifis the 
action that was required of them, for plaintiffs would. 
have been in complete inyorance of the terms of the. 
policy. Plaintifls knew that they were entitled to a 
policy ; they never demanded the issue of a 
policy ; and .they never took any steps to make 
themselves aware of what the conditions of the. 
policy were although the protection note, which they 
had, sets out that it was issued subject to the condi-. 
tions attached to the policy. 

I should hesitate to hoid in this case that there 
was any waiver of this term, and reference may be 
made to In re Coleman's Defositories, Litmited,. 
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(1), Fletcher Moulton, L.J., said—‘‘ Moreover, I 1924 
see nothing to prevent an adequate performance of _ sis. 
the conditions precedent at the date when, so far as #@¢3? © 
the Court is aware, the policy might have been 7. 
obtained by the employer if he had chosen to ask Universat 
for it ;’ and later he said—‘‘The doctrine that there ae 
is some duty on the part of the assurers to get the CMPANY: 
policy into the physical possession of the assured, min a 
and that the rights of the parties under the policy 
depend on the date at which this is effected, is to 
me so bewildering, and so fereign to any principles 
of law applicable to written contracts, and so unlike 
anything to be found in previous decisions as to the 
liabilities of parties under contracts such as these, 
that I am unable to follow it.” 

That this was a condition precedent I have held 
in Hing Nam Hip Kee v. The Batavia Sea and Fire 
Insurance Co. (2), in which I referred to the case 
of Roper v. Lendon (28 L.J.R. Q.B. 260). 

If there was no waiver, failure to comply with 
this condition is fatal to the plaintiffs’ claim; but 
it is not necessary for me to decide that definitely 
in the present instance. 

I would confirm the decree of the Court below 
and dismiss this appeal with costs throughout. 


May Own, J.—I concur. 


(1) (1907) 2 K.B. 798, (2) (1910-11) 6 L.B.R. 123, 
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ORIGINAL CIVIL. 


Before Mr, Justice Rutledge, 


IN THE MATTER OF L. W. NASSE, 
INSOLVENT.* 


Presidency Towns Insolvency Act (III of 1909), section 52, clause 2 (c)—~Goods, 
in the possession, order or disposition of the insolvent in his trade or 
tusiness~—Constrution of the words “ in his trade or business." 

Held, that the words “ goods in the possession, order or disposition of the 
insolvent in his trade or business ” in section 52 of the Presidency TownS 
Insolvency Act, should not be used in their narrow sense but should be taken 
to mean goods in the insolvent’s possession, order or disposition for the purposes 
of, or purposes connected with his trade or business, that is to sav goods not 
merely visibly employed in his trade or business, but acquired for the purpose® 
of the business and used for those purposes, _ 


The Colonial Bank v. Whinney, 30 Ch.D. 261; Sharman vy, Mason, L.R+ 
(1899) 2 Q.B.D. 679—followed. 


N.N. Sen—for the Appellant. 
A, B. Banerji—for Po Yin Gyi, Creditor No. 23 


RuTLEDGE, J.—This is an appeal by one Raja 
Babu from an order of the Official Assignee dated 
the 16th of October, 1923, in which he held, under 


section 52, clause 2 (c), of the Presidency Towns 
Insolvency Act, that the motor-car in question 


belonged to the insolvent’s estate. He allowed him 
to rank as an unsecured creditor to the extent of 
Rs. 5,000 less Rs. 500, paid. 

’ The appellant’s case is that he bought the car in 
question. from the insolvent for Rs. 5,000, and 
produced a receipt for Rs. 5,500 and that he bought 
it under an agreement (Exhibit B1 of the Official 
Assignee’s File), on the 19th February, 1923. Under 
this agreement, the insolvent had the right of re-pur- 
chase at any time before the 18th of March, 1923, 
and by Exhibit ©, the time for re-purchase was 
extended to the 18th of April, 1923. Admittedly the 
Ss ea ae Insolvency Case No, 70 of 1923. 
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car remained in the possession of the insolvent at 
all times. The insolvent transferred the registration of 
the car in the Register of the Commissioner of Police 
to the name of Raja Babu on the 9th of March, 
1923, and he also gave the Insurance Policy, which 
was not transferred to Raja Babu’s name. 

Two questions for consideration arise under section 
52 of the Presidency Towns Insolvency Act. The 
first is whether the car was in the “possession, order 
or disposition of the insolvent by the consent and 
permission of the true owner”? And the second is: 
Was it in the ‘insolvent’s “ possession, order or 
disposition in his trade or business”? 

The first question is not seriously contested. by 
the purchaser. It is perfectly clear that he left the car 
in the insolvent’s possessicr +*od consequently there 
was nothing to prevent the insolvent from dealing 
with itas he chose. Mr. Banerjee contends that, as 
a matter of fact, he has dealt with it; that the 
insolvent pledged the car to his client, Po Yin Gyi» 
and that he would not have been able to commit 
this fraud upon his client if Raja Babu had taken 
possession of the car on his purchase. 

The other question is one of some difficulty. If 
the words “in his trade or business” are construed 
in a narrow sense, it could hardly be said that the 
motor-car was in the possession of a brick contractor 
in his trade or business. 

Various decisions can be cited to show that the 
word “business” is a wider one than the word 
“trade,” and perhaps in the case of a brick contractor, 
which admittedly the insolvent was, it is a more 
suitable word. The words of the English Bankruptcy 
Act are the same as those of the Act before me, and, 
consequently, the English decisions are relevant in 
dealing with this question. _ 
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In the well known case of the Colonial Bank vy. 


‘Whinney (1), two of the Lords Justices were evidently 


of opinion that the words cannot be used in their 
narrow sense. At page 274, Lord Justice Cotton 
says : “But in my opinion the words go further than 
that... I think the true construction is that the goods 
must be in his order or disposition for the purposes 
of, or purposes connected with, his trade or business.” 
And at page 281, Lord Justice Lindley says : “‘ If then, 
‘in his trade or business’ means, as I 
think it does, not merely visibly employed in his 
trade or business, but acquired for the purposes of 
the business and used for those purposes, than 
these shares were in Mr. Blakeway’s trade or business.” 

It is true that this case was reversed on other 


‘points by the House of Lords in Law Reports 


XI, Appeal Cases, page 426; but the reasons for 
the reversal were in no way connected with:-the 
construction to. be put upon the words ‘in his 
trade or business.’ And I would note that in the 
subsequent case of Sharman v. Mason (2), the. words 
I have quoted from the judgments of the Lords Justices 
in the Colonial Bank case..were treated as good 
law. In this case also I would refer to observations of 
Ridley, L.J., at page 684 :—“ During the argument 
several instances were put by the appellant of things 
used similarly to the stands which would not, as it 
was contended, be considered to be connected with 
the bankrupt’s trade or business. Such were a 
brougham to convey goods or stands of little value 
in a wig shop. ‘But it appears to me. that’ in each 
instance the things in question would be connected 
with the trade or business, and, therefore, within the 
order and disposition section, if the bankrupt was in 
possession of them ‘in such circumstances that, a 


(1) (1885) L.R, 30 Ch. D.261. (2) L.R. (1899) 2 Q.B.D, 679, _ 
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reputed owner, he could have sold them, or other- 
wise obtained credit upen them, in the course of 
his trade or business’.’ . 

In the present case, the appellant, in his cross 
examination, admits the following : “I knew Mr. Nasse 
to be the P.W.D. contractor. His contract was to 
supply, bricks to the P.W.D. from the Kokine brick- 
fields and for that purpose the insolvent had to use 
bis car every day and in fact he was using this 
_ every day.” 

In a: country like the present, where distances 
are considerable and the facilities for travel by rail, 
tram and motor bus are not at all similar to, or 
as advanced as in, certain Western cities for certain 
types of business the motor-car has become not merely 
a pleasant means of conveyance but practically a 
necessity. : 
_ The appellant admits, in the passage I have quoted 
. above, that in connection with the fulfilment of his 
contract, the insolvent was using this car. If, 
then, the construction to be put upon these words 
in the English authorities is correct—and I am of 
opinion that it is—I am bound to hold that he used 
this car in connection with his “trade or business,” 
and consequently it comes within the operation of 
section 52 of the Presidency Towns Insolvency Act, 

I accordingly confirm the Official Assignee’s 
decision. 
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APPELLATE CIVIL. 
Before Sir Sydney Robinson, Kt., Chief Justice, and Mr, Justice May Oung. 


KWA HAI 
Dd. 


THE NORTHERN ASSURANCE Co., Ltp.* 


Insurance—Principal and agent — Autkorit y of an agent employed to introduce 
business to the insurers—Receipt by the principal of the premium paid 
throughthe agent—Necessity to settle the premium. 


Held, that anagent employed merely to introduce business to insurers had 
no atithority by accepting the proposal form for insurance and the premium, to 


bind the insurers and that the granting to him by the insurers of a bundle of 
proposal forms did not in any way imply the grant of any particular authorily 
to him, 


Held further, that the acceptance of the premium by thei insurers did not of 

itself show that they have accepted the offer. 

Held further, that one essential condition for due acceptance of the offer to 
insure is that the premium payable should have been settled and agreed upon 
between the parties. , 

Held also, that in the absence of proof of special authority to the agent 
acceptance by him of a wrong premium didnot bind the insurers, 

Christie v. North British Insurance Company, (1825) 3 Shaw (Ct. of Sess.) 
519 ; Linford v. The Frovincial Horse and Cats Insurance Company, (1905)» 
55 English Reports 647—followed. 


Chari—for the Appeliant. 
Paget—for the Respondents. 


Roptnson, C.J., AND May Otne, J.—The Northern 
Assurance Company, Limited (incorporated in Great 
Britain), had as their Burma. Agents Messrs. V. 
Zollikofer & Co. of Rangoon. The latter, whom we 
will refer to later on in this judgment as the Agenis, 
employed one of their clerks, Maung So Hlaing, who 
has no experience whatever of insurance business, to 
go out and canvass for proposals. They gave him a 
bundle of proposal forms and a book of ordinary 
receipt forms, as their method of business was only 





* Civil First Appeal No.65 of 1923 from the District Court of Pegu in 
Civil Suit No. 19 of 1922. 
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to consider proposals covered by premia. They also 
gave him a visiting card containing the name of the 


Assurance Company, and underneath ‘Agency, V. 


Zollikofer & Co.’ with the Rangoon address, and in 
the corner ‘‘ Represented by Maung So Hlaing.” 

On the 19th January 1922 So Hlaing went to 
Daiku, and there he got six proposals. The plain- 
tiff’s proposal was filled up by him, but, as it appears, 
incorrectly. He gave plaintiff a receipt for Rs. 200, 
the sum that he received asthe premium. He had 
been given a book containing the ordinary rates 
charged to study and he specified to the proposers the 
premium they will have to pay based on his recollection 
of the rates specified in this book. After the words 
“ dwelling-house” in the proposal form, Exhibit 1, the 
agents have added “ with retail shop (hazardous), ” 
and, after the description of the materials of the 
building, they have added “surrounded by houses of 
same risk.” : ae 

On his return So Hlaing gave them the proposal, 
and they questioned him with reference to it, and 
learning that the plaintiff carried on a shop in this 
building and sold such things as kerosene oil, they 
made this addition to the proposal. The result was 
that-the rate of premium that had to be charged for 
this insurance was double that specified by So Hiaing, 

So Hlaing was sent back to Daiku, and told to 
inform the plaintiff of this which amounts to a 
counter offer by the Agents to the plaintiff, which 
offer had to be accepted by the plaintiff before there 
could be any binding contract between them. 

So Hlaing did return to Daiku, ana was there on 
the 24th or 25th January. We see no reason to 
doubt the evidence that he went to the plaintiff’s 
house and saw one of his sons, a young man of 22. 
He was told that plaintiff was seriously ill and that 
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he could not see him. But he informed the son of 
the facts, and was told that the son could not decide 
such an important matter, and he apparently left, 
telling him to communicate with him when they had 
considered whether they would accept the increased 
premium. i 

Nothing was heard from the plaintiff, and on the 
27th January his house was burnt down. The fire 
originated in another house further off, and spread 
to plaintiff's house. There is no question of liability 


-had there been a completed contract of insurance, 


The lower Court has dismissed plaintiff’s suit 
and it is now. urged on appeal that So Hlaing was 
held out by the Agents as having authority provi- 
sionally to accept the proposal, and that the result 
of that fact, conpled with the acceptance of the 
money as premium or part thereof, is that the 
Agents must be taken to have promised that the 
proposer should be deemed to be insured until such 
time as they reject his proposal or issue a policy. 
In short the argument is that the position is the 
same as if the Agents had issued an interim protec- 
tion note. ; 

It is further argued that So Hlaing informed the 
proposer that, having paid the premium demanded, 
his property would be insured as from that date. 

The first point for consideration is what was the 
authority of So Hlaing. 

The authority of any particular agent varies accord- 
ing to circumstances. An agent employed merely to 
introduce business to the insurers is not inany real 
sense of the word their agent. His business is 
merely to obtain proposals and transmit them to the 
insurers. That is the whole extent of his authority. 
He can neither accept any proposal nor. issue a 
cover note, and, in so far as he filled up the 
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proposal form for the proposer, he is to be regarded 
as the agent of the proposer, and-not the agent of 
the agents. The granting to him of a bundle of 
proposal forms does not in any way imply the grant 
of any particular authority to him. The grant of a 
book of receipt forms, not specially worded, does not 
give rise to any implied authority. He signed the 
receipt that was given to the plaintiff in his own 
name, under which he wrote “V. Zollikofer & Co.” 
He was receiving this money to take it on behalf 
of the proposer and pay it to V. Zollikoffer & Co., 
who had sent him out, and the addition cf the 
agent’s name underneath his own gives rise to no 
implied authority, nor does the visiting card which 
is only to indicate that he may be trusted to submit 


the proposals and any money deposited to the 


Agents. ; 

The question is whether the proposal has been 
to any degree accepted by the Agents. Acceptance 
by them may be shown in various ways. The 
acceptance of the premium. does not of i/self show 
that they have accepted the offer. There must be 
circumstances, besides the mere acceptance of the 
premium, pointing to such an acceptance. What 
facts will constitute an acceptance on the part of the 
insurers will depend upon the circumstances of a 
particular case. It is however, essential that the 
premium should have been fixed, as, until it is fixed, 
it is impossible to hold that there isa completed 
contract. 

In Christie v. North British Insurance Company 

(a Scotch case) (1), it was said—“ It is impossible 
to assent to the doctrine that without a delivered 
policy there is no insurance. .If the premium in 


this case had been agreed on, the’ insurance 


_(1) (1825) 3 Shaw (Ct of Sess.) 519. 
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would have been effected, although no policy was 
delivered ; but the premises here cannot be held 
to have been insured, the premium never having 
been determined on, and never having been fixed by 
the Phoenix Office.” 

Now the facts of this particular case show that, 
owing to the statement by the proposer in the 
proposal, the wrong premium was presumed and 
that the company cannot be held to be bound by 
a completed contract since they must be taken to 


. have said—‘ We cannot accept this proposal on a 


premium of Rs. 200, but we are prepared to insure 
your house if you will agree to pay a premium 
of Rs. 400. In other words, the matter was still 
in the stage of negotiation. The deposit of Rs. 200 


cannot compel the Agents to a contract, nor can 


the action of an agent, occupying no higher posi- 
tion than So Hlaing occupied, make them liable to 
the plaintiff. ’ 

In Lividford v. The Provincial Horse and Cattle 
Insurance Company (2), an ordinary local agent 
received the plaintiff's proposal." He retained the 
annual premium, misapplied the money, and never 
forwarded the proposal to the company. It was 
held “in the absence of proof of special authority to 
the agent, that the company were not bound to grant 
to policy.” 

There is no proof of any special authority to So 
Hlaing in this case, and the acceptance of the so- 
called premium by him cannot. bind the Company. 
Had the plaintiff accepted the agent’s offer, they 
would, no doubt, have given him an interim protec- 
tion note until the policy was prepared. But there 
is nothing in thiscase to show that, in the 
absence of this special contract for interim protec- 

(2) (1905) 55 English Report 647. 
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lion, there was any contract at all between the parties 1924 » 
on which plaintiff could recover damages. So Kwat Har 
Hlaing’s statement to the plaintiff that if he paid THE 

Rs. 200 his property would be insured as from that ACrrares 
date was made absolutely without authority. Co., LTD, 


The sole question therefore in this case is Roxinson, 





whether there was any completed contract to insure 
or to insure for a limited period. We are unable 
“to find any ground for holding that there was. 
The decree of the Court below will be confirmed, 

and appeal dismissed with costs throughout. 

ORIGINAL CIVIL. 

Before Mr. Justice Beasley. 

ELLEN MA NOO “ae 

, Feb, 22, 


; v. 
WILLIAM PO THIT.* 


Judicial separation and permanent alimony, decree for—Effect of subsequent 
3 cohabitation, 


Held, that a decree for judicial separation and for perinanent alimony 
granted to a wife is annulled by subsequent cohabitation of ihe parties and 
dees not revive on subseqnent separation. 


Haddon v. Haddon, (1887) 18 Q.B.E. 778—followed. 
Rattigan’s Law of Divorce in India—referred to, 


Having obtained against her husband, the respond- 
ent in Civil Regular No. 178 of 1903,.a decree 
for judicial separation and permanent alimony, the 
petitioner sought in these execution proceedings to 
execute the decree for alimony. The somewhat 
strange circumstances out-of. which these proceed- 
ings arose, appear for purposes of this report. very 
clearly in order of the Court reported below. 


Leach—for the Petitioner. 
Cowasjee—for the Respondent. . 





* Civil Execution No, 348 of 1923. 


164 


1924 . 


ELLEN - Mas 
Noo - 


Uv. 
WILLIAM Po 
THIT, 


INDIAN LAW REPORTS. [VoL II 


BEASLEY, J.—The point in this case is a very short 
one. It is whether the petitioner can proceed to 
execution of the decree she obtained against the 
respondent in Civil Regular No. 178 of 1903. That 
was a decree granting the petitioner a judicial separa- 
tion and permanent alimony. The facts are some- 


‘what peculiar and unusual and in my view can be 


stated shortly. They are as follows :— 

In 1903 the petitioner who is the wife of Maung 
Po Thit, Barrister-at-Law, of Rangoon, obtained a 
decree for judicial separation from her husband, the 
respondent in this case, with permanent alimony. 
The petitioner lived apart from the respondent under 
this decree until about the ist February 1907—the 
exact date is not material—-but it would appear to be 
about that date when they again lived together. The 
petitioner and the respondent cohabited together as 
husband and wife up to the 25th of October 1921, 
when, according to the allegations of the petitioner, 
owing to the cruelty of the respondent, she left him 
and it is in respect of the maintenance from that 
date until the present day that the petitioner desires — 
to execute the decree granted to her in 1903. The 
petitioner further alleges that at the time of the 
resumption of cohabitation the respondent entered 
into a written agreement that if he misbehaved against 
the petitioner in future he would continue to pay 
Rs. 50 monthly maintenance as usual . te 
I do not hdwever attach any importance to this 
document. The short point is whether the petitioner 
having resumed cohabitation with the respondent the 
judicial separation is thereby ipso facto annulled. In 
support of this statement I have been referred to a 
note in Rattigan’s Law of Divorce (India)—a note to 
section 26 of the Indian Divorce Act. It is to the 
effect that, if, after a decree of judicial separation, 
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the husband and wife resume cohabitation, the decree 
is ipso facto annulled. The authority given for the 
statement is Thicknesse’s Husband and Wife, page 
175, a text-book which is apparently unobtainable 
here. 


in India upon this question but there is an English 
decision directly in point and that is Haddon v. 
Haddon (1). ‘hat was an appeal upon a case stated 
from the Justices of the County of Leicester to the 
Queen’s Bench Division. In that case the wife had 
obtained an order for judicial separation and an order 
for maintenance from her husband, in September 
1882. In November 1882, the husband and wife 
resumed ‘cohabitiation and continued such cohabit 
ation until November 1883, when the wife left the 
husband and did not again live with him. In 1884, 
the wife sought to recover from the husband £ 15 
which was then alleged to be due under ‘ the 
aforesaid order of the Justices of September 30, 1882, 
and the Justices who heard the case.ordered the 
husband to pay the amount claimed and he continued 
to make the weekly payments under the order until 
some time in the year 1886, when he ceased to 
make this weekly payment. In November of that 
year, the wife again sought to recover before the 
Justices 48, being the arrears for eight weeks 
alleged to be due under the order of September 30, 
1882, and the Justices granted a distress warrant on 
the goods of the husband to levy the sum of 4 8 
and costs. The question referred to the opinion of 
the Queen’s Bench Division was whether the order 
for the judicial separation of September 30, 1882, 


and payment of the weekly sums under that order. 


could be enforced against the appellant, or whether 
(1) (1887) 18 Q.B.D. 778. 
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that order had been annulled by reason of the 
subsequent cohabitation of the appellant and the 
respondent, It was held that the order was annulled 
by reason of the subsequent resumption of cohabit- 
ation and that therefore the wife could not enforce 
payment of the weekly sums alleged to have become 
due under it after she again left her husband. 


The law on the subject is fully dealt with in the 


judgment of Hawkins, J. On page 781, in the 
course of his judgment, he says:—“It is impos- 
sible to suppose that the legislature, in giving 
magistrates power to release a wife from the 
obligation of cohabitation by reason of imminent 
danger from her husband’s violence, intended to- 
confer upon them jurisdiction to make an order 
which should give a wife liberty to live apart from 
and resume cohabitation with her husband when 
and as often as she should think fit;-and compel 
her husband to maintain her at all times and when 
it pleased her to separate from him even though her 
safety no longer required a separation.” And, further, 
on the same page he says :—‘“‘Ifafter resumption of 
cohabitation, fresh assults of an aggravated character 
are made by the husband, so as again to imperil 
her safety, the wife must apply for a new order, 
and cannot again avail herself of that which by 
her own act in returning to cohabitation she has 
exhausted.” 

It is true that this was an appeal against the 
decision of the Justices and not against an order 
of the Divorce Court, but it is quite clear frem 
the judgment of A. L. Smith, J., in the same case 
that it is beyond question that the law as admin- 
istered in the Divorce Court is that upon resumption 


‘of cohabitation a decree theretofore made of judicial 


separation on the ground of cruelty comes to an . 
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end. The judgment of A. L. Smith, J., is very 
short and very much to the point. Itisas follows :— 
“T agree in the judgment just delivered of my 
brother Hawkins. I have had the advantage of 
reading it, and I only wish to add this. The order 
made by the Justices is to have the force and effect 
in all respects of a decree of judicial separation on 
the ground of cruelty; such is the enactment in 
section 4 of 41 and 42 Vict., c. 19. It is beyond 
question, the law, as administered in the Divorce 
Court (as I have ascertained), that upon resumption 
of cohabitation a decree theretofore made of judiciaj 
separation on the ground of cruelty comes to an end. 
This, if inquired into, is beyond doubt. The reason 
is that the resumption of cohabitation puts-an end to 
the ‘cause for which the judicial separation was 
granted ; and after such resumption of cohabitation 
if proceedings are to be taken at all, they must be 
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taken by a fresh suit. In my judgment the decision 


of the Justices was erroneous.” 

In the absence of any Indian authority to the 
contrary I feel that I cannot do better than follow the 
established practice of the Divorce Court in England 
and to hold that the resumption of cohabitaticn in 
this case annulled the decree obtained in 1903. In 
my view, the written agreement alleged cannot affect 
the matter in the slightest degree. The petitioner 
has returned to her hushand ; the permanent alimony 
granted to her by the decree for judicial separation 
was merely consequential; she chose to ‘resume 
‘ cohabitation, and, in my view, there cannot be any 
such thing as a conditional resumption of cohabit- 
ation. Either the wife accepts her decree for judicial 
separation and lives apart from her husband under 
it or she does not accept it. There cannot be in 
my view any intermediate stage between acceptance 
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of the judicial separation and its non-acceptance. 
Under these circumstances it follows that the decree 
obtained in 1903 for judicial separation and per- 
manent alimony cannot be executed as it was 
annulled when the petitioner resumed cohabitation 
with the respondent. If the petitioner desires to 
obtain an order for maintenance or alimony from the 
respondent she must start fresh proceedings founded 
on her allegations of cruelty. The application is 
accordingly dismissed with costs. 


APPELLATE CIVIL, 


Before Mr. Justice Lentaigne, and Mr. Justice Carr. 


Vv. T. ARUNACHELLAM CHETTY 


v. 
MAUNG SAN NGWE.* 


Practice—Second apbeal—Legal representative, in execution proceedings. of 
judgment-debtor claiming attached property as his own—Civil Proce~ 
dure Code \V of 1908), section 47, Order 21, rules 58 et seq.-- Necessity 
for the Courts to cxercise care and attention in enquirics uuder section 47,. 
Code of Civil Procedure—Buddhist Law—Orasa’s share left unclaimed till 
thedeath of the surviving parent—Claim after surviving parent’s death 
for orasa’s share. i 

Where a person who is a party to execution proceedings as the legal repre-. 
sentative of a deceased judgment-debtor, takes objection to the attachment of 
certain property as being his own property and not that of the deceased judg- 
ment-debtor, /reld, that this isa question arising between the parties to the suit 
within the meaning of section 47 of the Civil Procedure Code and that therefore- 


a second appeal lies. . ; ; 
Eeld also, that in inquiries under section 47 of the Civil Procedure Code,, 


’ especially those involving the determination of the rights of parties, wheré the, 


legal representatives of the deceased judgment-debtor have been brought in 
the Courls should exercise due care and attention in the taking of evidence 
and in the procedure adopted. : 

Held further, that the death of the Surviving parent within 12 years from 
the death of the other parent? does not deprive the orasa of his right to the 
quarter share; and that notwithstanding such death, he could stil] claim, within 
the period of limitation, his vested quarter share. 


* Civil Miscellaneous Appeal No, 272 of 1922 .against the Order of the 
District Court of Prome in Civil Execution Case No. 10 of 1922. 
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Ma Min Tha v. Ma Naw, 2 U.B.R, (1812-96) 581 ; Ma Sein Ton v. Ma Son, 
(1915) 8L.B.R. 501 ; Mi Saw Myin v. Mi Saw Thin, 2.U.B.R. eisai 25 3 
Shwe Pov. Maung Baie (1914) 8 L.B.R. 115—referred fo. 


Ajo Koer v. Gorak Nath, (1914) 19 C\W.N. 517 ; arundadhi v. Natesha 
(1882) 5 Mad. 458 ; Dulla v. Shib Lal, (1916) 39 All. 47 ; Gokulsingh v, 
Kisansingh, (1910) 34 Bom. 546 ; Kali Charan v. Jewat Dube, (i905) 28 All. 
51; Kuriyali v. Mayan, (1883) 7 Mad. 255 ; Madhusudan Das v. Gobinda 
Deria, (1899) 27 Cal. 34; Maung Pan Onv. Maung Tha, (1921) 11 L.B.R. 


292 ; Nimba v. Sitaram, (1883) 9 Bom., 458 3; Punchanun Bundopadhya v. 


Rabia Bibi, (1890) 17 Cal.:711 ; Rajrupv. Rangolam, (1881) 16 Cal. 1 ; Seth 


Chand Mal v. Durga Dei, (1889) 12 All. 313; Tux Tha v. Ma Thit, (1915): 


9 L.B.R. 56—followed. 


_Chowdhry Wahid Aliv. Mussamat Jumaee, (1872) 11 B.L.R. 149—dist in- 
&uished, 
Manukye, Book X—referred to, 


The facts arising out of this appeal and three 
other connected appeals are stated at length in the 
judgment of Carr, J., reported below. 


Thein Maung—for the Appellant. 
Keith—for the Respondent. 


CARR, J.—This appeal arises out of Civil Execu- 
tion No. 10 of 1922 of the District Court of Prome. 
Civil Miscellaneous Appeals Nos. 12, 13 and 14 
“of 1923 arise, respectively, out of Civil Execution 
Nos. .15, 30 and 34 of 1922 of the Subdivisional 
Court of Prome. The present respondent, Maung San 
Ngwe,. is the appellant in the other three appeals. 
The questions that arise in the four appeals are the 
same. They will be dealt with together. 

All the decrees in question were passed either 
against Ma Kyi, now deceased, or against Maung 
San Ngwe as her legal representative. He isa party 
to all the execution: proceedings as Ma Kyi’s legal 
represeniative and to none in his personal capacity. 

The various decree-holders took out attach:inent 
of various properties. San Ngwe then filed petitions 
in each case. In these he alleges that he is the 
orasa and only surviving son of Maung Aung Gaung 
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and Ma Kyi; that Maung Aung Gaung died in 
the year 1277 B.E., i.e. less than 12 years ago, and 
that at that time the joint estate of Maung Aung 
Gaung and Ma Kyi consisted of various immove- 
able properties’ jewellery and debts tc the amount 
of about two lakhs of rupees owing to them :. that 
Ma Kyi has since collected and spent the two lakhs 
of rupees and has mortgaged some at least of the 
immoveable property and jewellery. 

He claimed that as orasa son he was entitled to 


“one-quarter of the estate and prayed therefore that 


one-quarter of the property attached should be 
released from attachment. This claim was allowed 
by the District Judge in Execution No. 10 of 1922, 
and the decree-holder appeals. In the other three 
cases the Subdivisional Judge disallowed his claim 
and this decision was upheld on appeal by the. Divi- 
sional ‘Court. San Ngwe appeals against these deci- 
sions. . 

It should be noted that in the District Court 
case the decree-holder filed a reply to San Ngwe’s 
petition, denying that San Ngwe was the orasa son. 
He further contended that if San Ngwe was the 
orasa son and entitled to a one-fourth share of the 
estate his proper course was to file a regular suit 
and not to appiy for removal of attachment. In 
argument the decree-hoider’s pleader appears to have 
taken up a somewhat different line. He is quoted 
in the District Judge’s order as contending that 
““San Ngwe is no longer an .ordsa son after the 
death of his mother.” This might be taken to imply 
an admission that San Ngwe was originally the orasa 
son but I do not think it would be just to hold 
that the decree-holder has admitted this fact. 

In the other cases no replies on this point seem 
to have been filed. Jn none of the cases was any 


Vou. I] "RANGOON SERIES. 


evidence taken. It appears therefore that we have 
so far only San Ngwe’s assertion that-he is the 
orasa son and this fact, which is essential to his 
claim, has been neither admitted nor proved. 

His claim is based on -the proposition that on 
the death of the father the orasa son is entitled 
to a one-fourth share of the estate and that this 
share vests in him at once; that if he does-not 
claim this share the mother is still not entitled to 
dispose of it and holds it for him ; and that even 
if he has not claimed the share before the death 
of the mother it remains his and he can still 
claim it. . 

The case for the opposite parties rests on the 
proposition that if the orasa son does not claim 


his share before the death of his mother his claim © 


Japses and his share becomes merged in the estate 
of his mother and he can claim only as her heir. 

Mr. Sen, for the respondent in Appeal No. 14, 
- ihas contended that there is no right of second 
appeal. Maung San Negwe, he says, in his personal 
capacity, that is in. the capacity in which he 
claims a one-fourth share, is not a party to the 
decree. The question arising between him and the 
decree-holder is, therefore, not one for decision under 
‘section 47 of the Civil Procedure Code, The deci- 
sion of the Subdivisional Court was an “ order ” and 
not a “‘ decree,” and a second apo from an order 
‘does not lie. 

Leaving aside for the itil the question 
whether this matter is one for decision under section 
47, | think there can be no doubt that all the 
courts below have treated it as if. it were such 
a question: In each case it has been death with 
in the record of execution proceedings. If it 
is not a question under section 47 it must be one 
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coming under Order 21, Rule 58 et sequentes. such 
questions are invariably dealt with in separate 
proceedings and this practice is so well established 
and so universally known that it is impossible to. 
consider the omission to open separate proceedings 
as‘a mere error of office procedure. Moreover if 
the question is one under Order 21 there is no right 
even of first appeal. The Divisional Judge must. 
therefore have regarded the matter as one coming 
within section 47. In these circumstances I think 
we must hold that all these appeals lie. But if we 
find that the question does not fall under ‘section 47 
we must set aside all the decisions as without juris- 
diction and refer Maung San Ngwe to his proper 
remedy. 

In its essentials ‘the problem under section 47 is: 
this :— 

Where a person who isa party to execution pro- 
ceedings, as judgment-debtor, merely in his capacity asa 
representative of the deceased debtor, takes objection 
to the attachment of certain property on the ground: 
that it is his own. private property and not the: 
property of the estate of the deceased is the questiom 
one arising between the parties to the suit within the 
meaning of section 47 of the Civil Procedure Code ? 

There is a large body of authority to the effect: 
that a such question is within the scope of that. 
section. I have found a few to the opposite effect. 
but none which have not been overruled. : 

The case of Chowdhry Wohid- Ali v. Mussamat 
Jumace (1) may be mentioned, but’'I agree with the 
view of. Straight, J., in the case next to be quoted’ 
that this decision of their Lordships of the Privy 
Council does not conclude the question now 


before us. 








(1) (1872) 11 B.L.R. 149. 
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In Seth Chand Mal v. Durga Dei (2), the question 
came before a full bench of five judges of the 
Allahabad: High Court, four of whom concurred in 
the finding that the question was one within the 
scope of section 244 of the Civil Procedure Code 
{now section 47). 

Their decision is thus stated :— 

“Where a judgment-debtor dies after the 
passing of the decree, and his legal re- 
presentatives are. brought on the record in 

. execution proceedings to represent him in 
respect of the decree, questions which they 
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raise as to property to which they say does _ 


not belong to his assets in their hands 
and as-such is not capable of being taken 
in execution, are questions which under 
section 244 (c) of the Civil Procedure Code 
must be -determined in the execution 
department, and not by separate — suit. 
There is no distinction in this respect 
between the positions of legal representatives 
added to the suit before, and-those added 
after, the decree.” . 

_ In Punchanun Bundopadhya v. Rabia Bibi (3), a 
full bench of five judges of the Calcutta High Court 
arrived at the same conclusion, unanimously. 

Other decisions to the same effect are :— 


Arundadhi v. Natesha (4), 

Kuriyali v. Nayan (5), 

Nimba v. Sitaram (6), 

Rajrup v.. Rangolam (7), 

Madhusudan Das v. Gobinda Peria (8), 


(2) (1889) 12 All. 313. (5) (1883) 7 Mad. 255. 
(3) (1890) 17 Cal. 711. (6) (1885) 9 Bom. 458. 
(4) (1882) 5 Mad. 458, (7) (1888) 16 Cal. 1. 


(8) (1899) 27 Cal. 34. 
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Kali Charan v. Jéwat Dube (9), 

Gokul Singh v. Kisan Singh (10), 

Ajo Koer v. Gorak Nath (11), 

Dulla v. Shib Lal (12). 
Thus the four older High Courts in India have agreed 
on this question. I think we may safely accept 


their authority. I have been: unable to find any 


Burma decision on the point. I hold therefore that 
the question arising in these appeals is one for 
decision in execution, under section 47 of the Civil Pro- 
cedure Code, and that all these appeals are competent. 

We come then to the question whether the right 
of the orasa son to a one-fourth share of the estate 
of his deceased father continues even after the death 
of his mother. If that question is answered in the 
negative these appeals must be finally decided against 
Maung San Ngwe. If on the other hand the decision 
is in the affirmative further inquiry will be neces- 
sary. : 
‘This question does not appear to have ever been 


- decided, but it seems to have been generally assumed 


that if the orasa son has not claimed his share . 


‘before the death of the surviving parent he does. 


not then take a one-fourth share but inherits along 
with other children under other rules in | the 
Dhammathats. . 

In Tun_Tha v. Ma Thit (13), their Lordships of 


-the Privy Council refrained from expressing an 


opinion on this question, which did not arise in the 


‘case before them. What they did decide was that 


under Rule 5 of the Manugye, Book X, the orasa 
son could assert his claim to a one-fourth share at 


-any time within 12 years, the period of limitation 


— 


(9) (1905) 28 All. St. (11) (1914) 19 C.W.N. 517. 
(10) (1910) 34 Bom. 546, (12) (1916) 39 All. 47, 
(13) (1915)-9 L.B.R. 56. : 


Vor, II] RANGOON SERIES. 


prescribed by Article 123 of Schedule to the Limitation 


Act (the mother being still alive). They said: “Their 
Lordships can find na ground whatever for the 
suggestion that he got anything under Rule 5 except- 
ing a definite one-fourth part of the estate, a right 
which he was at liberty to assert within any period 
that was not outside the period fixed by Article 123 
of the Indian Limitation Act as the period within 


which a.claim must be made for a share of property . 


on the death of an intestate.” 

The conclusion to be drawn from this decision 
seems to be that the share vests in the orasa son 
immediately on the death of his father, whether he 
asserts his claim or not. This conclusion was drawn 
in Maung Pan On v. Maung Tun Tha (14), a later 
stage of the same case. 

The same conclusion follows from the decision in 
Shwe Po v. Maung Bein (15), where it was held that, 
the son being entitled to a one-fourth. claim but not 
having asserted his claim to it, the father could dispose 
of only three-fourths of the property. But in this 
respect the decision seems to have been obiter, for 
there was no appeal against the Divisional Court’s 
decree disallowing the sale as regards the son’s 
quarter share. 

In Ma Sein Ton v. Ma Son (16), a full bench of 
the Chief Court of Lower Burma held that ‘ Subject 
to any claim by the cldest son to certain specified 
property and to a quarter share of the joint property 
_and to any claim by the eldest daughter to certain 
specified property, a Burmese Buddhist widow has 
an absolute right of disposal over the whole of the 
joint property of herself and her late husband as 
against the children of their marriage.” But this 





(14) (1921) 11 L.B.R. 292. (15) (1914) 8 L.B.R. 115. 
(16) (1915) 8 L.B.R. 501. 
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also cannot be regarded asa decision that the widow 


has not a right of disposal of the whole of the 


property, if the eldest son has not laid claim to his 
one-fourth share. That question did not arise in the 
case and the qualification was inserted to restrict 
the decision within its. >roper limits.. This is made 
clear by the fact that -fwomey, J., doubted (p. 513): 
“Whether the rule as to the specified property is 
not now obsolete.” 

This decision followed and approved that in Mi 
Saw Myin v. Mi Saw Thin (17), and a similar opinion 
had been expressed in Ma Min Tha vy. Ma Naw 
(18). But in neither of these cases was the widow’s 
right of disposal of the one-fourth share to which an 
eldest son might be entitled acutally in question. 
Thus the only actual authorities for the proposition 
that the orasa’s one-fourth share actually vests in 
nim immediately on the death of the father are Tun 
Tha’s cases (14 and 15). But I think these are 
sufficient. is 

From the Dhaminathats themselves it is difficult to 
arrive ata conclusion with any degree of confidence. 
In Manugye, X, 5, the right of the eldest son to one- 
fourth is ]aid down. But this seems to conflict with 
Rule 11 which says: ‘In case of the father’s death 
and the son demanding his inheritance from the 
mother, the two laws for the partition of one-fourth 
share among the relations; let the eldest son have 
the father’s elephant, etc. As to the rest of the 
property let it be divided among the relations on the 
mother’s death. Nothing must_be divided before the 
mother dies.” 1 have modified Richardson’s transla- 
tion slightly. Where the word “son” first appears 
Richardson wrongly puts it in the plural. 
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How is this to be reconciled with Rule 5? The 
only possible solution seems to me to be that Rule 5 
did not really contemplate an actual division. Some 
support is given to this view by the second part of 
Role 5—“ If. the mother takes another husband, the 
portion of the eldest son shall be noted before 
_witnesses and iaken care of ; and if he be too young 
to separate from his parents and the mother dies let him 


take all that has been apportioned to him above, and — 


having divided the portion of the mother into four 
parts let the step-father have one part and the eldest 
son three.” But where the inconsistencies and 
contradictions are so numerous as they are in this 
Dhammathat it would be unsafe to rely much on such 
support. It may be noted that the rule quoted would 
give the younger children, whose existence is assumed 
in the earlier part of the rule (the* word in the 
Burmese is “ daughters” and not ‘‘ children,” as 
given by Richardson) nothing at all. 

Coming to Rule 14, I can find nothing in it to 
show that the share given by it to the eldest son is 
not in addition to the one-fourth that he may 
' already have received or become entitled to. But the 
rule seems reaily to deai with the case of both 
parents dying at about the same time, since there are 
instructions for the disposal of the clothes and orna- 
ments of both of them. In any other circumstances 
such property of the parent who died earlier would 
already have been disposed of, at any rate where 
there are both male and female children, as in the 
second paragraph of the rule. 

The other Dhamathats do not give any greater 
assistance. So far as the question now before us 
js concerned they do not differ essentially from the 
Manugye. Taking them all together I am unable to say 
what is the precise relation between Rule 5and Rule 14. 
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But having regard to Rule 5 and the decisions. 
that I have quoted, I think it must be held that: 
on the death of the father one-fourth of the joint: 
estate vests immediately in the orasa son. He is. 
not bound to demand partition but may do so at: 
any time within the statutory period of limitation 
And within that period the mother has no power 
of disposal of this one-fourth share. It follows that. 


_ within that period that share is not liable to attach- 


ment under a decree against the mother. On these 
premises I think that it would be contrary to the 
principles of justice, equity and good conscience to 
hold that on the death of the mother within the 
period of limitation and before partition the son is: 
divested of his already vested share. I hold therefore 
that the share remains vested in him. 

On these findings the decision of the District. 
Judge was right and those of the Subdivisional and.. 
Divisional Judges were wrong. 

As I have said before, further enquiry is necessary. 
It has not yet been decided that Maung San Ngwe 
is the orasa son or that if he is he was at the time 
of his father’s death of an age-to be entitled toa 
one-fourth share. And if these questions are found 
in his favour there still remains the question of his. 
interest in the particular properties under attachment. 
Properly to determine this question it will be neces- 
sary to ascertain what was the estate at the time of 
his father’s death and what it was when his mother 
died. 

It may seem undesuatle that questions of such 
complexity should have to be decided in execution 
proceedings, but since I have held that section 47 of the 
Civil Procedure Code is applicable they must be so- 
decided. In this connection I wish to quote the 
following remarks of Mr. Justice Straight in Seth 
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Chand Mal’s case (2), at p. 322 of the report. They 
deserve the close attention of all Courts in Burma. 
“T have only one more word to add. I have 
always felt and do feel the hardship to which persons 
may be subjected by this view of the section. But 
this hardship is principally due to the mode in which 
execution proceedings are carried out. We are well 
aware of the fact that they are not conducted by the 
Courts below with the same care and the same atten- 
tion to the taking of evidence and in many’ other 
respectr as is pursued in the trial of regular suits. 
The law, however, does not contemplate that it should 
be so. The Courts below would do well to under- 
stand that, in these execution proceedings, and more 
particularly in proceedings such as these, which 
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involve the determination of the rights of parties as _ 


they arise in proceedings, where the legal represen- 
tative of the deceased judgment-debtor has been 
brought in, greater care, attention and time should be 
devoted to them. I wish emphatically to say, having 
taken this view of the sections of the Code and the 
authorities I have, that in all these matters the Courts 
executing decrees and having to try such.important 
questions should do so -with the greatest care and 
with regard to the procedure, so far as it is applic- 
able, that is adopted in deciding questions arising 
between parties in original suits, 

It remains to consider the proper order to be passed: 
In the three second appeals there is no doubt—they 


must be dealt with under Order 41, Rule 23. In the | 


present appeal this is not so obvious but I think that 
rule is still the proper one to apply. Itis true that I 
propose to uphold the District Court’s finding on the 
main question of law. But that Court regarded that 
- finding as concluding the case and in my view was 
wrong in doing so. Its decree should therefore be 
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set aside and the case should be remanded under 
Rule 23. Had this case stood alone I should have 
preferred to act under Rule 25, which also seems to 
me to be applicable. But it is clearly desirable that 
all the cases should be dealt with in the same way and 
I do not think that Rule 25 can be applied to the 
ihree second appeals. 

It is also desirable that all the cases should be 
dealt with by the same Court. So far as may be, 
and if all parties agree, they may be heard together. 
Besides avoiding expense and delay and the possi- 


bility of conflicting decisions this will also avoid all 


complications regarding further appeals, should such 
become necessary. 

I would, therefore, in the three moncnd appeals, 
after setting aside the decrees and remanding the 
cases to the Subdivisional Court, pass a further order 
under Section 24 (0) (ii) of the Civil Procedure Code 
withdrawing the execution cases from the Subdivisional 
Court of Prome and transferring them to” the District © 
Court of Prome for disposal. 

The order I propose in the present ee is that 
the decree of the District Court of Prome be set 
aside and that the case be remanded to that Court 
under Order 41, Rule 23, for disposal. I would direct 
that the costs of this appeal be costs in the case and 
follow its result. Advocate’s fee three gold mohurs, 


LENTAIGNE, ].—I concur. 
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Fefore Mr. Justice Beasley. 


K. A. ASSAN MAHOMED 1924 
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Altacument of goods of a third party—Reasonable and probable cause to 
believe them to belong to the party sued—Suit for damages at the instance 
of the owner for wrong ful attachmeut—Malice not a necessary ingredient 
of the tort. <>. 

A having brought a suit against B and obtained an order for the attach- 
ment before judgment of goods belonging to C, held, that this was a case in 
which a trespass to the goods of C having been committed by A, C had 
a cause of action against A and was entitled to recover from him damages 
without proving ‘either an absence of reasonable and probable cause of 


malice in fact. 

Daitedhar Tuljaram v. Lallu Khusaldas, (1871) 8 Bom. H.C.R, 17/; 
Rissorihun Roy and others v. Harsukh Das, (1889) 17 Cal. 436; Mussamat 
Subjan Bibi v. Sheik Sariatulla, (1869) 3 Ben. L.R. 414—followed. 

Joseph Nicholas v. Sivaram Ayyar, (1922)45 Mad, 527 ; Nanjappa Chettiar 
v. Ganapathi Goundan, (1912) 35 Mad. .598 ; Palani Kumarasamia Pillai and 
others v. Udaya Nadan and others, (1909) 32 Mad. 170—-distinguished., 


Patker—for the Plaintiff. 
Jecicebhoy—for the Defendant. 


BFASLEY, J.—This is a suit to recover Rs. 2,600 
damages caused to the plaintiff by the alleged wrong- 
ful attachment of the plaintff’s goods. 

According to the plaint, in Civil Regular No. 4185 
of 1922 of the Court of Small Causes, Rangoon, the 
defendant in the suit filed a suit on July 3rd, 1922, 
against one Mohamed Abubacker and in that suit 
attached before judgment all the goods of the plain- 
tiff which were in a shop at No. 83 Fraser Street, 
Rangoon. The plaintiff applied for the removal of the 
attachment and the attachment was removed on the 
15th of August 1922. On the 17th of. August 1922 the 
defendant filed a suit in this Court against the plaintiff 
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and against Mohamed Abubacker for a declaration 
that the said goods were the absolute property of 
Mohamed Abubacker and that the plaintiff had no 
right title or interest in them and that the defendant 
in this suit was entitled to attach and sell the goods 
in execution of the decree obtained by him in the 
Small Causes Court. 

At the time of filing this suit the ‘defendant 
obtained an order from this Court attaching the 
goods before judgment and subsequently on 28th 
August 1922 this Court removed the attachment 
and the released goods were than. handed over to 
the plaintiff. These goods had, however, on the 
19th of August 1922, in accordance with the order 
of the Court, been seized by the Bailiff and were 
removed from 83 Fraser Street, and the plaintiff. 
claims that he suffered damages by this wrongful 
and malicious attachment of his goods. The 
defendant’s suit for a declaration before mentioned 
was dismissed by this Court with costs. The parti- 
culars of the damage alleged by the plaintiff to have 
been ‘suffered by him, are as follows :— 


(1) Damage to the goods done by 


seizure and removal .. Rs, 1,000 

(2) Loss of plaintiff's business we & OO 
(3) Lossof businessreputation and credit” 1,000 
Total -- Rs. 2,600 


The defendant in his written Statement admits 
that the Bailiff took the goods away from the shop 
and says that he does not know. what was done with 
the shop and he is not concerned with that. He 
further denies that the plaintiff has suffered any 
damage by reason of the attachment of the goods 
and submits that he acted bond fide and not mali- 
ciously in attaching the goods which. he had reason 
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to believe belonged to his judgment-debtor. The 
following jssues were framed :— 

(1) Did the defendant maliciously and wrong- 
fully attach plaintiff’s goods in shop No. 83 
Fraser Street? 

(2) Is the plaintiff entitled to Bring this suit in 
his own name? (This issue however was 
abandoned by the defendant at a latter 
stage). —- . 

_(3) What damages, if any, has the plaintiff 

. suffered ? 

In the course of his argument at the close of the 
‘case Mr. Jeejeebhoy, on behalf of the defendant, 
raised the point that there was not sufficient evidence 
that the defendant had without reasonable and prob- 
able cause and with malice wrongfully attached the 
goods, and argued that in order to support such a 
claim as is put forward in this suit the plaintiff must 
“prove that there was an absence of reasonable and 
probable cause on the part of the defendant in attach- 
ing the goods, and that he did so with malice, i.e 
from an improper motive. Although this point has 
been raised in the written statement I was not asked 
to frame any issue with regard to it, but I think 1 
can properly deal with it in considering the first issue, 

Mr. Patker for the plaintiff, on the other hard, 
contended that even assuming there was no proof of 
absence of reasonable and probable cause and malice, 
the plaintiff would still be entitled to recover damages 
as the foundation for such a claim as this did not 
necessarily rest upon such an allegation. I propose, 
- first of all, to deal with the question as to whether 
the defendant acted without reasonable and probable 
cause and with malice. The plaintiff’s contention on 
this point is, firstly, that according to the evidence 
of both the plaintiff and the defendant, they were not 
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on friendly terms before the attachment ; and, secondly 
that malice may be inferred from the fact that, 
immediately after the first attachment, that is to say, 
the attachment in the Small. Causes Court had been 
removed, the defendant filed‘a suit in the High Court 
for the declaration already referred to and had the 
plaintifi’s goods again attached before judgment ; 
thirdly, that it was at the defendant’s instigation that. 
the goods were removed from the shop at 83, Fraser 
Street to the High Court, and, fourthly, that the 


_ defendant was present when these goods were 


removed and by his active encouragement to the 
Bailiff of the High Court’s staff caused them to. 
be removed in such a way that unnecessary damage 
was occasioned. 

With regard to the evidence as to plaintiff and 
defendant being on bad terms, in my view, although. 
it is quite clear that there was bad feeling between 
the parties this would not of itself justify me in 
finding that the defendant attached the plaintiff’s 
goods on that account unless this evidence is coupled 
with evidence of absence of reasonable and proba- 
ble cause. If, however, the defendant acted without 
reasonable and probable cause the bad feeling which 
the defendant had towards the plaintiff would 
supply the improper motive. It therefore remains to 
be seen whether there was an absence of reasonable 
and probable cause and this also is a necessary point 
to be considered in connection with the defendant’s 
second point that malice may be inferred from the 
fact that immediately after the first attachment had 
been made the defendant, for the second time, attached 
the plaintiff's goods. The facts of importance with 
regard to the reasonable and probable cause for the 
second attachment seems to me to be that Abubacker 
was the tenant of the shop No. 83 Fraser Street, and 
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“hired that shop as a sub-tenant from Abdul Kader, 
He was, therefore, primd facie the tenant of the shop 
in which the goods were, and he was also carrying 
on the business there, because the evidence does not 
stop at merely showing him to be the tenant of the 
shop, as, according to the evidence of Kasim, one of 
the plaintiff’s witnesses, Abubacker, and a youth were 
‘conducting the business in No. 83, Fraser Street. The 
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youth was subsequenely identified as Nina Mohamed . 


who was a partner with Abubacker and the plaintiff 
.in 83, Fraser Street, in the sense that he received a 
44-anna share of the profits. Also, according to the 
witness, Mohamed Saleh, Abubacker was in the shop 
when the summons with regard to the first attach- 
ment was brought to him and with this evidence the 
defendantagrees because he says he was present and saw 
him there but that Abubacker ran away. Under these 
circumstances there was, in my view, some ground 


for the defendant’s believing that Abubacker, even if | 


he were not the. owner of whole of the goods, at least: 


had some share in them, and it is quite clear that to 
a certain extent, at any rate, Abubacker was in 
partnership with the plaintiff although the evidence is 
that he was merely a partner in profits of the business 
having, like Nina Mohamed, a 44-anna share of the 
‘profits: It is true that the attachment was removed 
by the Small Causes Court and that the defendant 
nevertheless caused the goods to be attached but it 
does not follow that because the defendant was 
erroneous in his belief that notwithstanding the 
goods did belong to Abubacker or that he had 
interest in them, that necessarily means that there was 
no reasonable ‘and probable cause for his belief. 
His story is that he lent Abubacker the money sued 
for in the Small Causes Court in order that he 
(Abubacker) might purchase goods and having known 
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him apparently carrying on business in 83, Fraser 
Street selling goods and finding him there at the 
time of the attachment, it is in my view, impossible 
to say that the plaintiff has proved that there was 
an absence of reasonable and probable cause for the 
defendant believing Abubacker to have an interest in 
the goods. 

There is one other matter in connection with 


this which I propose to mention and that is that 


the goods were attached by order of the Small 
Causes Court on the 3rd of July 1922 and it 
transpires that, only a few days before this, the 
partnership between the plaintiff and Abubacker had 
been dissolved, and it is not unreasonable for a 
party who finds, when he has attached the goods, 
that the person whose goods he has obtained an 
order to attach has ceased to be a partner in the 
business carried on in connection with those goods, 


only a few days before, to be somewhat suspicious 


with regard to the genuineness of the dissolution 
of the partnership. It now turns out that Abu- 
backer had no interest in the attached goods. That 
matter has been decided in the Civil Regular suit 
in this Court, but, erroneous though the defendant’s 
opinion as to the ownership of the goods may have 
been, I am not satisfied that he had not some reason- 
able cause for believing them to be the goods of 
Abubacker or believing Abubacker to have some 
interest in those goods, ; 

Upon the question of malice again the .defendant 
relied on the further point that it was at the defend- 
ant’s instigation that these goods were removed to 
the High Court instead of being allowed to remain at 
83, Fraser Street. In my view,.on the evidence it 
was not at the instigation of the defendant at all that 
the goods were removed from 83, Fraser Street, 
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The Bailiff of this Court has stated that it was 
‘by his orders that they were removed and that 
‘they were removed because of the smallness of the 
shop and because’ he thought that the goods were 
likely to suffer where they were owing to the 
heavy rain, the shop being merely a wayside stall. 
‘The evidence completely negatives even a request 
iby the defendant for the removal of the goods. 

Lastly, I come to the fourth point urged by the 
plaintiff and that is that the defendant was present 
‘when the goods were removed and through his 
:actions caused them to be unnecessarily damaged. © 

The evidence with regard to the defendant’s pre- 
-sence when the goods were removed is conflicting. 

The plaintiff says that the defendant was there and 
Mr. Vertannes, a Barrister of this Court, also says 
‘that he was there. The circumstances under which 
-Mr. Vertannes went to the shop are as follows :— 

He says that the plaintiff complained: to him 
about the manner of removal of the goods and that 
he accordingly went to 83, Fraser Street, to remons- 
drate with the Bailiff’s staff. When he got there, he 
-says that he remonstrated, and that the defendant was 
‘there and he gathered from his conduct that it was 
-due to the defendant that the goods were being 
removed in the manner he describes. He says that 
call the goods were being thrown on toa blanket on 
the floor and that the goods, which were in card- 
‘board boxes; were taken out and the boxes were 
‘thrown on the floor. The goods in fact were all 
“jumbled together. 

The Bailiff, however, says that when he went 
‘to 83, Fraser Street, the defendant was not there. 

Maung Lun Maung, who is on the staff of the 
Bailiff of the Court and was there during the 
wwhole of the time when the goods were being 
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removed, says that the defendant was not there at 
any time. The defendant himself says that he was. 
not there. He was busy with Court matters. Under 
the circumstances, I think, that Mr. Vertannes was. 
mistaken and that. he mistook someone else who 
was there for the defendant. It must be remem-. 
bered that Mr. Vertannes had not seen the defend-- 
ant either before this occasion or since until he 
saw him in the Court. I have come to the con-. 
clusion that the plaintiff's allegation that the defend-. 
ant was there and deliberately causing as much - 
damage to the goods as he possibly could is not. 


‘supported by thé evidence. In my view, therefore,. 


the plaintiff has not shown that the defendant 
acted without reasonable and probable cause and 
with malice. 

The next point to be considered is whether the: 
plaintiff having been unable to show that the attach~ 
ment, although wrongful, was without reasonable and. 
probable cause and with malice, the ‘plaintiff is. 
entitled to succeed in his claim. Numerous authori- 
ties were quoted to show, on the one hand, that such 
a claim is maintainable without such an allegation: 
and, on the other hand, that it is necessary, in order- 
to recover damages, that there should be an absence: 
of reasonable and probable cause and malice, 

The first case to which I was referred is the case- 
of Damodhar Tuljaram v. Lailu Khusaldas (1), the: 
headnote of which is ‘fA judgment-creditor who 
attaches property which does not belong to his judg-- 
ment-debtor commits a trespass for which he is. 
responsible in damages, even though “he may have- 
acted without malice and mistakenly.” It will be 
noticed that this is a case of attachment, like the: 
present one, of property of a third person. 
ees J} (1871) 8 Bom. H.C.R. 177. 
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The - next case to which I refer is that of 
Mussamat Subjan Bibi v. Sheikh Sariatulla(2), In 
that case the defendant had’ caused certain cattle of 
‘the plaintiffs to be seized and taken in execution of 
‘a decree against his judgment-debtor, and it was 
held that the defendant was liable to pay the plain- 
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tiff's damages sustained by them in consequence of *™4S*®% J 


the seizure and detention of the cattle. In this case 
there was no suggestion of malice at all. Jackson, J., 
in his judgment on page 420, says ‘“‘There is no 
_allegation: of malice in the plaint. The’ attachment 
was a wrongful act although it may have been made 
‘bona fide. The defendant has not attempted in any 
_ way to justify it.’ This case also, it will be noticed 
is a case where the property of a third party and 
not a party to a suit was attached. 


Then there were three reported cases in the Madras . 


High Court to which I was referred in support of 
the defendant’s contention that it is necessary to 
prove absence of reasonable and probable cause and 
malice. The first of them is. Palani Kuimarasaimia 
Pillai and one v. Udyar Nadan and others (3). The 
headnote of that case reads as follows :—‘‘ An order 
of attachment under section 483 of the Code of Civil 
Procedure, found by the Court, under section 491, to 
have been made on insufficient grounds must neces- 
sarily cause damage to the credit and reputation of 
the party against whom the order is made; and 
such party is entitled, in a suit for damages, to 
general damages for loss of credit and reputation 
where the attachment is obtained maliciously and 
without reasonable and probable cause.” 

In this case the suit for money was brought 
against the plaintiff by the defendant who, on cer- 
tain allegations, applied for and obtained an order 

(2) (1869) 3 Ben. L.R, 413, (3) (1909) 32 Mad. 170, 
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for attachment before judgment of certain goods. 
belonging to the plaintiff. On notice of attachment. 
being given, the plaintiff appeared and showed cause 
and the attachment was withdrawn. The lower 
appellate Court found on the factsthat the 1st 
defendant:had acted maliciously and without reason-- 
able and probable cause and it was held by the 
High Court that general damages were recoverable,, 
The difference between this case and the other cases 
already referred to is, that the suit in respect of 
which the attachment was obtained was one between 
the plaintiff and the defendant, in the suit claiming 


damages. 


The next case case is Nan appa Chettiar v. Ganapathé 
Gounden (4).. This was a suit. for .damages for 
attachment before judgmentand it was held that the 
plaintiff is bound to prove want of reasonable and 
probable cause for applying for attachment and malice 
in fact. In this case also the suit in which the 
goods were attached was a suit instituted by the 
defendant against the plaintiff. 

The next case is Joseph Nicholas v. Sivarama. 
Ayyar (5). In this case, asin the. other two Madras. 
cases, the defendant had attached the goods of the 
plaintiff before judgment in a suit instituted against the. 
plaintiff. The allegations were that the attachment 
was malicious and damages were awarded and on 
appeal the plaintiff’s suit in the lower Court was dis- 
missed. But, in the Appellate Court, the appeal was 
allowed and the lower Court’s decree was set aside 
andthe Appellate Court found that the defendant 
had acted not only without reasonable and probable 
cause but also maliciously. 

The last case to which I propose to referisa 
decision of the Privy Council in Kissarimohun Roy 


(4) (1912) 35 Mad. 598. (5) (1922) 45 Mad. 527, 
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and others v. Harsukh Das (6). Inthat case the plain- 
tiff having taken, without success, summary proceed- 
ings under section 278 of the Civil Procedure Code 
to get the release of goods which have been attached 
in asuit to which he was not a party afterwards in 
a suit brought by him in accordance with section 
283, established his right of property in the goods 
and it was held that (a) in order to entitle him to 
the full intlemnity for the wrongful attachment he 
was not bound to allege and prove that the defend- 
ants had resisted his previous application under 
section 278 maliciously, or without probable cause ; 
and that (b) the goods having been sold under the 
Courts’s order, the difference in market value of the 
goods at the time of their attachment and their price 


when they were sold, the selling prices having fallen 


intermediately, must be added to the damages. 

On page 442, in the judgment of Lord Waston, 
he states the law to be as follows :—“ The appellants 
argued that to condemn them in payment of the 
market value of the jute on the 28th November 1883 
was, In reality, to make them responsible for delay 
occasioned by litigation, and that the respondent 
could not recover the difference between that 
value and the depreciated price arising from such 
delay, unless he alleged and proved that they 
had litigated maliciously and without probable cause. 
That is a rule which obtains between the parties to a 
suit when the defendant suffers loss through its 
institution and dependence. It does not apply to 
proceedings taken by the injured party, after the 
wrong is done, in order to obtain redress. But, in 
this case there has been no action and no proceed- 
ings instituted by the appellants against the respond. 
ent Harsukh Dass. The summary proceeding under 
aoe (6) (1889) 17 Cal. 436 (P.C.). 
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section 278 was taken by the respondent for the pur- 


pose of getting the release of an attachment issued 
in. a suit to which he was not'a party; and it does 
notappear to Their Lordships that, in order to entitle 
him to recover full indemnity for the wrongful 
attachment of his goods, the respondent is bound 
to allege and prove that the appellants resisted 
his application maliciously, and without probable 
cause.” ; ‘: 

It seems. to me that the distinction between 


the Madras cases and the other cases, and applying 


the judgmentin the Privy Council case just reterred 
to, lies in that in the Madras cases the plaintiff in the 
suit for damages for wrongful attachment was a party 
to the suit in which the goods were wrongfully 
attached and that in the other cases the plaintiff in 
the suit for damages was not a party to the suit in 
which the goods were attached. In my view, this 
is a very important distinction, | 

In England, the cases which are analogous to the 
cases in which a claim is made for damages for 
wrongful attachment of goods where the suit for. 
damage is between the same parties as in the pro- 
ceedings giving rise to the suit for damages are 
acticns to recover damages for malicious prosecutions 
or for wrongfully presenting a petition to wind up 
a trading company and cases of that description. 
Those are all cases in which the person claiming 
damages was the person who was wrongfully prosecuted 
or wrongfully had a petition in Bankruptcy presented 
against him or a company who ‘has a petition to 
wind it up wrongfully presented against it. In the for- 
mer case, it is necessary to prove that the prosecution 
was undertaken maliciously and without reasonable 


-and probable cause, and similarly in the case of a 


company which has a petition to wind it up presented 
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against it, that the petition was presented nialiciously 


and without reasonable and probable cause. 

This case, however, is a very different case, be- 
cause the plaintiff was not a party to the suit against 
Abubacker and his goods have been wrongfully 
attached, and it seems to me that following the case 
of Damodhar Tuljaram vy. Lallu ‘Khusaldas (1), that 
this is acase in which a trespass to the goods of the 
plaintiff has been committed and that a suit will lie 
even although the attachment may have been made 
in good faith but wrongfully. Under these: circum- 


stances, I hold that the plaintiff is entitled to recover 


damages although he has not proved an absence of 
reasonable and probable cause or malice in fact. 


‘ APPELLATE CIVIL. 


Before Sir Sydney Robinson, Kt., Chief Justice, and Mr, Justice May Oung. 


M. A. RAEBURN & COMPANY anp FIvE. 
v. 
ZOLLIKOFER & COMPANY.* 


Insolvency—Frauduleut preference of a creditor—Dominant intention in the 
mind of the insolvent —Motive of the insolvent to benefil hiniself. 


Frid, that an act done by the insolvent, not as a free agent but under 
pressure, or asa purely voluntary act in order either t> protect the insolvent 
from legal proceedings or to gain for him some immediate advantage, would 
not be a fraudulent preference, although it might have the result of preferring 
one creditor at the expense of the others. 

Held also, that what the Court has to ascertain is what was the dominant 
intention in the mind of the insolvent at the time the act was done and 
that it is for the other creditors to establish that the principal cbject of the 
transaction was intended to be fraudulent preference, . 


Butcher v. Stead, (1875) L.]. 44 C. & B. 129; Sharp v. Jackson, (1899) 
L.R. A.C. 419; In re Lake, (1901) L.R. 1 K.B.D. 710; Nripendra Nath 
Sahu v. Ashutosh Gitose, (1916) 43 Cal, 640—followed., 


Vertannes—for Appellants. 
Paget—for Respondents. 
* Civil First Appeal No,.267 of 1922. 
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RopiNson, C.J.—The point for decision in this. 
appeal is whether the insolvent is guilty of a. 


fraudulent preference in favour of the respondent in. 


executing the letter of lien which enables one creditor: 
to the detriment of the others to become a secured. 
creditor. 

The law on this matter has long been settled :—. 

Butcher v. Stead, (i) 
Sharp v. Jackson, (ii) 
In re Lake (iii), and 
Nripendra Nath Sahu v. Ashutosh Ghose (iv).. 

What has to be decided in all such cases is. 
what was the dominant intention in the mind of the 
insolvent at the time the act was done. It may 
result in a preference in favour of one creditor ;: 
but, if the act was done by the insolvent not as a free 
agent but under pressure, or to avoid certain legal. 
consequences with a view to benefiting himself as the 
primary consideration, then, there can be no fraudulent. 
preference. The mere fact that this act was done 
in the present case, very shortly before the insolvent. 
filed his petition to be adjudicated, no doubt raises. 
the presumption that the act was intended as a 
fraudulent preference. But it is necessary to consider 
all the facts in the case and the surrounding 
circumstances and arrive at a decision as to what was. 
the principal object of the insolvent in so acting. 

An act that was a purely voluntary act done in 
order to protect the insolvent from legal proceedings, 
or to gain for him some immediate advantage, would 
not be a fraudulent preference, though it might have 
the result of preferring one creditor at the expense 





(i) (1875) Law Journal Reports XLIX, C and B, page 129. 
(ii) (1899) English Law Reports, Appeal Cases yy 419, 
(iii) (1901) Law Reports, 1 King’s Bench Dvn. ‘5 WOE. 
(iv) (1916) I.L.R. XLIII Calcutta , 640, 
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of the others. The question, therefore, in all these 
cases is one of fact. 

Turning to the facts of the present case, we find 
that the respondent was owed Rs. 18,000 or so for 
goods supplied on credit ; that the insolvent was 
not meeting cash” bills ; that the state of the market 
was very bad; and that the respondent received 
reports’ throwing doubts on the ability of the insolvent 
to pay his debts. As was natural, the respondent 
began to press him for some payment ; the respondent 
was put off, and his pressure continued ; while the 
adverse reports on the insolvent’s position also 
continued. The respondent then began to demand 
a lien on the goods in the insolvent’s shop, and this 
the insolvent refused to give... The request was 
repeated. According to Mr. Zollikofer, whose 
evidence has not been contradicted, the insolvent 
informed him that he required Rs. 7,000 to meet 
certain hundis ; that Mr. Zollikofer then said that, 
if he would execute the lien, he would consider the 
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loan -of; a further sum of Rs. 7,000, and that | 


under these circumstances, after showing the proposed 
letter of lien to his lawyer, the insolvent agreed to 
execute it in return for this sum of Rs. 7,000. 

On these facts we have to arrive at a conclusion 
as to what was the dominant object in the insolvent’s 
mind ; whether it was to give a fraudulent preference 
to the respondent, or whether it was to gain the 
advantage to himself of a sum of Rs. 7,000 in cash. 

It is obvious, from the schedule of debts filed, 
that, at that time, the insolvent’s position was hope- 
less, and that it had long been hopeless. It is 
impossible to hold that he took this Rs. 7,000 in 
the hope that, by meeting the hundis, he would be 
able to carry on and eventually extricate himself from 
his difficulties ; and I have little doubt that his 
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primary object was to secure this sum of money as 
a nest-egg for himself. There is no doubt that there 
are circumstances which give rise to grave suspicion. 
For instance, on that very day he paid the respondent 
Rs. 1,620 to meet a hundi due to the respondent. 
Immediately after, the respondent took possession 
under his lien and labelled the goods in the shop, 
the insolvent filed his petition. He must have known 
that he could not carry out his promise to repay a 
large portion of the debts due to the respondent with- 
in a few days, and: that it was certain that the 
respondent would take action which would necessitate 
his filing his petition. Under these circumstances, 


“he got a large sum of money which was an immediate 


advantage and did not injure his position in any way. 
It has been argued that this payment was buta 


_ bribe to induce him to do that which wouid give 


the respondent a strong position in insolvency. But 
it is impossible to hold on the evidence given, that 
this has been established, and it is for the other 
creditors to establish that there was intended to bea 
fraudulent preference ; and that that was the pHinaipal 
object of these transactions. 


In my opinion, although there are no doubt, 
circumstances of grave suspicion, if must be clearly 
established that there was a fraudulent preference as 
the main and dominating factor in the case. I am 
unable to hold that that was so, and, in my opinion, 
the decision of the Court below was correct, and this 
appeal must be dismissed with costs, advocate’ fees 
three gold mohurs, 


May Ouns, J.—-I concur. 
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ORIGINAL CIVIL. 


Before Mr. Justice Rutledge. 


IN THE MATTER OF BULABAT SAGERMULL, 
AN INSOLVENT.* 


Presidenty Towns Insolvency Act (I1l of 1909), section 17, proviso and para- 
eraph 23, Second Schedule—Secured creditor's claim to interes! ‘at 
contract rate. ; , 


Held, that a secured creditor of an insolvent is entitled to interest on his 
debt at the contract rate up to the time ot realization. 


This matter came before the Court in the above 
insolvency proceedings onareference {rom the Deputy 
Registrar who had doubts in his mind as to whether a 
secured creditof was entitled to be paid interest on his 
debt at the contract rate or at such rate as might be 
fixed having regard to the provisions of paragraph 23 


of the Second: Schedule of the Presidency Towns’ 


Insolvency Act. Sa we 
S. N. Sen—for the S.R.M.M. A Chettyar Firm, 
secured creditor. 


Halker —for the insolvent. 


_ RUTLEDGE, J.—The question comes before the Court 
for a ruling as to whether a secured creditor can claim 
interest at contract rate beyond the date of the adjudi- 
cation of the insolvent. The Officiai Assignee confirms 
my recollection that the practice hitherto has always 
been that interest at contract rate was allowed up to the 
time of realization. The Deputy Registrar seems to have 
had some doubt as to whether paragraph 23 of the 
Second Schedule to the Presidency Towns Insolvency 
Act would apply to the case of a secured creditor. 

In my view, that paragraph applies to unsecured 
debts. The wording of the proviso to section 17 seems 


* Insolvency Case No. 260 of 1923. 
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to me clear. The section vests, on adjudication, all the 
property of the insolvent in the Official Assignee ; but 
the proviso goes on to state: ‘‘ that this section shall 
not affect the power of any secured creditor to realize 
or otherwise deal with his security in the same manner 
as he would have been entitled to realize or deal with it 
if this section had not been passed.” 

The words “inthe same manner ” and “to deal with 
it’ preserves his power to charge interest at the rate 
agreed upon up to the time his debt is paid ; and, 
in the paragraphs of the Second Schedule dealing with - 
the taking of accounts of mortgaged property and the 
sale thereof—especially paragraph 20—there is no 
suggestion that the interest there mentioned should 
be different from that of the contract rate. 

I am, therefore, of opinion that a secured creditor 
can claim interest at contract rate up to the time of 
realization, and I direct that the property in question 


be sold in accordance with Form 114, 





G.U.B.C.P.O.—No. 67, M. of Infmn., 4-6-56—600—IX. 
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UNPROFESSIONAL CONDUCT : See LEGAL PRACTITIONER ... dae 265: 


WIFE LIVING APART AS THE RESULT UF HUSBAND’S REFUSAL TO ALLOW 
HER TO LIVE WITH HIM EXCEPT UNDER THE ORDERS OF A MISTRESS 
OR A WIFE SUBSEQUENTLY TAKEN : Sce MATRIMONIAL Law ae 199. 


Worps: “INCOME, PROFITS OR GAINS’’ : See SUPER-TAX sas 211. 


‘NCTE TO BINDER. 


These pages should be substituted for pages 197 
and 198 in the March number cof the Report. 
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ORIGINAL CIVIL. 


Before Mr. Justice Rutledge, 


IN THE MATTER OF BULABAT SAGERMULL) 
AN INSOLVENT.* 


Presidency Towns Insolvency Act (LI of 1909), section 17, proviso ard paragraph 

23, Second Schedule—Sccured creditor's claiin to interest at contract rat ¢ 

Held, that a secured creditor of an insolvent is entitled to interest on his 
debt at the contract rate up to the time of realisation. 


This matter came before the Court in the above 
_ insolvency proceedings on a reference from the Deputy 
Registrar who had doubts in his mind as to whether 
a secured creditor was entitled to be paid interest on 
his debt at the contract rate or at such rate zs might 
be fixed having regard to the provisions of paragraph 


23 of the Second Schedule of the Presidency Towns . 


Insolvency Act. 
S. N. Sen—for the S. R. M. M. A. Chettyar Firm, 
: secured debtor. 
Halker--for the Insolvent. 


RUTLEDGE, J.—The qucstion comes before the Court 
for a ruling as to whether a secured creditor can claim 
interest at contract rate beyond the date of the adjudi- 
cation of the insolvent. The Official Assignee confirms. 
mny recollection that the practice hitherto has always. 
been that interest at contract rate was allowed up to 
the time of realization. The Deputy Registrar seems 
to have had some doubt as to whether paragraph 23. 
of the Second Schedule to the Presidency Towns. 
‘Insolvency Act would apply to the case of a secured’ 
creditor. 

In my view, that paragraph applies to unsecured 
debts. The wording of the proviso to section 17 seems 





* Insolvency Case No. 260 of 1923. 
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to me clear. The section vests, on adjudication, all 
the property of the insolvent in the Official Assignee ; 
but the proviso goes on to state: “that this section 
shall not affect the power of any secured creditor to 
realize or otherwise deal with his security in the same 
manner as he would have been entitled to realize or 
deal with it if this section had not been passed. 

The words ‘in the same manner” and “to deal 
with it” preserves his power to’charge interest at the 
rate agreed upon up to the time his debt is paid ; 
and, in the paragraphs of the Second Schedule dealing 
with the taking of accounts of mortgaged property 
and the sale thereof—especially paragraph 20—there 
is no suggestion that the interest there mentioned 
should be different from that of the contract rate. 

Jam, therefore, of opinion that a secured creditor 
can claim interest at contract rate up to the time cf 
realization, and I direct that the property in question 
be sold in accordance with Form 114. is 
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CIVIL REFERENCE. 


Before Mr. Justice Young, Officiating Chief Justice, Mr, Justice May Oung and 
Mr. Juctice Carr. - 


MAUNG MUN 
Vv. 
LABYA NAW.* 


Matrimonial Law—Parttes Christians af the time of marrrage—Subsequent 
reversion of the husband to Animism —Cruelt y—Refusal by the husband 
to allow wife to live with him except under the orders of a wife taken after 
his reversion to Animism—Wit tier such r. fusal amounts to desertion. 

Held, that where the parties were Christians at the time of marriage, the 
subsequent re\ersion of ‘the husband to Animism is not sufficient cause for 
divorce. Further, a mere change of religion coupled with edultery is not 
sufficient cause for divorce. ; 

Held, also, that to constitute a ground for divorce the husband must have 
changed his religion and gone through a form of marriage with some other 
woman. ‘ 

Held further, that where a wife lives apart owing to a refusal by the 
husband to allow her to live with him except under the orders of a mistress c¥ 
a wife taken subsequently, the husband has ‘ deserted’ the wife within the 
meaning of the Divorce Act. 

Held, also, that such a reiusal amounts in law to cruelly. 


Swatman ¥. Swatman, 4S. & T. 135—followed. 


This was a reference made by the District Judge 
of Bhamo under section 17 of the Indian Divorce 
Act. The District Judge found that the respondent, 
Labya Naw, had deserted his wife, the petitioner, that 
at the time of his marriage he was a Christian but 
that he had since exchanged Christianily for Animism, 
and that there had not been any condonation in the 
sense intended by law. He held further that there 
had been no cruelty on the part of the husband. | 

The reference was heard by a Full Bench of the 
High Court consisting of Young, Officiating Chief 
Justice, and May Oung and Carr, Jj. 


* Civil Reference No. 8 of 1923 from Civil Regular No, i of 1923 of the 
District Court of Bhamo. 
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Youne, Offg. C.J—In this reference for confirma- 


Maunc Mun tion of a decree for divorce the parties are Kachins 
Lasya Naw. and were, as found also by the trial Judge, Christians 


at the time of marriage, though the respondent 
declares that he reverted to Animism a short time 
before the marriage. 

Yet whatever he has done since, he was shortly 
before the marriage a Christian and asked to be 
married according to Christian rites. We think he. 
was a Christian at the time of marriage. 

Shortly after his marriage, he left his wife and 
went to Rangoon to get veterinary training there. 

The course lasted three years, presumably till May 
1921, and though in the first two years he had one 
month’s holiday in each year, he did not spend 
either with his wife or contribute to her support. 

At the expiration of the-three-years, i.e., about May 
1921, he returned to Bhamo as a veterinary assistant 
and soon afterwards proceeded to live witha Shan 
woman named Ma Tin. _ : 

About a year ago the petitioner went and stayed 
for about nine days with the respondent and Ma Tin: 
she however quarrelled with Ma Tin, whereupon she 
says respondent kicked her and slapped her drawing 
blood : she however continued to live in the house 
about four days and then finding that she was expected 
to live as the lesser wife and be under Ma Tin’s 
orders she Jeft the house for good, being unable to 
bear the indignity. Onthese grounds she seeks for 
a divorce, which the learned Judge granted to her on 
the ground of desertion coupled with the facts that 
he was a Christian when he married the respondent 
and that he had since exchanged Christianity for 
Animism, and was living in adultery with Ma Tin. 

The desertion prior to her return to her husband, 
if it was an abandonment contrary to her wish, was 
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condoned by her returned to her husband’s house, and 
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a 


though I should be prepared to hold that he had MAUNG 1 “Mow 
deserted her by refusing to let her live with him anya Naw. 


unless Ma Tin lived with them as the%{chief fwife, 
the date of this refusal was only aboutga year ago 
and therefore there has been no desertion{'for the 
statutory period of two years. 

The adultery is similarly condoned, though I 
should hold that the offence was revived by the 
continuance of the relations with Ma Tin, after 
petitioner left the respondent’s house. So far, theres 
fore, the suit is premature ; it remains to consider the 
last of the grounds found by the learned Judge 
which is that he had exchanged Christianity for 
another -religion, and also whether the divorce can be 
granted on facts not relied on by the trial Court. 
The learned Judge has failed to notice that the mere 
change of religion is no ground for a divorce: it 


would be absurd if it were, nor is mere change of 


religion coupled with adultery: to be a ground of 
‘divorce there has to be a change of religion coupled 
with the respondent having gone through a form of 
marriage with some other woman, a clause inserted 
in consequence of a Madras decision to the effect 
that a Hindu who after his conversion to Christianity 
and contraction of a Hindu Marriage, reverted to 
Hinduism, re-acquire his rights of polygamy. If the 
fact that the respondent and Ma Tin lived togethet 
openly as husband and wife constitutes marriage 
amongst the Kachins as it would do if the parties 
were Burmans, I should be prepared to hold that 
there was a ground of divorce even though there 
was no actual marriage form gone through, but I 
think the decree may be supported on the ground of 
adultery coupled with cruelty, the cruelty being the 
rcfusal to let her live with him and Ma Tin, except 
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as a lesser wife under the orders of Ma Tin, an 
indignity which the petitioner says she could not 
bear, and so preferred to leave the house. ‘The 
Court will take into ‘consideration the husband’s 
general conduct towards the wife and if this be ofa 


character tending to degrade her, and: subjecting her 


to a course of annoyance and indignity injurious to. 
her health will feel itself at liberty to hold the 
cruelty proved.” (Swatman yv. Swatman, 4 S. & 


TT: 135.) . 
I would confirm the decree. 


May Ouns, J.—I concur. 


Carr, J.—I concur. 


APPELLATE CIVIL. 


BeforelMr. ‘Justice Young. 


‘RASU 
v. 
KATTARA.* 


Sale,whether on credit or for cash-—Burden of proof—Rezision—Failure io 
apply the law. 

Where the question at issue is whether the sale of certain goods was on 
credit or for cash, eld, that the party alleging thatit was a cash transaction 
must discharge the burden of proof. 5 

Where the lowcr Court has disregarded some provision of law and failed. 
to apply its mind to that provision, there is ground for revision. 

EZeya v. Mi On Kra San and one, 2L.BR. 333—followed. 


P.S. Chari—for Appellant. 
Hay—for Respondent. 


‘YounG, J.—In this revision case the plaintiff 
pleaded that he had sold certain cattle on credit. 
The defendant replied that he had bought them for 


* Civil Revision No. 153 of 1925 against the Decree of the District Court 
of Yaméthin in Civil Appeal No. 33 of 1923, 
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cash, The learned Judges in the Courts below 
placed the onus on the plaintiff to prove that he had 
sold them for credit. ° The plaintiff contended that 
the onus was wrongly placed. In this, I think, he 
was correct. The plaintiff pleaded the sale and no 
payment. The defendant replied pleading payment. 
The onus therefore was on him. 

The next question is to consider whether I can 
take cognizance of this fact in revision. 

The learned Judge certainly applied his mind to 
the question but came to a wrong decision. He 
ccusidered the case fell under section 102 of the 


Evitence Act. It is contended that section 103 is 


the more specific section, more particularly applicable, 
and that this provision of law would have been of 
valuable assistance if he had applied. his mind to it. 

' In 2 L.B.R., pages 333 and 340, it was held: that 
where a Court has applied its mind to the law and 
decides wrongly, then there-is no ground for revi- 
sion; but, where it disregards some provision of law 
and has not applied its mind to that provision, then 
there is ground for revision. In my opinion, the 
learned Judge failed to-apply his mind to section 
103, and I think there is ground for revision. The 
decree must be set aside and the case must be 
remanded fora new trial. Costs, two gold mohurs. 
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APPELLATE CIVIL. 


Before Mr. Justice Lentaigne and Mr. Justice Carr. 


T. D. FOSTER AND FOUR 
v. 
R. M. A. L. CHETTY FIRM.* 


Appropriation of pay nent by a deblor o bshalf of himself and other debtors 
—Effzct of creditor holding the p-yment im suspense account without 
appropriation to the debt sp-cifizd—indian Contract Act (1X of 1872), 
section 59—Subsequent re-appropriation of the same payment by thé 
debtor, not joined by other debtors. 

Held, that where one of several debtors makes On behalf of himsels 
and other debtors, payment to the creditor to be appropriated to a 
specified débt, and the creditor accepts the payment, the creditor must at 
Once apply the payment accordingly and not hold it in a Suspense account on 
behalf of the debtor who made the payment. 

Held, further, that a subsequent arrangement with the debtor, for applying 
the payment so held in a suspense account to another debt, is invalid, and 
tiat the debt, which if the creditor had complied with his legal duties 
would have been satis Sed, cannot be revived without the consent of all the 


obligors, 
Davenport v. The Queen, (1877) 2 A.C. 115; Croft v. Lumley, (1858) 6 


H.L.C. 672—followed. 

This was an appeal. heard by a Divisional Bench 
of the High Court (Lentaigne and Carr, JJ.) against 
the judgment and decree of the District Court of 
Amherst for Rs, 5,776 and costs, in respect of the 
balance alleged to be due under a promissory-note 
for Rs. 6,000 executed by the five appellants in 
favour of the respondent Chetty, awarded against 
three appellants. The following is a summary of the 
facts and points arising as found in the judgment 
of Lentaigne, J.:— 

The appellants had pleaded payment, firstly, by 
a bearer cheque for Rs. 6,000 dated the 8th May 
1922, drawn by the appellant, Datta, in favour of the ~ 


* Civil First Appeal Nc 61 of 1923 from the District Court of Amherst 
n Civil Regu'ar No. 136 of 1922. 
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appellant, Foster, and endorsed by Foster, which was 1924 
handed to the appellant, Dayalal, and paid by him 1p. roster 
to the Chetty on the 9th May 1922, with a direction “%? FOU" 
to credit the amount to the promissory-note in suit, RMA. 
and, secondly, by a cheque for Rs. 120, the amount Firw, | 
of the interest due on promissory-note, which was 
admittedly paid to the Chetty on the 24th July 1922 
and to the account of this promissory-note. 

The respondent admits that the said cheque for 
Rs. 6,000 was:handed to him by Dayalal, but he 
stated that it was handed to him on the 8th May 
and not on the 9th May; he denied that he was 
given a direction to credit the cheque to the pro- 
missory-note now in suit, but alleged that directions 
were given to credit it to some old account or other 
promissory-notes. It has heen held that he has 
given varying accounts as to the actual direction 
received. The cheque bore a note to the effect that 
it would not be payable until the 15th May, and the 
Chetty admits that on the 18th May he collected and 
received the amount from the Chetty banker on 
whom the cheque was drawn; he states that he then 
credited the Rs. 6,000 to Dayalal’s credit as an entry 
in asuspense account and that when Dayalal came 
to him on the 22nd May, he credited it to various 
old promissory-notes on which he says that Davyalal 
and others were liable, and that he only credited Rs. 750 
thereof to the principal sum and a further Rs, 120 
thereof to interest on the promissory-note in suit. 

The District Judge has accepted appellant’s 
allegations that the handing of the cheque took 
place on the 9th May, and that the direction was 
then given.to the Chetty to credit the amount to the 
promissory-note in suit; but he has accepted the. 
Chetty’s story as to what cccurred on the 22nd May, 
and had held that on the 22nd May Dayalal altered 
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his previous direction and gave the Chetty the 


T.D. Foster direction to credit the amount to other promis- 


AND FOUR 
v. 


R.M.A.L 
CHETTY 
FIRM. 


sory-notes, etc. He had held that Dayalal was then 
committing a fraud on the appellant, Foster, but 
that the Chetty was entitled to persuade Dayalal to 
alter the previous appropriation and to act on the 
substituted agreement as to appropriation. On this 
last finding he had granted the decree now under 
appeal, 
* Ry : * : * of 

Villa (with Hay and Jeeieebhoy)—for Appel- 
lants. 

Chari—for Respondent. 


LENTAIGNE, J.—I would hold that on the 9th 
May, 1922, when Dayalal handed the cheque for 
Rs. 6,000 to the plaintiff Chetty, he gave the Chetty 
a specific direction that the proceeds of that cheque 
should be paid to the promissory-note in suit. 

it is admitted that the Chetty realised the proceeds 
of this cheque on the 18th May, and I would hold 
that payment by cheque, which was only conditional 
on the 9th, became an absolute payment.on the 18th 
May when the proceeds were obtained. The Chetty 
states that he then credited the Rs 6,010 to Dayalal’s - 
account in order to keep it in suspense until he 
could see Dayalal. I will discuss below the legal 


_ question whether he was legally entitled to take that 


course. 

The Chetty has then stated, and the District Judge 
has found as a fact, that on the 22nd May an arrange- 
ment was come to between the Chetiy and Dayalal 
that the Rs. 6,000 should be appropriated to certain 


earlier promissory-notes and that only Rs 750 and 


Rs. 120 should be credited to the promisscry-note 
in suit. The District Judge has also found as a fact 
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that the Chetty’ had entered the amount in the 
suspense account with the object of persuading 
Dayalal to alter the previous appropriation to that 
recorded. in the accounts on the 22nd May and that 
he succeeded in persuading Dayalal todo so. Having 
. regard to the fact that Dayalal admits that he signed 
Exhibit B, showing that he had received the other 
promissory-notes trom the Chetty on the 22nd May) 
I would agree with these findings of fact as to what 
occurred on the 22nd May, but in my opinion these 
facts will not affect the legal position as existing on 
the 18th May. 
I think that a question arises whether Dayalal 
was really acting in part as the agent of Foster when 
he made the payment on the 9th May, but for the 
purposes of argument I will first assume that Dayalal 
- was not acting as agent for anybody and that.he was 
merely paying a debt due by himself and others. 
On this assumption he was a debtor paying a debt 
by a cheque which was a conditional payment and 
' when making such payment he gave a direction as. 
to the appropriation of that payment, which became 


an absolute payment on the 18th May at a time 


when the said direction still remained uncancelled, 
It appears to me that there is no question that the 
Chetty on the 9th May accepted this conditional 
payment by cheque, and it is clear that he did not 
repudiate such acceptance at any time up to the 
date of his receiving the actual cash amount. In my 
opinion it was the duty of the Chetty creditor to 
obey the direction as to appropriation when he 
reeeived the cash or proceeds on the 18th May, and 
that the provision at the end of section 59 of the 
Indian Gontract Act, 1872, would have applied and 
-was mandatory .to the effect that the payment ‘‘ must. 
be applied accordingly.” If then the Chetty had. 
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done what he was bound by law to‘do, he would on 


T.D.Fostzr the 18th May have made an entry of satisfaction to 


AND FOUR 
Vv. 
R.M.A.L. 
CHETTY 
FIRM. 


-ALENTAIGNE, 


the extent of Rs 6,000 in respect of the promissory- 
note in suit. In that case there would be no ques- 
tion that both Foster and Datta, as well as the other 
appellants, would have ceased to be liable to the 
Chetty for more than the small balance of Rs. 120 
by reason of the increase of the total debt to the 
extent of the one month’s interest of Rs. 120 then 
due. I think that the appellanis were entitled to 
that benefit from this payment whether the Chetty 
did his duty or not, and I do not think that the 
Chetty can alter that position by committing a 
breach of duty. If it is held, as I think it must be, 
that Foster and Datta were released from liability to 
the extent of Rs. 6,000 on the 18th May 1922, I do 
not see how any agreement come to between Dayalal 
and the Chetty on the 22nd May could alter that 
position and revive a liability which had been pro 
danio extinguished. I think that it would be neces- 
sary to get Foster and Datta, as well as the other 
appellants, to join in the agreement reviving that 
liability for the portion of the debt ai had been 
extinguished, 

Though I am satisfied that the above propositions 
‘are correct statements of the law applicable to the 
facts of this case, I have been unable to find any 
authorities on cases exactly parallel to this case; and 
it was admitted at the Bar that the advocates con- 


“cerned had beeh unable to obtain any authority in 


point. On behalf of the respondent it was contended 
that solongas the Chetty did not act on the direc- 
tion, if any, received on the 9th May, it was open to 
him to keep the money in a suspense account and 
subsequently to get the debtor to cancel the appro- 
priation. My answer to this aretngent ts that in my 
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opinion the Chetty was not entitled to keep the 
money in a suspense account for a single hour be- 
cause he had received and accepted the cheque and 
the money with a specific direction which by law 
he was bound to carry out. Section 59 of the Indian 
Contract Act is specific and mandatory to the effect 
that the payment must be applied accordingly, and a 
failure to carry out that statutory provision for a 
single day or a-single hour was illegal anda breach 
of duty. The section does authorise a creditor to 
refuse to receive a payment, if he does not agree to 
the specific direction as to the appropriation thereof ; 
but in my opinion it is clear that such election must 
be made at once, and if he does not at once reject 
the payment, it is too late for him to contend that 
he has not received a payment legally appropriated 
to the particular debt. Once he receives the pay- 
ment, the question arises with what intention did 
the debtor make the payment? For example, it 
has been held by Their Lordships of the Privy 
Council in Davenport v. The Queen (1), that ina case 
where a tenant, who had incurred a forfciture, ten- 
dered a sum for rent which the landlord nominally 
refused to accept as rent but did in fact keep under 
protest, stating that he was receiving it conditionally 
and without prejudice to the right to deal with the 
land as forfeited, the landlord was taking a course 
he was not entitled to take and had thereby waived 
the forfeiture. The same ‘point had previously been 
decided by the House of Lords in the case of 
Croft v. Lumley (2), where the landlord told the 
tenant at the time of payment that he refused to 
accept the money as rent but that he took it solely as 
compensation for the use of the land. Consequently 
it would seem that even if the Chetty had told 

(1) (1877) 3 Appeal Cases 113, (2) (1858) 6 H.L.C, 672; 10 E.R 1459, 
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Dayalal on the 9th May that he refused to comply 


T.D.FosteR with his direction to apply the cheque to the 
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note in suit and that he intended to apply it to 
other notes, it would not have justifed him in 
keeping the cheque in contravention of Dayalal’s 
direction, and his only proper course would have 
been to return the cheque then and there to Dayalal. 
A fortiori the Chetty after apparently accepting the 


‘cheque without protest on the 9th May, was not 


entitled to disregard the direction on ihe 18th May 
when he received the cash. These two authorities 
and other decisions to which I have referred bear 
out the construction which I have placed on section 
59 of the Indian Contract Act, 1872. That being so 
it seems clear that the note would have been satis- . 
fied and discharged pro tanto on the receipt of such 
payment; and such was in fact the intention of 
Dayulal on the 9th and there is no evidence that he 
had any change of intention before the 22nd May, 
and moreover it is not suggested that he had any 
communication with the Chetty between 9th and 
17th May. Once itis clear that the note was satis- 
fied and discharged fro tanto on the 18th May, it 
seems an obvious proposition that the satisfied por- 
tion could not be revived without the consent of 
the five obligors, assuming even that a revival with 
their consent would not have been a breach of the 
stamp law. : 

_ For the above reasons I would hold that the pro- 
missory-nofe in suit was satisfied by the two pay- 
ments discussed above except as regards a small 
balance of Rs. 4-12-0 due for interest which has 
not been referred to in the argument and is too 
small to justify a decree when it can more 
conveniently be deducted from the cost:to be 
awarded. 
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I therefore set aside the decree of the District 
Court and direct that the suit as against all defen- 
dants be dismissed, but that the plaintiff Chetty shall 
pay the costs in both Courts to the appellants, 
Foster and Datta, less Rs. 4-12-0 to be deducted 
therefrom as the balance of interest. 


Carr, J.—I concur. 





CIVIL REFERENCE. 


Before Sir Sydney Robinson, Kt., Chicf Justice, Mr. Justice Heald and 
Mr. Justice Bsasley. 


STIEL BROTHERS & COMPANY, LIMITED 
v. 
GOVERNMENT. * 


Super-tax—Indian Income-tax -ict (XI of 1922}, section 2, sub-section (15) 
sections 16, 12, 5S—Distribution of profits accuniulated by a Company in 
the form of bonus shares—Shareholders with uo option to tak: profits in 
any other form—“ Income, profits or gains” to the shareholder do not 
include such issue of shares, 

Where a limited liability Company capitalized the sum Standing in its books 
us undivided profits and directed that the sum be distributed to the holders of 
the ordinary shares in the form of fully paid bonus shares, the shareholders 
being given no option to take the profits in any other form, /eld, that such 4 
transaction does not result in any income, profits or gains to the shareholders, 
within the meaning of section Z, sub-section (15), and sections 16 and 12 of the 
Indian Income-tax Act, 3922. © 

Bouch v.Sproude, L.R. (1887) A.C. 389 ; Con:missioners of Inland Reyenuc 
v. Blott, L.R. 1 K.B.D. (1920) 114—followed. 

Swan Brewery, Limited v. The King, (1914) L.R.A.C. 231—dis!inguished. 


This was a reference to the High Court made on 
the 7th December 1923 by the Commissioner of Income- 
‘tax, Burma (J. C. Mackenzie, Esq., M.A., I.C.S.), the 
question referred being: 

“Did the transactions evidenced by the resolutions 
passed by the Indo-Burma Petroleum Company, 
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Limited, dated 19th July 1921 and 10th October 1921, 
respectively, by the returns of allotment dated 27th. 
July £921 and 25th October 1921, and by the contracts 
dated 23rd July and 10th October 1921, involve the 
receipt by Messrs. Steels of any income, profits or gains. 
within the meaning of section 2, sub-section (15), 
section 16 and. section 12 of the Indian Income-tax 
Act, 1922, and consequently liable to super-tax under 
section 55?” 

The statement of the learned Commissioner’s opinion 
on the question referred to as required by’ section 66 of 
the Income-tax Act is reported below :— 

“In the case in point the sum of Rs. 56% lakhs 
capitalized was profits in the hands of the Indo-Burma. 
Petroleum Company, Limited, and they had paid 
income-tax on it. The sum was taken out of profits 
current and accumulated, a bonus was voted to the 
shareholders, and the money was appropriated to the 
payment for new shares issued in satisfaction of the 
bonus. ‘The bonus shares received by Messrs. Steels 
were issued in respect of an actual sum of Rs. 28} lakhs. 
Primd facie, in receiving these shares, which were 
saleable and were certainly worth their face value, 
Messrs. Steels certainly received money’s worth. As 
will be shown below this was the opinion both of the 
Company at home and of their representatives in 
Rangoon. The letter dated January 1923 from Messrs. 
Allan, Charlesworth & Co., show that Messrs. Steels 
base their claim that the sum of Rs. 28+ lakhs, being 
the value of the bonus shares is not liable to super- 
tax, on the House of Lords’ decision in the case of 
Commissioners of Inland Revenue v. John Blott. In 
that case Lords Haldane, Finlay and Cave (Lords 
Dunedin and Sumner dissenting) held that in the 
circumstances of that case the bonus shares received 
by John Blott were of the nature of an accretion to 
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capital and that the recipient had not received any- 
thing that could be classed as income. The decision 
in Blott’s case followed a previous House of Lords’? 
decision in Bouch v. Sproude. A Privy Council 
decision in Swan Brewery Company v. The King was 
differed from ; but as will be noted below, there is 
considerable doubt as to how far the majority Lords 
in Blott’s case were aware that they were overruling 
the principles laid down in Swan Brewey Company v. 
The King. 

“My opinion is that the decision in Bloitt’s case 
does not apply, that further more if the reasoning of 
the majority Lords in Blott’s case be analysed it. will 
be found to be fallacious ; and that the present case 
is governed by the Privy Council ruling in Swan 
Brewery Company v. The King; and that Messrs 
Steels are liable to pay super-tax on the sum of Rs, 284 
lakhs, being the value of the bonus shares received 
from the Indo-Burma Petroleum Company, Limited. 


I] 


“The arguments against the application of the 
principle followed in Blott’s case to the present case, 
which are stated at greater length below, may be 
summarized as follows :— 

(a) The language of the taxing section involved 
in Bloti’s case is different to that of the section 
involved in the present reference. 

(b) The relations existing between Nianaea, Steels 
and the Indo-Burma Petroleum Company, Limited, 
make the circumstances of the present case so com- 
pletely different: from the circumstances in respect of 
which the decision of the majority Lords in Blott’s case 
was specifically given that that decision does not apply. 

(c) The circumstances attending the declaration 
or the ‘bonus and the issue of the shares, and in 


18 


213 


1924 
STEEL 
BROTHERS & 
Co., Ltn. 


GOVERN- 
MEN. 


‘214 
1924 


STEEL 


BRotHERS & ° 


Co., LTp. 


U; 
GO7TERN- 
MENT. 


INDIAN LAW REPORTS. { Vor. II 


particular the fact that Messrs. Steels by crediting 
the bonus shares to profit and loss and subsequently 
by taking them into consideration in distributing a 
dividend have treated the value of the bonus shares 
as income, differentiate the case entirely from Blott’s 
case, 

(d) The reasoning of the majority Lords in Blott’s 
case is fallacious. If the facts are analysed it will be 


‘seen that in the present case Messrs. Steels in 


receiving the bonus shares have received a profit or 
gain and that they are liable to pay income-iax on 
their value. — 

(e) A necessary step towards. the issue of the 
bonus shares is the distribution, by imputation, to 
each shareholder of lis proportional share of the 
amount capitalized. This involves the receipt by him 
of a profit or gain, which is liable to super-tax. There 
is no justification for disregarding this necessary step. 

(f) Even if there were, in the case of an 
individual shareholder, justification for disregarding 
this necessary step, there is none where the recipient 
shareholder is a juridical person like a limited company. 


III (a) 

“The first point to be noticed is that there is a 
difference between the United Kingdom Act and the 
Indian Income-tax Act, 1922, in the wording of the 
relevant portion of the taxing sections. The charging 
section of the English Act [section 66 of the Finance 
(1909-10) Act, 1910, as reproduced later] imposes 
super-tax ‘in respect of the imcome of any individual, 
the total of which from all sources exceeds” a certain 
sum. In the Indian Income-tax Act, 1922, the charg- 
ing section (section 55) imposes an additional duty, 


“j.e., super-tax, in respect of the total income of the 


previous year of any individual, unregistered firm, 
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Hindu undivided family or company. Section 2 (15) 


defines’ total income as the total amount of income, , 
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applies. 

“The Indian super-tax is Sad with reference to 
an assessee’s ‘income, profits and gains,’ whereas 
in the United Kingdom super-tax is charged in res. 
pect of the income of an individual. The scope of 
the taxing section in the Indian. ‘Act is wider than 
that of the English Act. 


III (8) 


e ven if it were conceded that the principles laid 
down by the majority of the Lords in Blott’s case 
were right as applied to the circumstances in that 
particular case, ihe present case differs so much in 
essentials from Blo/it’s case that these principles 
cannot be held to apply. Of the five noble Lords 
who gave judgments in Bloti’s case two (Lords 
Dunedin and Sumner ) were completely against Blott’s ; 
and three ( Lords Haldane, Finlay and aes devided 
in his favour. 

“When the individual judgments of the majority 
Lords are scrutinised in detail it becomes clear that 
the judgment as a whole has no reference to a case 


like the case in point. For it is clear throughout - 


that John Blott was merely an ordinary shareholder, 
an individual who happened to own certain shares in a 
particular.company. He had no controlling interest 
in the company. On the other hand Messrs. Steels 
own half the shares in the Indo-Burma Petroleum 
Company, Limited, the other half being owned by 
another Limited Company, Messrs. Jamals. These 
two Limited Companies had between them the 
appointment of the directorate of the Indo-Burma 
Petroleum Company. 


Govern- 
MENT. 
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“The following passages from the judgments may 
be cited as showing that the majority of the Lords 
in Blott’s case had in mind, in arriving at their 
decisions, circumstances ae different noms those 
in the present case. 

“ Lord Haldane states (vide page 182, Volume IX, 


Appeal Cases, 1921) :— 


‘A shareholder is not entitled to claim that the 
company should apply its undivided profits in pay- 
ment to him as dividend. Whether it must do so or 
not is a matter of internal management to be decided 
by the majority of the shareholders.’ Lower down 
( page 185, ibid.) he states :— 

‘It is by no means certain that the majority in 
such a general meeting would consist of persons 
liable to super-tax and assembling to devise a method 
of escaping it . . . . . . The majority on. 
any occasion consists of persons who escape from 
super-tax because their incomes, even with the 
additions to be derived from the distribution by the 
company, are below the level required for the tax.’ 

“Lord Finlay discussing Bloti’s case states ( page 
194, ibid.) :— 

‘No option was left to any particular share- 
holder. He was compelled by the action of the 
company to take the preference shares.’ 

“Lord Cave explicitly states :— 

‘I think it right to add that if in the present 
case (as in Bouch v. Sproude) an option had been 
given to the shareholders to take or refuse the bonus. 
shares, different considerations would have arisen ; I 
desire to reserve my judgment as to the effect of 
such an option upon ihe liability to tax.’ 

“The above passages show Clearly that the majority 
of the Lords in Blett’s case had in mind an individual 
shareholder who had no controlling interest in the 
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company. The reverse is the case in the present 
case. The two limited companies which between them 
owned all the shares in the Indo-Burma Petroleum 
Company, Limited, and appointed the Directorate, 
could, as they wished, have distributed their surplus 
profits either as dividends or bonus shares. They had 
complete control over the doings of the Indo-Burma 
Petroleum Company. Messrs. Steels and Messrs. 
Jamals undoubtedly had the option of taking the 
money as dividends or through the medium of bonus 
Shares. This in itself differentiates the present case 
from Blott’s case to such an extent that the same 
principles do not‘apply. This dictum of Lord Cave’s 
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quoted specifically rules out a case like the present > 


case from the scope of the principle laid down in 
Bloti'’s case. A further point of difference between 
Biott’s case and the present case in that in Blott’s 
case the bonus shares issued were part of capital 
previously authorised but as yet unissued. In the 
case in point prior to the declaration of the first 
instalment of the bonus on July 1921 the Indo- 
- Burma Petroleum Company, Limited, had not the 
power to ‘‘ capitalize” profits orreserves. This power 
was assumed by a special resolution amending the 
Articles of Association passed at.a meeting on 29th 
June 1921 and confirmed on July 19th, 1921. The 
authorised capital of the company had up till fune 
1921 been Rs. 1,00,00,000 of which Rs. 93,38,000 had 
been issued. The amount of unissued capital would 
not have permitted the capitalization of the Rs. 31°5 
lakhs capitalized by the resolution of 19th July 1921. 
But just prior to this a special resolution passed at 
a meeting on 18th May 1921 and confirmed at a 
meeting on 2nd June 1921 had increased the capital 
of the company from Rs. 1,00,00,000 to 
Rs. 2,00,00,000. 
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: III (c) | 

“The next set of arguments against the application 
to the present case .of the principles laid down in 
Blott's case is that Messrs. Steels have themselves 
treated the value of the bonus shares as a profit. It. 
must first be noted that the intention of the Indo- 
Burma Petroleum Company, Limited, in declaring the 
bonus apparently was that the bonus should be 
income. The words of the resolution authorising the 
bonus show this :— 

se « « « « « « Shab that som he distitibuted- 
as bonus free of incomeé-lax . 2 «. 6 «. x’ 

“It is to be remembered that the present appeilants, 
Messrs. Steels themselves, supplied half the directo-. 
rate of the Indo-Burma Petroleum Company, 
Limited. 

“The manner in which the present question was 
raised is significant. Messrs. Steel Brothers & Co., 
Ltd., in their accounts treated the value of the 
bonus shares asa profit. The value of the bonus shares. 
was taken into account by showing it in the Profit and 
Loss Account as a profit received. This was done in 
the accounts prepared in London. The assessment in 
Rangoon was made after Messrs. Steel’s representative 
had had several interviews with the Income-tax Officer. 
The details of the assessment were fixed up between the 
Income-tax Officer and Messrs. Steel’s representative 
before Messrs. Steels made a formalreturn. When the 
formal return was made Messrs. Steels also filed a pro 
forma assessment. The actualassessment finally made 
was practically the same as the pro forma assessment 
putin by Messrs. Steels. At none of the preliminary 
meetings was any question raised as to Messrs. Steels” 
liability to pay super-tax on the value of the bonus 
shares. In the return of income and in the pro forma 


- assessment the value of the bonus shares—Rs. 28} 
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lakhs—was included in Messrs. Steels’ income. The 
point is of significance as showing that the ordinary 
unsophisticated businessman regarded the value of the 
bonus shares as income, and income liable to tax. The 
assessment was finally made on 9th January 1923. It 


was not till seventeen days later that Messrs. Steels, 


having presumably in the meantime received enlighten- 
ment from some quarter, raised the question as to 
whether or not the value of the bonus shares was 
liable to super-tax. 

“ However, the main point raised in this paragraph 
is this: that Messrs. Steels having in general meeting 
passed the account in which the value of the bonus 
shares 1s treated as a profit, have irrevocably, so far as 
the company is concerned; stamped the sum in 
question with the character of profits. 

“The company in general meeting having thus 
declared the amount now in question to be profits, I 
cannot see that the executive of the company is com” 
petent now to plead that this amount is not profits. 

“An examination of the Profits and Loss Account 
shows that not only was this sum of Rs. 283 lakhs taken 
into-account asa profit received but that if this sum 
had not been so taken into account, Messrs. Steels 
would not have been able tu pay so large a 
dividend. 

“ The value of the bonus shares formed part of the 
fund from which Messrs. Steels paid their dividend.” 

“ Article 129 of the Articles of Association of 
Messrs. Steel Brothers & Co., Ltd., is as follows :— 

‘No dividend shall be payable except out of the 
profits of the company and no dividend shall carry 
interest.’ 

“It may be argued that the manner in which a 
company in its account deals with a particular sum 
of money does not determine the nature of that sum cf 
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money as regards its liability to taxation. The reply 
to this argument is that the ruling in  Blott’s case is 
to the effect that a company can decide what is to 
be the nature of certain of its profits as regards 
liability to taxation. According to Blott’s case, in 
the present instance, the Indc-Burma Petroleum - 
Company have stamped the sum of Rs. 28% lakhs 
with the character of capital, and Messrs. Steels have 
received neither money nor money’s worth. As ja 
matter of hard fact, on the other hand, Messrs. Steels 
have declared this sum of Rs. 28% lakhs to be profit 
and taken it into a¢count as such and proceeded to 
distribute it as a dividend. 

“T cannot see any reason, why, for the purpose of 
deciding the question of liability or non-liability to super- 
tax, the distributing company should be dominant, 
any more than the recipient company. 


III (d) 


“ At the end of the previous paragraph it was shown 
that the application to the present case of the principle 
laid down in . Blott’s case leads to an incongruity. 
According to the ruling in Blott’s case, the Indo-Burma 
Petroleum Company, Limited, declared validly against 
all the world, that the sum of Rs. 28% lakhs at present 
in question was capital. Messrs. Steels had received 
neither money nor money’s worth. And Messrs. Steels, 
equally validly against all the world, have declared that 
this sum is income and proceeded to take it into 
account in distributing a dividend. There is a 
complete incongruity. 

“The majority Lords in Blott’s case say that Messrs. 
Steels in receiving the bonus shares’ have received 
neither money © -money’s worth. Yet Messrs. Steels, 
one of the !_.4scst concerns in India, in their accounts 
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which, be it noted, were prepared ‘by a leading London 
firm of Chartered Accountants, show the value of the 
‘bonus shares as a profitreceived and take it into account 
in order to distribute a dividend. Their representative 
in Rangoon, in submitting the firm’s return for income- 
tax purposes included the value of the bonus shares in 
the income received. 

“ The inevitable conclusion, itis subinitted, is that 
the decision of the majority Lords in Blott's case is not 
in accordance with the facts and that the reasoning is 
fallacious. One may take this line with more boldness 
asthe noble Lords who passed orders in Blott’s case 
take exactly opposite views on a question of fact 
regarding one of ihe previous rulings referred to in 

the judgment, viz., that in Sean Brewery Company v 
The King. The point in question is as follows :— 


“Tord Haldane held that the finding in that case 


turned on the fact that in the relevant part ~-of the 
statute concerned (The Dividend Duties Act, 1902, of 
Western Australia) the word ‘advantage’ is used. 

“ As quoted on page 188 of Volume II of Appeal 
Cases, 1921, Lord Haldane states: ‘What is clear 
is that the wide character of the word “ advantages” was 
a primary consideration in what was said by Their Lord- 
ships who took part in advising His Majesty.’ Lord 
’ Dunedin—vide page 203, ibid.—is of the same opinion. 

“On the very same point Lord Sumner states (vide 
page 217, ibid.) :— ; 

‘That case did not turn on the special definition of 
dividend in the taxing statute of Western Australia,’ 

- “The judgment in Swan Brewery Company v. The 
King can be readin afew minutes. A perusal will show 
that the case did not turn on the word ‘advantage.’ 

“The question given shows that it was notatall clear 
to what extent the principle involved in Swan Brewery 
Company v. The King was being differed from. Nor yet 
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isit clear how far Blott’s case confirms the principle 
laid down in Bouch vy. Sproute. Lords Dunedin and 
Sumner held that Bouch v. Sproude did not apply. Ina 
Passage already quoted Lord Cave differentiated Blott’s 
case from Bouch v. Sproude. The passage is: ‘I think 
it right to add that ifin the present case(as in Bouch v. 
Sfroude)an option had been given to the share- 
holders to take or refuse the bonus shares, different 
considerations would have arisen: I desire to 
reserve my judgment as to the effect of such an option 
on the liability to tax.’ 

“Surely the effect of this passage is that Lord Cave 
did not consider that Blott’s case was governed-by the 
decision in Bouck v. Sproude.. The fact is thatitis not 
clear how far the majority Lordsin Blott's casé were 
consciously differing from the decision in Swan Brewei y 
Company v. The King.- Nor yet how for they regarded 
the point at issue in Blott’s case as previously decided 
by Bouch v. Sproude, is further justification for a critical 
attitude towards the decision of the majority Lords in 


. Blott’s case. 


“The gist of the ruling in Blott’s case is that when 
bonus shares are issued there is merely an appreci- 
ation of the capital of the recipient shareholder but 
he received nothing that can be classed as income. 
In examining the decision in Blott’s case it must be. 
kept clearly in mind that the liability of a shareholder 
who receives bonus shares to pay super-tax on their 
value depends solely on whether or not.in receiving 


‘the bonus snare, he has received, as distinct from 


his capital, either money or money’s worth. If this 
criterion be adhered to, some of the dicta in the 
judgments in Blett’s case are seen to be irrelevant. It 
is stated for instance, that when bonus shares are issued, 
what might have gone to the shareholder as dividend 
has gone to increase the capital of the company. But 
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surely the fact that the company has not parted with 
any of its assets is quite compatible with the share- 
holders having received a profit or gain. It is true 
that the company has retained the money capitalised. 
But the bonus shares have a value. In receiving the 
bonus shares the shareholder receives money’s worth: 
The fact that the company has not parted with any of 
its assets is quite irrelevant so far as the liability or 
otherwise of the shareholders to pay super-tax on the 
value of the bonus shares is concerned. 

“TItis also said that when the bonus shares are 
issued to shareholders the new shares do not give the 
shareholder an immediate right to a larger amount of 
the existing assets. The new- shares, it is argued, to- 
gether with the old ones entitle him merelyto the 
same amount of the existing assets as he was entitled 
to by theold shares before the issue of the bonus 
shares. This isso fartrue. It must be pointed out, 
however, that exactly the same is true of adividend. 
After the declaration of a dividend the dividend-warrant 
of any shareholder taken together with the shares entitle 
him only to the same amount of the existing assets as, 
prior to the declaration of the dividend, he was entitled 
to by reason of his shares alone. The significant point, 
for our present purpose, is that when a dividendis paid, 
the shareholder receives something quite separate from 
and above and beyond his capital as represented by his 
shares. The processes which lead up tothe paying of 
a dividend are as follows :— 

‘“‘A company beginsa successful year with a certain 
amount of assets. At the end ofthe year these assets 
have increased. The extent of the increase can only 
. beascertained after an account has been taken. By the 
process of accounting the incréased amount of assets at 
the end ofthe yearis divided up into the assets with 
which the company started (the capital) and the 
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profit. The profit is separated out after precautions 
are taken, by allowing for depreciation, for doubtful 
debts, etc., for ensuring that, sofar forth, the original 
assets (the capital) is left intact. The profits are 
what is left over when all provision has been made 
for ensuring that the original capital cateris paribus, 
is undiminished. InIndia the company pays income- 
tax on its profits. Out of its profits, current or 
accumulated,- the company pays a dividend. When 
the shareholder receives a dividend he receives some- 
thing separate from and in addition to his capital as 
represented by his shares. He has received a ‘profit’ 
or ‘gain’ or ‘income.’ This is liable to income- 
tax. Accordingly under section 16 of the Indian 
Income-tax Act, 1922, sums received as dividends are 
included in the total income of anassessee and in 
his assessment he is given credit for the amount paid © 
by the company. Whena dividend is paid, the share- 
holder receives a dividend-warrant which he can 
encash. 

“Tt appears to me that all the essential factors which 
make dividends liable to income-tax and super-tax ar® 
present in the case of an issue of bonus shares like the 
present. To begin with the fund which is capitalized 
was profits. The company has paid income-tax on 
these profits. These profits had been separated off fromm 
the capital, which, after they had been separated off, was 
still, so farforth, undiminished, The value of the bonus 
shares falling to each shareholderis the portion of the 
total amount capitalized proportionate to his holding 


in the company. The bonus shares. are realizable 


quite apart from the shareholder’s original shares, 
He can sell his bonus shares and still have his capital 
asrepresented by his original shares intact. I do 
not see therefore that it can beheld that 2 shareholder 
who receives bonus shares has not received money or 
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money's worth. In the present case Messrs. Steels 
having their capital, invested in the Indo-Burma 
Petroleum Company, Limited, intactreceived in addition 
hereto bonus shares to the value of Rs. 281 lakhs. 
Surely this is obviously a profit or gain. Thatit was 
so is shown by the fact that Messrs. Steels took the 
value of these shares into account in their Profit and 
Loss Account. Itis to be noted that it is not necessary 
that what the shareholder receives should be cash, 
Even in the United Kingdom if the shares distributed 
by the Indo-Burma Petroleum Company, Limited, had 
been shares in another company, Messrs. Steels would 
have been liable to pay super-tax on the value of 
these shares—vide the ruling in Pool v. Guardian 
“Investinent Trust. There does not appear to be, so 
far as income-tax purposes are concerned ; any difference 
between its own shares which a company distributes toa 
shareholder as a bonus and shares in another company 
which it similarly distributes. Both alike are equally 
separate from and in addition to the shareholder’s capita] 
as represented by his original shares. Both are therefore 
to the shareholder a ‘ profit’ or ‘gain’ or ‘income.’ 
The same process of sale is necessary betore the 
shares in either case can be turned into money. 
“The present case is simplified by the fact that 
Messrs. Steels have, since the formation of the Indo- 
Burma Petroleum Company, Limited, in 1909, held 
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practically the same holding in the company right” 


up till the end of the period which is concerned in 
the present reference. 


Ill (e) 


“In the preceding paragraph it has been shown, 
qnite apart from the machinery used in issuing the 
bonus shares that the bonus shares are a ‘profit’ or 
‘gain.’ Another line of argument is that adopted 
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1924 by the dissentient Lords—Lords Sumner and Dune- 


Rte din—in Blolt’s case. This line of argument is that in 
Co, Lrp, Order to effect the issue of the bonus shares two 
Govary. Steps are necessary :— 

MENT. (1) the distribution by imputation of a sum of 
money to the shareholders, 

_(2) the application of the money so imputed to 

the payment of the bonus shares __ 

“Lord Dunedin states the case ccncisely :— 

‘The Company cannct issue the shares for noth- 
ing. They must be paid for in money or, under 
certain conditions, in money’s worth. Furthermore, 
the company cannot itself provide the money to pay 
for the new shares. If it did so, it would do what is 
equivalent to buying its own shares, and that it can- 
not do: Trevor v, Witworth.’ 

‘Accordingly a necessary step to the issue of the 
bonus shares is the distribution, by imputation, to 
each shareholder of hs proportional share of the 
amount capitalized. This amounts to the receipt by. 
the shareholder of this particular sum of money, 
The shareholder receives a ‘profit’ or ‘gain’ 
which is liable to income-tax and, if the total income 
of the shareholder in question is above the requisite 
minimum, to super-tax. The fact that the amount 
capitalied is creditezd, in their several. appropriate 
‘amounts, to the shareholders, is not affected by the 
fact that the shareholders are bound by the decision 
of the company as to the manner in which such 
money will be utilized. 

“In the present case—vide the resolution cited in 
the statement of facts—the Indo-Burma Petroleum 
Company, Limited, decided that: the two sums of 
money, of which the sum of Rs. 28% lakhs now in 
question is one moiety, should be distributed to the 
shareholders as a bonus: The returns oi allotment 
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filed show that the consideration for which the shares 
were allotted was the satisfaction of the bonus in 
question. The procedure followed—and it was the 
inevitable, necessary procedure—involved the payment 
by imputation, of the amounts in question to the 
shareholders. The receipt by the shareholders of such 
' moneys-rendered them liable to pay super-tax on them. 

“In the case Bouch v. Sproude, which the majority 
of the Lords in Blott’s case followed, the company 
actually issued a warrant for the amount distributed 
as bonus. The fact that as a necessary step to the 
issue of the bonus shares, payment, by imputation or 
otherwise, of his proportional amount, must be made 
to each shareholder was got round by disregarding 
the actual processes followed and regarding solely the 
substance of the whole transactions, which was that 
a sum which had been available for distribution as 
dividends had been added back to capital. This 
‘procedure may have been justifiable in deciding a 
question between a tenant-for-life and a remainder- 
man. It does no appear to. be justifiable in decid- 
ing a question of liability to income-tax or super-tax 
where the question at issue is whether or not an 
assessee received anything amounting to a profit or gain. 


II (f) 


“A further consideration is this : in the judgments 
of the three Lords who decided against the Crown 
in Blo't’s case, as in the previous judgment Bouch v. 
Sproude which they followed, the principle adopted 
was that it was necessary to look, not at the form of 
the processes by which the bonus shares were 
_ issued, but at the substance. Admittedly the form of 
the transactions involved was— : 

(1} the distribution of. a sum of money as a 
bonus to the shareholders. . 
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(2) the issue of bonus shares in satisfaction of 
that bonus. The distribution of the bonus 
unquestionably involves the receipt by the 
shareholder of ‘profits’ or ‘gains.’ But 
according to the principle followed in Bouch 
v. Sproude and by the majority of Lords in 
Blott’s case, one must look not at the form 
but at the substance of the transactions. 
This in net effect was that a certain amount 
of money available for dividends was added 
to capital ; the shareholders getting nothing 
that’ could be classed as ‘ income,’ What- 
ever justification there may have bcen for 
this view taken either in Blott’s case or in 
the case Bouch v. Sproude, the circumstances 
of the present case require that the actual 
formal process followed should alone be 
taken into consideration. Ashas been shown 
above, John Blott was an ordinary share- 
holder with no controlling interest in the 
company concerned in his case. The tenant- 
for-life in Bouch v. Sproude was in a 
similar position. 

“In the present case Messrs. Steels are not, as 
regards their holding in the Indo-Burma Petroleum 
Company, Limited, in the position of ordinary 
shareholders. They owned half the shares, the other 
half being held by another limited company: 
There were provisions in the Articles of Association 
reserving to Messrs. Steels and to Messrs. . Jamal 
Brothers & Company, Limited, rights controlling 
the transfer of shares to outsiders, and also control- 
ling the Directorate. Both Messrs. Steels and Messrs. 
Jamal Brothers & Company were precluded from 
engaging in any other oil-business and, without the 
consent Of the Indo-Burma Petroleum Company, 
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Limited, even from holding shares in another oil 
~ company. By the Articles of Association the Manag- 
ing Agency of the Indo-Burma Petroleum Company, 
Limited, was reserved to Messrs. Steels. As set out 
in the statement of the facts of this case, Messrs, 
Steels carry on some branches of their business directly 
while other branches are carried on through theagency 
of limited companies. Thus Messrs. Steels own all the 
shares in the Burma Company, Limited, a company 
whose business is rice-miliing except five shares (out 
of 22,500, which are held by Directors or Managers of 
Messrs. Steels. Messrs. Steels are in a similar position 
_as regards Messrs. George Gordon & Company (Burma), 
Limited, a company whose business is insurance. 
“Messrs. Steels are not in the position of ordinary 
shareholders as regards either the Burma Company, 
Limited, Messrs. George Gordon & Company (Burma), 
Limited, or the Indo-Burma Petroleum Company, 
Limited. Thetruth is that these ‘subordinate limited 
companies are artificial devices through which Messrs 
Steels find it convenient to Carry on different 
branches of their business. These subordinate com. 
panies are artificial devices. Their status, powers and 
duties are those formally fixed by. statute. Forma] 
procedure is of the essence of their being. In their 
case, whatever may be true in the case of individuals 
like John Blott, there is no justification for locking 
away from the form of the processes by which the 
bonus shares were issued and regarding only the ‘net 
effect of the processes. The parties concerned are all 
juridical persons and, as such, their whole existence is 
regulated by statute. There ts therefore no justification 
for disregarding the formal steps in the procedure,” 
In due course the reference was heard by a 
Full Bench of the High Court (Robinson, C.]., 
Heald and Beasley, JJ.) - 
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1924 McDonnell—for the Applicants, 


Se ae Higinbotham, Government Advocate (with him 
, Co, Ltp, Allan Keith)—for the Crowné 


v. 
eg RoBinSon, C.J.—This is a reference by the Com- 
missioner of Income-tax, and the question referred is :— 

“Did the transaction evidenced by the resolu- 
tions passed by the Indo-Burma Petroleum Company, 
Limited, dated 19th July,;1921, and 10th October, 
1921, respectively, by the returns of allotment dated 
27th July, 1921, and 25th October, 1921, and by the 

- contracts dated 23rd July and 10th October, 1921, 
involve the receipt by Messrs. Steels of any income, 
profits or gains within the meaning of section 2, 
sub-section (15), section 16 and section 12 of the 
Indian Income-tax Act, 1922, and, consequently, 
liable to super-tax under section 55”? 

The Indo-Burma Petroleum Company, Limited, is 
a company consisting, in fact, of lwo shareholders 
only, namely, Messrs. Steel Brothers & Company, 
‘Limited, and Messrs. Jamal Brothers & Company, 
Limited. There are a few other shareholders— 
nominees of these two companies—who hold. shares 
for the purposes of the Companies Act. But we 
miay treat this reference as if there were only two 
shareholders holding an equal number of shares 
‘each in the coinpany. 

During 1921, the Indo-Burma Petroleum Company, 
Limited, capitalized a sum of ,rupees fifty-six and a 
half lakhs, being part of their profits, accumulated 
and current, and issued bonus sharesfor this amount. 
Messrs. Steel Brothers & Company, Limited, received 
bonus shares to the value of Rupees: twenty-eight 
anda quarter lakhs. 

The question is whether these bonus shares are 
income, profits or gains on which, subject to the 
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provisions of the Act, Messrs. Steel Brothers & Com- 
pany, Limited, can be called upon to pay super-tax. 

Acting in accordance with the powers conferred 
by their Articles of Association, the Indo-Burma 
Petroleum Company, Limited, increased their capital 
and then proceeded to pass resolutions authorizing 
the issue of bonus shares. with the object of trans- 
ferring the accumulated profits of the Company to 
capital. There were two resolutions in respect of 
two sums, but the resolutions are the same, and it 
will be sufficient if I set out the first resolution :— 

“That this meeting pursuant to Article 105a 
directs—That it is desirable to capitalize the sum of 
Rs. 31,50,000, being part of the undivided profits of 
the company standing to the credit of the company’s 
Profit and Loss Account on the 31st December 
1920, and since carried into Reserve Fund and 
accordingly that that sum be distributed as a bonus 
free of income-tax amongst the holders of the 
ordinary shares or their nominees in proportion to 
the ordinary shares held by them respectively and 
‘that the Directors be authorized to distribute 
amongst them 31,500 of the unissued Rs.. 100 shares 
credited as fully paid in like proportions in satisfac- 
tion of such bonus.” 

The resolutions were carried, and the bonus 
shares were issued. 

We have been referred to several atithorities :— 

‘Bouch v. Sproude (1), Swan Brewery Company, 
Limited v. The King (2) and Comunissioners of Inlaid 
Revenue v. Blott (3). This last case was first heard 
by Rowlatt, J., whose judgment is to be found in 
Law Reports, I King’s Bench Division (1920), page 


(1) Law Reports XII Appeal Cases(1887), page 385. 
(2) Law Reports Appeal Cases (1914), page, 231, 
(3) Law Reports 1 H.K.B.D. (1920), page 114. 
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114. The appeal is to be found in Law Reports, IT 
King’s Bench Division (1920), page 657. The case 
was taken to the House of Lords whose decision 
is to be found in Law Reports, II Appeal Cases’ 
(1921), page 171. . 

The decision of Their Lordships of the Privy 
Council in the Swan Brewery case, if appliceble to 
the facts of the: present case, is binding onus. It 
is impossible to reconcile that decision with the 
dicision in Bouch v. Sproude, or with the decision 
in Blott’s case. 1. propose, therefore, first of all, to 


‘consider how far the Swan Brewery case was a. 


decision under a special Act, and whether it can be 
destinguished from the present case on that ground. 
The matter is rendered specially difficult, because 
the learned Lord who delivered the judgment in the 
Privy Council case was also one of the Law Lords 
who delivered the judgmentin the House of Lords 
in Blott’s case. He there stated (page 217): “Having 
arrived at this conclusion on the general law of 


_ statutory companies as now settled by decisions, I 


turn to the case of Swan Brewery, I have re-examined 
the case of the appellants and the respondents 
represented to the Privy Council and the record on 
that appeal, the report in the Court below, and the 
Companies Acts of West Australia applicable to the: 
case, that of 1893. I am quite clearly of opinion 
that what was said by the Judicial Committee, as to 
the effect in law and in business of a distribution of 
bonus shares, was part of'the decision and cannot be 
distinguished from the present case. Of course it 
does not bind your Lordships, but I think it ought 
to be followed by all who do not feel themselves. 
prepared to say that it was wrong and to say clearly 
why it was wrong. That case did not turn on the 


special definition of dividend in the taxing statute 
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of West Australia.” He further said : ‘‘ Bouch v. Sproude 
‘was cited and was considered. The passage in question 
‘was an essential part of the decision. It is in point 
now and I adhere to it. My Lords no authority has 
‘been cited to the contrary of the proposition jaid down. 
in the Swan Brewery case, apart from Bouch va 
Sproude and, with all respect to the Court of Appeal, 
I do not think there is anything in the opinions 
there expressed which really touches the present case.’? 
‘Sir Robert Finlay, K.C., as he then was, argued the 
‘case for the appellants before the Privy Council, and 
he is recorded to have stated in argument (page 233) : 
“The decisions in cases as between a tenant-for-life 
‘and a remainder-man, such as Bouch v. Sproude, etc. 
are not applicable to the case, which depends entirely 
upon the construction of the statutes,” 

There is no reference in the judgment delivered 
‘by Lord Sumner to Bouch v. Sproude ; that it was 
referred to is clear ; that it was considered, we have 
the word of Lord Sumner. But there is nothing in 
the judgment to show why it was held to be in- 
applicable. So far as the judgment itself goes, it 
refers throughout, except for a passage at the very 
end, to which I shall presently refer, to refer to the 
Dividend Duties Act of Western Australia, and to 
the special definition of the word “ dividend ” therein, 
and it emphasizes in particular the word “ advantage” 
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which forms part of that definition, Lord Sumner — 


said (page 234) : “In ordinary language the new shares 


would not be called a dividend, nor would the allot- - 


ment of them be a distribution of a dividend. The 


question in issue here is whether or not the new 


Shares were a dividend under the Act above 
mentioned.” He then quotes the definition,of the 
word “dividend” and goes on: “The new shares 
were intended to be and were distributed among 
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the shareholders; they were intended to be and 
doubtless are advantages to the allottees. The 
Supreme Court. of Western Australia held that they 
were dividends within the meaning of the Act, and 
that. duty was payable on their amount or value: 
accordingly. Then, after setting forth the argument 
for ihe appellants, the judgment goes on (pages 235, 


* 236) : “There can be no doubt that the new shares 


were distributed and were not the same things as. 
the old ones. They certainly were supposed to be 
advantages to the members of the company, none 


‘the less that the making of the issue was probably: 


an advantage to the company also. In so flourishing 
a business doubtless they really were advantages.” 
And then comes the passage to which I have referred 
above: “True that in a sense it was all one tran- 
saction, but that is an ambiguous expression. In 
business, as in contemplation of law, there were two 
transactions, the creation and issue of new shares on: 
the company’s part, and on the allottees’ part the 
Satisfaction of the liability to pay for them by ac- 
quiescing in such a transfer from reserve to share 
capital as put an end to any participation in the sum. 
of £101,450 in right of the old shares, and created 
instead a right of general participation in the company 
profits and assets in right of the new shares, without: 
any further liability to make a cash contribution in: 
respect of them. In the words of Parker, C.]., 
‘Had the company distributed the £101,450 among | 
the shareholders and had the shareholders repaid 
such sums to the company as the price of the 81,160: 
néw shares, the duty on the £101,450 would clearly 
have been: payable. Is not this virtually the effect 
of what was actually done ? It think it is’.” 

This decision appears to me to be in direct con- 
flict with the decision of the House of Lords in 
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Bouch v. Sproude, and the question whether it was 
a decision based on the special wording of the West 
Australia Act or not was considered by all the learned 
Judges who dealt with Blott’s case. Mr. Justice 
Rowlatt, in the First Court, referring to it said 
(page 134) : ‘‘There it was held that a shareholder 
receiving bonus shares, as in the present case, 
was receiving an advantage within the meaning of 
a highly artificial definition of the word ‘ divi- 
dend’ in a Colonial Act notwithstanding that his 
proportionate interest in the assets of the company 
remained the same after the transaction as it had 
been before. It was further recognized that such ad- 
vantage was the same.as that which he would have 


received, if he had been paid the bonus in cash: 


and expended it in subscribing for the new shares, 
Here the question is whether he has been paid 
and in my opinion the decision has but little, if 
any, bearing.” In the Court of Appeal the Master 
of the Rolls said (pages 664, 665) : ‘‘I have, however, 
felt great difficulty about Swan Brewery Company 
v. The King, where Lord Sumner, delivering the 
judgment of Lord Moulton, Lord Parker of Wad- 
dington and himself,-said that in a transaction 
similar to this the shares in ordinary language 
would not be called a dividend nor would the allot- 
ment of them be the distribution of a dividend, 
but in another part of his judgment, that both in 
business and in law the shareholder received so 
much dividend out of undivided profits, and then 
used it in paying up the new sbares. The actual 
decision was upon the special words of a Colonial 
Act containing what Rowlatt, J., calls a highly arti- 
ficial definition of the word ‘dividend,’ and the 
learned Judge distinguished the case on that ground. 
Lord Sumner also stated that the question turned 
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merely on that construction of a particular Act, and 
the case may be distinguishable from Bouch v. 
Sproude on that ground ; but I find it very diffi- 
cult to reconcile the reasoning of the two cases. 
If, however, they cannot be reconciled, I consider 
that we are bound to follow Bouch v. Sproude.” 
Warrington, L.J., referring to the Swan Brewery case, 
said (pages 670,671): “The decision itself was on 
the construction of an Act of Western Australia impos- 
ing ona company declaring a dividend a duty on the 
amount or value of such dividend and providing that 
‘dividend’ should include * * *” and. he 
then quotes the definition. He goés on: ‘“ Obviously 
tierefore the question for decision was far away 
from that in the present case. The discussion, both 
in argument and in the judgment, was mainly on 
the question whether there was any ‘advantage’ to 
anybody in the mere transfer of accumulated pro- 
fits to capital and the allotment of shares repre- 
senting the capital; but at the end the judgment 
contains the following passage * * *” and 
he then quotes the passage I have quoted. He 
goes on: ‘‘It was admitted in the argument that 
Bouch v. Sproude and cases of that nature were 
inapplicable. to the case under discussion, and I can 
hardly think that. Lord Sumner intended by the 
expression he used to express a view of his’ own or 
to approve of a view of the Chief Justice which 
would conflict with that expressed by Lord Herschell 
in Bouch v. Sproude.” 

Scrutton, L.J., referring to the Swan Brewery case 


stated (pages 673,674,675) : ‘°’Thit case turns on the 


construction of an Australian Act which taxes ‘ divi- _ 
dends,’ defining them as * * *, The Privy 
Council held bonus shares paid up. out of accumu- 
lated profits to be ‘ dividends’ under that Act, though 


Vot. 1] RANGOON SERIES. 


‘saying : ‘In ordinary language the new shares would 
‘not be called a dividend, nor would the allotment of 
them be the distribution of a dividend.’ The judg- 
ment states that the question is merely the construc- 
tion of the particular Act, but Lord Sumner treats 
the transaction as one, both in business and in law, 
in which the shareholder receives so much dividend 
out of undivided profits, and then uses it in paying 
up the new shares, This decision, of course, is on 
another statute, and is not binding on us, though 
entitled to the greatest respect, * * ™ . But it 
is very difficult to reconcile it with the reasoning of 
a decision which is binding on us, the decision of 
the House of Lords in Bouch v. Sproude* ™* * 

It appears to me that the reasoning of Lord Sumner 
in the Swan Brewery case would have led the 
House of Lords to a different conclusion * * *.- 
The Privy Council do not state their view of Bouch 
v. Sproude probably because for some reason, which 
I do not understand, Counsel for the appeliants 
treated that decision as irrelevant ; but the reasoning 
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of the two cases appear to me to be in conflict, and, - 


if so, we are bound by the decision of the House of 
Lords.” 

In the House of Lords, Viscount Haldane, deal- 
ing with the Swan Brewery case stated (page 188) : 
“But the taxing statute was couched in very differ- 
ent language * * *..There were expressions 
in the judgment which may be construed as having 
gone rather further, and treated the payment made 
by. the company as equivalent in substance to a 
payment by the company to the shareholders, and 
by them back to the company. It may have been 
so, and without a fuiler knowledge of the facts in 
the case and of the local law than the report dis- 
closes, it is difficult to be quite sure about the 
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point, but what is clear is that the wide character 


‘of the word ‘advantages’ was primary consideration 


in what was said by Their Lordships who took 
part in advising His Majesty. I therefore do not 
feel embarrassed by the decision in that case.” 

Viscount Finlay merely stated (page 199) : “T 
must, however; confess that the reasoning on which 
the judgment is rested appears to me to be incon- 
sistent with the decision of this House in Bouch 
v. Sproude.” 

Viscount Cave stated (page 202) : “In Swaz 
Brewery Company v. The King, it was held that trans- 
actions similar to those now in question were, in 
effect, a declaration of a dividend within the mean- 
ing of the Dividend Duties Act, 1902, of Western 
Australia, and accordingly that duty was payable 
under that Act. The decision in that case is no 
doubt fully supported by the definition clause in 
the Western Australian Act ; but if it were not for 
the definition clause the decision would, I think, be 
inconsistent with the decision in Bouch v. Sproude.” 

Lord Dunedin merely said (page 206): ‘‘iIn 
conclusion, [ would only add that I have in this 
opinion of set purpose refrained from relying on 


the dictum of Lord Sumner delivering the judgment 


of the Judicial Committee of the Privy Council in 
the Australian case, not because I in any way 
disagree with it, but because I recognize that if it is 
in conflict with the necessary grounds of decision in 
Bouch v. Sproude, then as I am sitting in the House 
I should be bound to follow the latter-mentioned 
mag Se 
It is thus clear that all the learned Judges who 
have considered the Privy Council case have held 
that it is based on a special Act, although there are 
some remarks of a general character in the judg- 
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ment. They all also recognize that, if it was not to 
be explained as being based on a special Act, it 
would conflict with the decision in Bouch v. Sproude, 
as to which Lord Sumner himself -stated (page 
219) :— 

“ My Lords, needless to say, I fully, accept every- 
thing laid down in Bouch v. Sproude unreservedly, 
but I think it is only indirectly a decision upon the 
power of companies to capitalize undistributed profits 
and, as regards the steps by which this is or 1S 
deemed to be done, it is not a decision at all.” 

Lord Sumner distinguished Bouch v. Sproude in 
-Blott’s case, but, as will be seen from the quotations 
I have already made, that view was not accepted 
by any of the other Law Lords. 

The only conclusion possible, to my mind, on 
these judgments is that the fact that a decision had 
to be arrived at in Beuch v. Sproude for the 
purpose of deciding a question between a tenant-for- 
life and a remainder-man in no way affected the 
decision of the general quéstion as to bonus shares. 
in cases similar to the present one—a fact which 
had to be decided in that case just as much as. 
it had to be decided in Biott's case. 

I have given the matter my most careful 
consideration, and in my opinion the Swan Brewery 
case need not be taken to be a binding authority 
on us for the purpose of deciding the present 
reference, because it wasa decision based on the special 
provisions of a particular Act of Western Australia— 
an opinion in which I am supported by a very large: 
number of authorities. . 

The question before us, therefore, has been de- 
cided twice by the House of Lords, and in each 
case it has been held that bonus shares, such as. 
were distributed in this case, are not income,. 
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profits or gain, and are not, therefore, liable to 
super-tax, 

_ There can be no question as to what was the 
object .of the Indo-Burma Petroleum Company, 
Limited, and of its shareholders in passing the 
Tesolutions and making the large allotments of 
Shares that they did.. They were acting in exercise 
of the powers conferred by. their Articles of 
Association. Their object was to transfer certain 
sums standing in their Profit and Loss Account 
and iu their reserves ‘to their capital in order 
thereby to increase their capital and enable them 
to use that money as capital for a purpose which 
they had in mind. There was no intention of 
paying any dividend to the shareholders. In my 
opinion the transaction must be regarded as a 
whole, and the obvious intention of the company 
must be taken into account. There never was, and 
was never intended to be, any payment at all to 
the shareholders. Nc amount whatever was taken 
from the company or received by the shareholders. 


- Both the company and the-.shareholders were 


merely adopting a means, in accordance with their 
Articles of Association, for transferring profits to 
capital; because of the accretion to the capital 
effected by the resolutions, there had to be an 
allotment of shares, and the acceptance “of the 
shares was in no sense the acceptance of an income, 
profit or gain within the meaning of the Income- 
tax Act. 

I has been argued that the -whole of these 
transactions were effected merely for the purpose of 
enabling the Indo-Burma . Petroleum Company, 
Limited, to acquire shares in the Attock Oil 
Company, and that, therefore, the effect of the issue 
of the bonus shares was. really equivalent to the 
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transfer to the shareholders of shares in the Attock 
Oil Company so as to bring the case wilhin the rule 
in Pool v. The Guardian Investment Trust Company, 
Limited (4). I cannot accept this argument at all. 

No shares in any other company were transferred 
to the shareholders ; and, furthermore, we are not 
concerned with what the company may do with its 
increased capital, but only with the effect of adopting 
this method of increasing its capital. 

It was further ar:ued that the resolution directs 
that a sum be capitalized; that that sum be 
distributed among the shareholders; and _ that- the 
directors be directed to distribute it as bonus shares. 

It is pointed out that the language differs some- 
what from the language of the resolution in Blott’s 
case. The difference appears to me to be slight, and 
to be one of language only. In Blott’s case the 
resolution ran that a bonus at a certain rate be 
declared, and for the rest, the resolution was the 
same. 

There was, it will be observed, in this case no 
direction to the directors to pay any dividend ; on 
the contrary they were. directed to distribute the 
bonus shares, and it, therefore, appears to me to be 
impossible to hold that there was, in effect, a 
payment to the shareholders, returned immediately 
by them to the company in satisfaction of the bonus 
shares. There was no option left to the shareholders ; 
they had to take the bonus shares ; they could not 
demand any cash payment. 

It is said that they had an optign, and that they 
exercised it prior to the passing of the resolution. 
Of course, they had; but we are not concerned with 
that, but with the question whether they had an 
option, when the bonus shares were presented to 

(4) Law Reports, I King’s Bench Division, (1922), page 347. 
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them, of refusing them and demanding instead an 
equivalent in cash. 

It is unnecessary for me to recapitulate the 
arguments that are given much more ably than I 
could: do in the judgments in the cases I have 


‘already referred to. 


In my opinion, therefore, the question referred 
should be answered in the negative. 


HEALD, J.-Up tothe 2nd of June 1921 the Indo- 
Burma Petroleum Company had an authorized capital 
of one. crore of rupees divided into one lakh of Rs. 100 
shares of which 93,380 were issued. On the 18th 


of May 1921 the company by special resolution re- 


solved to increase its capital to two crores. That 
special resolution was confirmed on the 2nd of June 
1921, sothat thenceforward the authorized capital of 
the company was two crores, of which nearly one: 
crore was represented by shares already issued. On 
the 29th of June 1921 the company by special reso- 
lution resolved to add to its articles of association a 
new article authorizing a General Meeting of the 
Company on the recommendation of the Directors to 
direct capitalization of the whole cr any part of the 
profits or reserve funds of the company by the dis- 
tribution of paid-up shares of the company among 
the holders of the ordinary shares of the company in 
proportion to the number of shares held by them 
and directing the Directors to apply such portion of 
the profits:or reserve funds as may be required for 
the purpose of making payment in full at par for the 
shares of the company so distributed. That resolution 
was confirmed on the 19th July 1921 and thereafter 
the company had power to capitalize its profits or 
reserve funds by the distribution of shares among its 
shareholders. On the same date, the 19th of July 
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1921, the company resolved to capitalize the sum of 
31} lakhs of rupees out of its reserve fund and to 
distribute that sum as a bonus free of income-tax 
amongst the holders of the ordinary shares in pro- 
portion te the ordinary shares held by them, and 
authorized the Directors to distribute amongst the 
holders of the ordinary shares 31,500 of the unissued 
Rs. 100 shares, credited as fully paid in the same 
proportion in satisfaction of such bdnus. On the 
10th of October 1921 by an exactly similar re- 
solution the company resolved to capitalize another 
25 lakhs of the reserve fund and to distribute simi- 
‘ larly another 25,000 of the unissued shares. 

' As a result of those resolutions Messrs. Steel 
Brothers & Company, .Limited, received shares in 
satisfaction of bonus to the amount of Rs. 28} lakhs, 
and the question which we have to decide is whether 
or not those shares represented “income, profit or 
gains” within the meaning of those words’in the 
Indian Income-tax Aci (Act XI of 1922). 

A somewhat similar question was decided by Their 
Lordships of the Privy Council in 1913 in the case of 
Swan Brewery Company, Liniited v. The King. 

That company, like the Indo-Burma Petroleum 
Company, resolved to increase its capital, and did 
increase it by £101,450. It then resoived that 
£101,450 out of its reserve fund shouid be trans- 
ferred to the share capital account to represent the 
capital value of the new shares. It also authorized its 
Directors to: allot the new shares pro rata amongst 
the existing ordinary shareholders of the company in 
consideration of the sum of 4 101,450 transferred to the 
capital account from the reserve fund which, ‘it is 
to be noted, represented accumulated profits, exactly 
as it did in the present case. In Western Australia 
a Dividend Duties Act provided for the levy of a 
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duty on “dividends” and defined or described 
“dividends” as including “every dividend, profit, 
advantage, or gain intended to be. paid or distributed 
among any members . . . . of any company.” 
What therefore the Privy Council had to decide was 
whether or not shares distributed in the same manner 
and by the same procedure as the shares in this 
case were a dividend, profit, advantage or gain in- 
tended to be paid or credited to or distributed among 
the shareholders, Their Lordships held’ that the 
shares were an “advantage” distributed among the 


‘shareholders. and were therefore liable to the tax. 


They said: “‘There can be no doubt that the new 
shares were distributed and were not the same thing 
as the old ones. They certainly were supposed to be 
advantages to the members of the company .. . 
In so flourishing a business doubtless’ they really 
were advantages. The new shares were credited as 
fully paid and what is more they were fully paid, © 


.for after the allotment the company held 4 101,450 


as capital produced by the issue of those shares and 
for that consideration, and no longer as an undivided 
part of its accumulated reserve fund. True that in a 
sense it was all one transaction, but that is an am- 
biguous expression. In business as in contemplation 
of law there were two transactions, the creation and 
jssue of new shares on the company’s part, and on the 
allottee’s part the satisfaction of the liability to pay for 
them by acquiescing in such a transfer from reserve to. 
share capital as put an end to any participation in 
the sum of & 101,450 in right of the old shares and 
created instead a right of general participation in the 
company’s profits and assets in right of the new 
shares. without any further liability to make a cash 
contribution in respect of them.” It was on this 
reasoning that Their Lordships decided that the shares 
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were an “advantage ” distributed to the shareholders 
and so were liable to duty as a “ dividend.” 

But in the case of the Commissioners of Inland 
Revenue v. Blott, the House of Lords. decided that 
shares similarly distributed were not income but 
‘were an addition to capital and so were not assessable 
under the English Income-tax (or Super-tax) Acts. 

These two decisions can hardly be reconciled and 
if we follow one of them we are bound to answer 
the reference in the affirmative while if we follow the 
other we must answer it in the negative. 

The oaly question to be decided therefore is 
which of them we ate to follow. d . 

We are bound to follow the decision of the: 


Privy Council if that decision is applicable to the: 


case before us and we ought to follow the decision. 
of the House of of Lords if the decision of the Privy 
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Council is not applicable and that of the House of — 


Lords is. 

The House of Lords considered the Privy 
Council decision, and distinguished it from Blott’'s 
case on the ground, as Lord Haldane put il, that 
it was a decision on a taxing statute which was 
couched in very different language from the English 
Act which the House was considering. But it must 
be remembered that the House of Lords was not 
bound by the decision of the Privy Council while 
we are.bound by it, and Ido not think ihat a mere 
difference in the purpose for which the decision on. 
the facts is necessary would warrant us in’ coming 
to a decision which was different from that of the 
Privy Council on the same facts. The purpose of} 


tie decision in Bouch v. Sproude was that Lord. 


Herschell himself called the ‘‘ariificial” division of 


the enjoyment of property between a tenant-for-life and 


remainder-man and there were special difficulties. 
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in that case because it was not clear what part 
of the accumulated profits with which that case was 
concerned had been earned before the death of the 
testator. Nevertheless the House of Lords felt itself 
bound by that decision in Blott’s case which was a 
decision on a taxing statute couched in very different 
language from the law for division between a tenant- 
for-lifs and a remainder-man and in which no such 
difficulties arose. The present case and the Swan 
Brewery case are both on taxing statutes couched in 
very similar language, and although the definition or 
description of dividend in the Colonial Act may be 
as Mr. Justice Rowlatt said “highly artificial’? the 
description of ‘‘income”’ in the Indian Income-tax 
Actis similarly artificial, so that it seems clear that 
there isa much closer analogy between the present 
case and the Swan Brewery case than there was 
between Blott’s case and Bouch v. Sproude. If 
therefore in Blott’s case the House of Lords felt itself 
bound to follow Bouch v. Sproude, we can hardly 
avoid the conclusion that in this case we are bound 
to follow the Swan Brewery case to the full extent 
to which’ it goes. 

I have considered whether this case can be dis- 
tinguished from the Privy Council case onthe ground 
that it was not necessary for Their Lordships to 
decide more that than the shares were dividend 
“intended to be paid or credited or distributed,” but 
jt seems clear that what Their Lordships decided, on 
facts which were essentially similar to those of the 
present case, was thatthe shares were an “advantage” 
actually distributed tc the shareholders, so that if the 
question which we had to decide in the present 
case was whether or not the shares represented such 
““ advantages” we could hardly avoid an affirmative 
answer. . 
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‘But the word “advantage” does not appear 
in the provisions of the Income-tax Act which we 
are considering and therefore we have to decide 
whether the difference in meaning between the words 
‘advantage ” and “ gain’ is such that although the 
Privy Council has found such shares to be “ advantages ”’ 
we should be justified in finding that they were not 
“ gains.” 4 : 

In Bloti’s case Lord Haldane said that it was 
clear that the wide character of the word “advantages” 
was a primary consideration in what was said by the 
Privy Council in the Swan Brewery case,andit must be 
admitted that the meaning of the word “advantage”’ 
as used in the Australian Dividend Duties Act was 
probably wider than that of the word “gain” as 
used in the same Act. 

I have little doubt that the meaning to be 
attached to the word “gains” in the Income-tax 
Act is to some extent artificial since it could hardly 
be read as including what might’be called intangible 
gains. 

Webster’s Dictionary defines “ gains’’ as “ profits in 
the form of sum of money or acquired assets arising 
from business transactions or dealings” and al- 
though it is possible that in the Income-tax Act 
“ gains ” are not restricted to business profits, I think, 
that they mustbe restricted te “profits in ihe form 
of money or acquired assets.” 

I think, therefore, that it does not follow that 
because the Privy Council found that shares distri- 
buted in the same way as the shares in this case 
were distributed were “advantages” to the share- 
holders, we are bound to find that they represented 
“gains.” If the matter had been res integra I should, 
I must admit, have felt justified in going a step 

further than the Privy Council actually went in the 
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Swan Brewery case and in finding on the reasoning 
of the Privy Council in that case that the shares in 
this case represented not only “advantages” but 
actual “‘ gains’”’ received by Messrs. Steel Brothers 
& Co. Ltd, but I feel that I am precluded 
by the decision of the House of Lords in Bloit’s 
case from taking that further step and that in accord- 
ance with the decision of House of Lords I 
must hold that the shares did not represent «‘ gains”’ 
within the meaning of the Indian Income-tax Act. 

I would accordingly answer the reference by 


saying that in my opinion the transactions mentioned 


in the order of reference did not involve the receipt 
by Messrs. Steel Brothers & Co. of ‘‘income, 
profits or gains” within the meaning of section 2 
(15) and section 12 of the Indian Income-tax Act. 
or with in the meaning of ‘total income” in 


‘section 16 of the Act. 


BeasLey, J—Jn my opinion the only point to be 
considered on the question referred to us is 
whether we are bound by the decision of the 
Privy Council in the case of the Swan Brewery Com- 
pany, Limited, v. The King (1), or whether we can 
and ought to follow the judgment of the House 
of Lords in the Commissioners of Inland Revenue 
v. Blott (2). 

_ The facts in Blott’s case are identical with those 
in the case before us and the facts in Swan 
Brewery case are very similar; but the taxing 
statute, viz, the Dividend Duties Amendment Act, 
1906, cf Western Australia, is differently worded 
to the taxing statutes both in India and in England, 


-and the question is whether the decision of the 


(1) Law Reports Appeal Cases (1914), page 231. 
(2) Law Reports (1921) II Appeal Cases, page 171. 
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Privy Council was a decision based upon the con- 
struction of the particular Act, or whether it was 
of wider and more general application. In the 
latter case undoubtedly we are bound by that decision, 
but in the former case we are not bound by it 
and can, and in.my opinion ought to follow the 
decision of the House of Lords in Blott’s case. 

_ According to the Report of the Swan Breivery 
case, the whole of the argument of Sir Robert 
_ Finlay, for the appellants, which appears on page 
233 of the report, was directed to and concentrated 
‘upon that particular taxing statute and the statute 
it amended ; and when Lord Sumner delivered the 
judgment of the Privy Council.on page °234, he 
stated as follows: “The question in issue here is 
whether: or not the new shares were a dividend 
under the Act. above mentioned.” (The Dividend 
Duties Amendment Act of 1902 of Western Australia.) 
“STf that were, dividend duty was and is payable and 
the judgment appealed against was right. Section 
2 of the Act defines, or rather describes, the word 
- “dividend’ as used in the Act as including, ‘ every 
profit, advantage or gain intended to be paid or 
credited to or distributed among the members cf 
any company., And with the exception of the last 
few lines of Lord Sumner’s judgment the remainder 
of it discusses throughout the question as to whether 
or not this allotment of bonus shares was an 
advantage to the members of the company and 
therefore assessable to income-tax,”’ ; 

Upon reading the report of the argument and 
the judgment in the Swan Brewery case, I am of 
the opinion that the decision of the Privy Council 
was. based upon the construction of the particular 
taxing statute,.and, when the expressed opinions of 
the eminent Judges and Law Lords who considered 
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Bloti’s case are referred to it will be seen that 
withthe exception of Viscount Finlay, who expressed 
no opinion on this point and Lord Sumner who 
very definitely was of the contrary opinion, all of 
them, Rowlatt, J., in the King’s Bench Division, 
in the Court of Appeal, Lord Sterndale, M.R., and 
Warrington and Scrutton, L.J.J., and in the House 
of Lords. Viscounts Haldane and Cave and Lord 
Cunedin, took to the view that the decision in the: 
Swan Brewery case was a decision upon the particular 
taxing statute of Western Australia. 


In the King’s. Bench Division, Rowlatt, J., thus 
states his opinion with reference to the Swan 
Brewery case on page 134: “There it was held 
that a shareholder receiving bonus shares, as im 
the present case, was receiving an advantage within 


the meaning of a highly artificial definition of the 


word ‘ dividend’ in a Colonial Act notwithstanding 
that his proportionate interest in the assets of the . 
company remained the same after the transaction 
as it had been before.” And then Rowlatt, J., 


stated that in his opinion the decision of the Swan 


Brewery case had little, if any, bearing upon Blot?’s case, 


In the Court of Appeal, the Master of the Rolls. 
in the course of his judgment on page 664, siated = 
“The actual decision was upon the special words 
of a Colonial Act containing what Rowlatt, ]., calls 
a highly artificial definition of the word ‘dividend ” 
and the learned Judge distinguished the case on 
that ground.” 


Warrington, L.J.,on page 670, stated that ‘‘ The 
decision itself was on the construction of an Act 
of Western Australia imposing on a company declar- 
ing a dividend a duty. on the amount or value of 
such dividend * * * ..” Later on he said: 
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“Obviously, therefore, the question for decision 
was far away from that in the present case.” 
And Lord Justice Scrutton, on page 673, stated 
that, “That case turns on the construction of an 
Australian Act which taxes ‘dividends’* * *. 
The Judgment states that the question is merely 
the construction of the’ particular. Act,* * *. 
This decision, of course, is on another . statute and 
is not binding on us, though entitled to the. greatest 
“pespect ? -* *.” j 

In the House of Lords, Viscount Haldane, in 
commencing upon the Swan Brewery case expressed 
a very definite opinion that it had no bearing upon 
Blott’s case because on page 188 he stated that the 
taxing statute was couched in very different language 
and after some observations upon his, requiring a 
fuller knowledge of the facts of the case and of the 
local law he further stated, ‘but what is clear is 
that the wide character of the word ‘advantages’ was a 
primary consideration in what was said by Their 
Lordships who took: part in advising His Majesty- 
I therefore do not feel embarrassed by the decision 
in that case,” 

Viscount Cave in dealing with the Swan Brewery 
case on page 202 of the report stated that “the 
decision in that case isno doubt fully supported by 
the definition clause in the Western Australia Act ; 
but if it were not for the definition clause the deci- 
sion would, I think, be inconsistent with the decision 
in Bouch v. Sproude.”’ And Lord Dunedin on page 
203 stated as follows:—‘‘I may say at once that I 
do not feel that the case is concluded by 4 Cecision, 
Swan Brewery Company vy. The King (1) was a deci- 
sion upon an Australian statute in the words of which 
if anything became ‘an advantage’ it would fall 
within the tax.” 
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In the House of Lords, Their Lordships,-with the 
exception of Lords Dunedin and Sumner took the 
view that the decision in the Swan Brewery case 


- would be inconsistent with the decision in Bouch v. 


Sproude were it not for the definition clause in the 
Western Australia Act: and in the Court of 
Appeal Lord Justice Warrington was of the opinion 
that Lord Sumner, in delivering the Judgment of the 
Privy Council, did not intend to express any opinion 
in conflict with Bouch v. Sproude, because, he stated 


~“@T can hardly think that Lord Sumner intended by 


‘the expression he used to express a view of his own 
-or toapprove of a view of the Chief Justice which 
would conflict with that expressed by Lord Herschell 
in Bouch vy. Sproude.”’ 

From the judgment in the- Swan Brewery case 
‘itself and from the judgments of the Judges and the 
Law. Lords who had to consider’ the bearing of the 
Swan Brewery case upon Blott’s case 1am clearly of 
the opinion that we need not follow the decision in 
the Swan Brewery case, it being a decision upon a 
particular act and .not of general application. That 
being so, we are not embarrassed in considering 
whether we can follow Blott’s case. The facts in 
Blott’s case are identical with those in this case and 
the taxing statutes are similarly worded. By a 
majority in the House of Lords it has been held that 
such an allotment of bonus shares to the members of 
a company does not render the shares so allotted’ 
liable to be assessed for super-tax inasmuch as they 
are not a part of income but are an addition to 
capital. In my opinion we ought to follow the 
decision in Blott’s case and I would therefore answer 
the question referred to us in the negative. 
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_ APPELLATE CIVIL, 
Before Sir Sydney Robinson, Kt., Chief Justice, and Mr. Justice May Oung. 
LECUN 1924 


‘Mar, 11. 





v. 
LECUN.* 


Advancement, presum plion of —Gift of immoveable property by an Anglo-Indian 
husband in favour of his Anglo-Indian wife—Subsequent repairs and 
improvements on the property—Presun:ption as to documents in solemn 
form—Relevancy of subsequent acts to prove nature of prior transaction, 

Where an Anglo-Indian husband made a gilt of immoveable property in 
favour of his wife, also an Anglo-Indian, by a registered decd, eld, that the 
presumption is that it was made by way of advancement, , 

Held also, thatwhere the husband and wife continue to live on the property 
the husband incurring expenditure in the making of improvements to the 
property, the presumption of advancement applies also to the expenditure so 
‘incurred. ; : 

Held also, thata document executed in solemn form should be presumed 
primarily to express the intention of the executant according to the tenor 
thereof and that strong evidence is necessary to prove a different intention. 

Held further, that evidence of the subsequent conduct and acts of the 
parties is admissible to prove that the transaction entered into is not what 
jt purports to be. 

Meeyappa Chetty and Ons v. Maung Ba Bu, (1910) 3 B.L.T., 62—veferred 
to. 

Keiwick v. Ke: wick, (1920) 48 Cal. 260—-followed, 

Gopeckrist Gosain v. Guugapersaud Gosain, (1854) 6 Moo. LA. 53; 
Monlvie Sayyud Uzhur Ali vy. Mussaniat Becbee Ultaf Fatima, (1869) 13 Moo. 
IA. 232—disting wished. 


This was an appeal preferred by the defendant. 
appellant against the judgment and decree of the 
High Court (Rutledge, J.) passed in its Original Civil 
jurisdiction in Civil Regular Suit No. 172 of 1923. 
The facts connected with the appeal appear for 
purposes of this report in sufficient detail in the 
judgment reported below. 

Ormiston—for the Appellant. 

Higinbotham and Villa—for the Respondent. 





* Civil First Appeal No. 191 of 1923 from the Original Side of this Court 
in Civil Regular No. 172 of 1923. 
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Rosinson, C.J., and May Ounc, J.—This was a 
suit brought by the plaintiff-respondent, Mrs. Lecun, 
against her husband defendant-appellant for possession 
of a house which had been gifted to her by her 
husband in 1908. It is necessary for the purposes of 
our decision to set out the facts in some detail. 

Appellant was originally in the Public Works 
Department, but owing to his superior not approving 
certain measurements in a contract which he had 
passed, he was dismissed and set up a business on 
his own account. He obtained a valuable contract 
from the Burma Rice & Trading Company to erect | 
for them a mill at Bassein. In 1904 he bought a 
piece of land in Rangoon and for the purchase price 
or part of it he executed a mortgage on the land in 
favour of the. vendor. In the year 1900-1907 he 
built a house on part of this land. In the latter 
year he paid off the vendor’s mortgage borrowing 
money from one Ma Ma Gyi to do so. To her he 
gave a mortgage on the house and land. He had a 


. dispute with one of his sub-contractors and on the 


6th April 1907 this man filed a suit against him for 
Rs, 16,000 odd. Appellant then paid in to Court 
Rs. 5,749 and joined issue as to the balance. The 
sub-contractor attached the money due to him by the 
Burma, Rice & Trading Company; but appellant 
gave security and got the attachment removed. 
While that suit was pending he married the respond- 
ent on the 3rd’ of June 1908. He alleges that 
acting undér advice he paid off Ma Ma Gyi’s 
mortgage with money that he had, and fearing that 
the same sub-contractor in execution of the decree 
that he was likely to get might attach this house, he 
decided to put in his wife’s name; and to that. 
end in order to save his property from the risk of 
attachment he executed a deed of gift dated the 23rd 
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of June 1908 in favour of his wife. The parties 
lived in this house and have done so all along 
until the disputes arose which led to a separation 
and to the bringing of the present suit. On the 4th 
of September 1908 part of the site originally bought 
was soid to Sir A. Jamal by Exhibit C for Rs. 7,500. 
The deed of sale was executed by the respondent as: 
vendor. Both parties claimed to have taken the 
purchase money. ‘Two other bits of this land were 
sold in the same or the next year to Messrs. Burjorjee 
and Vertannes ; but the deeds of conveyance have 
not been produced ; nor have any certified copies of 
them. It has not been proved whether these two 
sales took place before the marriage or after, though 
it seems more than probable that they were after the 
marriage. There was in 1911 a boundary dispute 
between Messrs. Lecun and Burjorjee. Appellant 
naturally negotiated the sales and gave iastructions 
in respect of the boundary dispute. Judgment was 
delivered in the sub-contractor’s suit on the 8th of 
March 1909 and a decree passed for Rs. 595 
and costs in his favour in addition to the sum paid 
into Court by appellant. The decree was confirmed 
on appeal, and on the 20th of March 1911 appellant 
paid the decretal amount. To do this he raised 
money from his wife's uncle who had been his. 
counsel :in the case. The title-deeds of the property 
were handed over to him and pro-notes executed by 
both the husband and wife for the amount advanced. 
Those pro-notes have been renewed from time to 
time ; they were last renewed on the 25th of October 
1921 for Rs. 13,500. 

After living happily together until 1922 various 
differences arose between the husband and wife. She 
found letters of a compromising character written by 


a lady, who had been living with them, to her 
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husband. Appellant had apparently been told by 
this lady that his wife was misconducting herself 
with one Lambert and he taxed her with it.” She 
strenuously denied it.and brought a counter-charge ~ 
against him with reference to the other lady. On 
the 26th of July 1922 she left him and went to her 
mother’s house. On the 27th of July there was a 
meeting between the husband and wife. There 
appears to have been some sort-of settlement arrived 
at by which appellant was to take his wife back, 
and she was to execute a document transferring to 
her children this house or a document by which she 
was to be trustee for her children. However, on the 
next day her’ husband sent Lambert to the house 
having heard from him a confession of his misconduct 
with the respondent. He followed and confronted 
his wife with Lambert. Lambert admitted the 
misconduct, but his wife denied it,-and there was 
evidently a stormy interview. On the 29th of July 
respondent wrote a letter to appellant expressing heft 
disappointment that he had not come the previous 
day and taken her back as he had promised to do 
on certain conditions; the chief of which was that 
the children’ were to have shares in the house. 
Appellant had had a document prepared for execu- 
tion. by his wife which sets out. that the husband 
was absolutely entitled to the Jand and buildings the 
subject of the gift of the 23rd of June 1908 in favour. 
of the wife, and that the property had been held by 
her in trust for her husband during his life time 
and upon his death for the benefit of his children. 
The document then declares the trust as set out 
above in favour of the husband and three children who. 
werenamed . i 1.4% these three to take the property 
after the husband’s death in such shares as may be 


directed by the will of her husband. Respondent refused 
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to executesuchadocument. She would not apparently 
agree to the allegation that she had all along held 
the property in trust for her husband, and she did 
- not approve of the house going to the three children 
then living as she was in the family way, and that 
child ought also to share. Apparently appellant was 
not statisfied that he was the father of that child ; but, 
whatever the reasons may be all these negotiations 
fell through. On the 17th of August appellant’s 
Counsel wrote to her a letter calling upon her to 
acknowledge that she was merely a benamidar in 
respect of the property in suit and requesting her 
to fix a date when she would execute a reconveyance 
of the property in favour of her husband. No answer 
was sent to this letter, and on the 7th of February 
1923 respondent wrote through her Counsel calling 
upon appellant to deliver possession of the house to 
her. The present suit was then filed by the wife 
for possession by ejectment, if necessary, and for 
mesne profits. Plaintiff-respondent bases her claim 
on the deed of gift of the 23rd June 1908. She had 


been in possession of the house, living there with. 


her husband ever since; and it is urged on her 
behalf thet the parties being Anglo-Indians, the same 
exception to the general rule as regards resulting 
trusts applied in this case as it would in the case of 
Europeans under the law as administered by the 
Court of Chancery at Home. It is urged that the 
primd facie presumption is that this property was 
gifted to her by way of advancement; and that the 
onus lies on the appellant to establish that that was 
not his intention at the time the deed was executed. 

For the appellant it is urged that the general law 
in India is the same as the general law in England 
_as regards resulting trusts ; and that, having regard 
to the facts as regards the nationality or race, 
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domicile and residence of the parties, the presumption 
of advancement does not apply; but that, on the 
contrary, the primary presumption is that the gift was 
made benami without any intention of transferring 
the beneficial ownership to the respondent. 

Reliance is placed on the facts set out at the 
beginning of this judgment which occurréd at the 
time the deed wasexecuted. Further, reliance is placed 
on the facts that throughout appellant has been deal- 
ing with the property as owner exercising all those 
rights that he would exercise if he had never ceased 
to be the beneficial owner of it. Lastly, reliance is 
placed on the happening on the 26th of July 1922 
and the following days. 

There is little doubt as to the law in respect of 
resulting trusts and the presumption of advancement 
in India. As regards Hindus, the law has been laid 
down in the case of Gopeekrist Gosainv. Gungapersaud 
Gosain (1); and in respect of Mahomedans in the 
case of Moulvie Sayyad Uzhur Aliv. Mussumat Beebee 
Ultaf Fatima (2). The same rules have been held 
to apply in the case of Burmans in Meeyappa ee 
and oné v. Maung Ba Bu (3). 

As regards this last case we desire to express no 
opinion at present. It may be necessary to give this 
question of law further consideration in the case of 
Burman Buddhists; but the two former cases are 


‘decisions by Their Lordships of the Privy Council. 


In the case of Europeans who had been born and had 


‘a permanent residence in India, the law has also been 


laid down by Their Lordships of the Privy Council 
in Kerwick v. Kerwick (4). Lord Atkinson in deliver- 
ing the Judgment of their Lordships said: ‘“ The 
general rule and principle of the Indian law as to 


(1) (1854) 6 Moo. LA, 53. (3) (1910) 3 BLT, 62, 
(2) (1869) 13 Moo. IA. 232, (4) (1920) 48 Cal. 260, 10 L.B.R. 335. 
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resulting trusts differs but little, if at all, from the 
general rule of English law upon the same subject, 
but in Their Lordships’ view it has been established 
by the decisions in the case of Gopeekrist Gosain 
v. Gungapersaud Gosain, Uzhur Ali v. Ultaf Fatima, 
that owing to the widespread and persistent practice 
which prevails amongst the natives of India, whether 
Mahomedan or Hindu, for owners of property to 
make grants and transfers of it benami for no obvious 
reason or apparent purpose, without the slightest 
intention of vesting in the donee any beneficial 
interest in the property granted or transferred, as well 
as the usages which these natives have adopted and 
which have been protected by statute, no exception 
has ever been engrafted on the general law of India 
negativing the presumption of the resulting trust in 
favour of the person providing the purchase money, 
such as has, by the Ccurts of Chancery in the exer- 
cise of their equitable jurisdiction, been engrafted on 
the corresponding law in England in those cases where 
a husband or father pays the money and the purchase 
is taken in the name of a wife or child. In such 
a case there is, under the general law in India, no 
presumption of an intended advancement as there 
is in England. The question which of the two 
principles of law is to be applied to a transaction such as 
the present which takes place between two persons, 
born in India of British parents, and who have 
resided practically all their lives in India is of general 
importance.” It was further stated: “ It is a mistake 
to suppose that according to the cases already cited 
the determination which rule of law is in any given 
case to apply in India entirely depended on race, place 
of birth, domicile or residence. These were not to 
be treated as being fer se decisive. What were treated 
as infinitely more important were the widespread and 
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persistent usages and practices of the native inhuabit- 
ants.’ Their Lordships then held that the presump- 
tion of advancement did apply in the cases with which 
they were dealing. In that case the parties were of 
pure European descent, though both had been born, 
in India and had resided in the East ever since. 
Whether the same presumption arises in the case of 
Anglo-Indians of the descent of the parties in this suit 
is the first point we have to decide. It is clear that 
race, place of birth, domicile or residence are all 


‘ matters to be taken into consideration ; but they are 


not the only grounds on wliich a decision must be 
based and indeed the more important grounds are 
widespread and persistent usages and practices of 
executing documents benami tc transfer lands to wives. 
or children without any intention of conferring on 
ther the beneficial ownership. Even if the presump- 
tion be held to ari$@, it would be open to the party 
against whom that presumption is made to rebut it 
and show what the intention of the donor or transferor 
was at the time the transfer was made. In Kerwick 
v. Kerwick, after examining the facts which are all of 


the same character .as those we have before us in this. 


case, Their Lordships held that the husband had 
rebutied the presumption, and the decision is of the 
utmost value in dealing with the-facts that arise in the: 
present suit. ; : 

Appeilant’s father was a Frenchmanand his mother 
an Anglo-Indian lady ; her father was an Anglo-Indian 
and her mother a Burmese lady,, Respondent’s father 
was an Englishman ; her mother an Anglo-Indian ; and 
her maternal grandmother a Shan lady. So far, there- 
fore,as the respondent is concerned, and so far as 


‘descent governs the matter there is good reason for 


holding that the presumption of advancement will arise. 
Appellant must be described as an Anglo-Indian. 
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Both appellant and respondent were born in Burma; 
they have always lived here ; they were educated here ; 
and they are by religion Roman Catholic. They follow 
English customs as regards dress and’ manner of 
living. No evidence has been given, and we are not 
prepared to hold that there is any widespread and 
persistent usage and practice amongst Anglo-Indians 
in Burma of transferring lands benami in the’ way 
there-is amongst Hindus and Mahomedans. Some of 
them may at times resort to such a practice with a 
fraudulent attempt to save property from the hands 
of creditors ; but we have no ground for holding that 
there is any such common practice prevailing as a 
common rule for all general purposes. The rule, 
therefore, which in our opinion is to be applied in 
the present case, is that the presumption of advancement 
arises in this suit. It is a rule which, having regard 
to the status of the parties, would be in our opinion 
-arule of equity and good conscience. 4 

This being our finding the further question remains 
whether the appellant has succeeded in establishing 
that, atthe time he mace this deed of gift in favour 
of his wife, he had no intention of parting with the 
beneficial ownership, and that he intended her to be 
merely a trustee for himself. His own bare statement 
that this was his intention advances his case little, 
if at all. It is a statement which he was bound to. 
make and which so vitally affects his interests that it 
must be received with the utmost caution, and all the 
more so, as the appellant has shown that he is not 
the person whose allegations and motives can be readily 
accepted. Such a statement was held by Their Lord- 
ships in Kerwick v. Kcrwick to be of little avail, 
unless he establishes at the same time with reasonable 


clearness that he had other and different motives for- 


{he action he took. 
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At the time this deed of gift was made appellant 
had but one creditor, the sub-contractor, to whom he 
had to pay at most Rs. 5,000 over and above the 
amount he had already paid into Court. He had at 
that time apparently some Rs. 18,000 in cash. The 
property was mortgaged for an amount practically equal 
to that sum, and that, when he had to pay the decretal 
amount he was able without difficulty to borrow the 
moncy from a relation. shows that he could have had 


- but little fear of the attachment and sale of the house, 


if he had still kept it in hisownname. This is further 


_ shown by the fact that he preferred to use his ready 


mo:.ey in redeeming the mortgage. Appellant was at 
that time a man ol about 35 ycars of age or so. It 
is clear that he fell much in love with respondent who 
was then 18 or 19. He gave her jewellery worth, it — 
is said, Rs. 5,000 or thereabouts, but it is urged, that 
by this deed of gift he deprived himself of every scrap 
of property he possessed in the world. He had his 
contract, and he knew that the use and benefit of the 
house would still be his even if he transferred the 
real ownership to his wife. It is necessary that the 
Courts should regard documents executed in solemn 
form as primarily expressing the intention of the execu- 
tant according io their tenor, and it is therefore 
clearly necessary that ordinarily speaking, evidence 
should be forthcoming of a strong motive for acting 
with an intention contrary to that which the document 
indicates; and in addition to that there is in this 
particular case a presumption of advancement. We 
are unable therefore to hold that any such strong 
motive has been established in this case, as it must 
be established, if we are to go against the express 
terms of the document. Moreover, all fear of any 
action on the part of the sub-contractor had passed 
away when his decree {was satisfied on the 20th of 
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March 1911. It is not shown that thereafter appellant 
was in any fear of creditors, or had any motive in 
allowing the. position created by the deed of gift to 
continue ; and yet he never sought for 11 years to 
alter that position in the slightest degree and it was 
not until the trouble arose between his wife and him- 
self that he ever put forward any claim or contested 
the validity of the deed of gift. 1t was not an unnatural 
act on the part of a man marrying a girl very much 
younger than himself with whom he was infatuated, 
and it was a right and proper thing for him to have done 
to make provision for his wife at an early date in their 
married life. This, we hold, was the motive which led 
him to execute the deed of gift. | 

It has been urged that he sold the various strips 
of land and took the purchase price for his own use, 
although the money really belonged to his wife. It 
is urged that he spent a large sum of money, accord- 
ing to him some. Rs. 26,000, on additions, improve- 
ments and repairs to the house. It is said that he 
always paid the rates and taxes ; that he installed 
electric light at his own expense ; and that he has 
throughout exercised acts of ownership, whereas the 
wife has never done so. In reply, it is urged that 
itis only acls and conduct at or about the time of 
the deed of gift that are relevant, and that evidence 
of subsequent acts and conduct is inadmissible, . That 
may be so in England, but we do not think that this 
evidence is inadmissible in India, and similar acts were 
considered by Their Lordships in Kerwick v. Kerwick 
but we do not think that any of these acts avail to 
any extent to establish the proposition, the burden 
of which is on the appellant. He was living happily 
with his wife in this house, and he spent large 
sums in repairs and improvements. The ordinary 
presumption as to those would be ‘that, if the gift 
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had been by way of ‘advancement, these expendi- 
tures would also have been by way of advancement. 
His negotiation of the sales of the lands is referred 
to, but the transfers were executed by his wife ; and 
it is to be noted that, when money was borrowed to 
pay off the decree from her uncle, she also executed 
the promissory note in his favour. Lastly, the events. 
that occurred after she had left appellant’s house are - 
relied on. At that time the feelings of the parties. 


‘towards each other were very embittered, and we are 


unable to see in their acts and conduct at that iime 
anything that lends great support to the appeliant’s. 
case. She was charged with adultery, and the alleged. 
adulterer was admitting misconduct. She was anxious. 
to be reconciled to her husband on this account and. 
for the -sake of the children. The parties were 
Roman Catholics and their religion forbade a divorce.. 
She might well agree to execute a document trans- 
ferring this property for the benefit of the children 
without being taken, thereby, to admit that she had 
never had any ownership in it. When Exhibit 4 
was put to her, a document whereby her rights in 
the property were denied, she strenuously refused to. 
execute it, 

On a.consideration of all the facts and circum- 
stances in this case we hold that the presumption of 
advancement arises, and that the appellant has failed 
to rebut that presumption. The decree of the Court 
below .was correct and will be confirmed, and this: 
appeal will stand dismissed with costs throughout. 
We certify for two Counsels. We further direct that 


this decree be not executed for one month on the 
appellant undertaking to vacate the premises within 


that time and provided further that he pays into 


-Court the Rs. 200 per mensem he was ordered to: 


pay as rent which he has not yet done, witiin one week. 
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APPELLATE CIVIL. 


Before Sir Sydney Robinson, Kt ., Chief Justice, and Mr. Justice May Oung 


IN THE MATTER OF A PLEADER.* 


Legal practitioner—Boycott of a Court—Throwing up a brief without obtatie- 
ing consent, 


Where, in pursuance of a resolution of the local Bar to boycott a 
Magistrate’s.Court, a pleader threw up his brief without first obtaining his 
“Client’s consent and lefthis client undefended, held, that the pleader was guilty 


Of unprofessional conduct. 

Held further, that an arrangement arrived at with his client whether on 
terms and conditions or otherwise for a consent subsequent to the pleader’s 
‘failure to appear and defend, would not affect his liability under the administra- 
-tive jurisdiction of the High Cour. 

Obiter—A pleader has duties and obligations to his client in respect of the 
‘Suit or matter which is entrusted to him and is pending in Court. There is a 
further and equally important duty and obligation'upon kim, viz., to co-operate 
with the Court in the orderly and pure administration of justice. 

Inthe matter of Tarini Moan Barari and others, 26 C.W.N. 508— 


referred to, 


Ropinson, C.J., AND May Ovunc, J.—This is a 
report made after enquiry charginga pleader with 
‘unprofessional conduct submitted to this Court for 
‘confirmation and the passing of such order as may be 
“appropriate. 

The facts of the case are practically undisputed and 
‘are as foffows: 

The members of the local Bar appeared to have 
taken a dislike to the Special Power Magistrate on 
the ground, it is alleged, that he was in the habit of 
dismissing their cases because Counsel did not appear 
immediately the case was called on. Wedo not know 
‘the details of this matter, or what justification there is 
‘for:the opinions formed by the members of the Bar. 
It is clear that the pleaders were in the habit of 
dehaving in Court in a-manner to which the Special 


se 
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1924 Power Magistrate took grave exception. It is said 
intue that they were in the habit of sitting on the table or 
yi sane leaning over the rails of the Bench in addressing 
the Court, and addressing the Court as “you” instead. 
rae of “ your-honour.” On one occasion the Special 
May Ounce, Power Magistrate took exception to this mode of 
¥ address by a pleader,and administered a stern rebuke 
' to him in open Court. . He apparently asked the pleader 
what his nationality was, the necessary implication 
being that he was ignorant of good manners and the 
proper mode of addressing the Court. The Special 
Power Magistrate told him not to address the Court 
as “you,’ but as “your honour.” This pleader 
reported the circumstances to the local Bar Associa- 
tion. The Special Power’ Magistrate further passed 
an order to the effect’ that “he noticed with regret 
that some of the pleaders appearing in that Court had 
been lacking in courtesy (a) by sitting on the table or 
resting their hands on the rails of the Bench when 
addressing the Court, and (b) addressing him as“ you” 
instead of “your honour.” The order goes on—-. 
‘Personally I am indifferent; but as a Judge and 
Magistrate I feel it my duty to point out the dis- 
respect to the Bench and must warn all concerned to 
lesist from the practice.’’ There is a note on the 
order to the Head Clerk to hang it upon the Bench for 

a fortnight. 

Now it is perfectly clear that these acts, which 
are not denied, were grossly improper. They were 
lacking in respect to the Court—a respect which it was: 
the bounden duty of the members of the profession 
to show, and which is invariably shown by them. It 
is also perfectly clear that, as the Counsel did not 
behave becomingly when addressing the Court, he . 
should have been severely reprimanded for his conduct 3. 
and that is was the duty of the Judge to put a stop 


ROBINSON, 
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to it. The order was a perfectly proper one, and the 
only exception that can be taken to it is that the Special 
Power Magistrate would perhaps have shown more 
tact if he had sent the order to the President of the 
Bar Association for the information of the members 
instead of hanging it up in open Court, which is 
apparently what the pleaders principally objected to. 
The Bar Association-held a meeting on the 2nd 
March, at which they considered these two questions. 
As regards the order, the resolution is ‘‘that while 
this Association does not deny some of the accusations 
ccntiined in the so-called order, such as putting the 
arm 01 the rails of the Bench and using the second 
personal pronoun to the Judge instead of repeating 
‘your honour” every time the pronoun has to be 
used, it emphatically disowns all intention to offer 
thereby any slight to that officer, and states that the 
incidents are so insignificant that nothing short of a 
fanciful and highly exaggerated notion of office dignity 
could cavil or take offence at them.” We are glad to 
notice that there was no intention to offer any slight 
to the presiding officer of the Court; but it musi 
have been known to the members of this Association 
thai such behaviour in open Court is not to be 
brushed aside as insignificant, and thatit was nota mere 
fanciful notion of office dignity, buta proper sense of 
duty which led the Magistrate to issue the order he did, 
On the complaint of a pleader of what is called an 
insult in open Court we would point out that the 
Magistrate was perfectly right in taking exception to 
that pleader’s mode of address. It is unfortunate 
that he used language which might have been misunder- 


stood ; but to point out lack of respect and the proper. 


mode of addressing the Court is not insulting, and 
the rebuke was the result of that pleader’s own 
conduct. He brought it on himself, and he deserved 
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it. The resolution passed was “ that the members should 
suspend their practice in that officer's Court until 
such time when a suitable apology is tendered by 
him.” Thereis a proviso to the resolution—“A 
member who has pending cases before that officer may 
appear in the cases thus pending, if he cannot obtain 
a release from his responsibilities in respect of those 
cases.” . 

The next day the pleader now before us wrote a™ 
letter to the Superintendent of ithe Jail, in which his 
client was in custody, asking the Superintendent to 
inform the undertrial prisoner “‘that I shall not be 
able to defend him at the next hearing of his ‘case 
before the Special Power Magistrate of Ma-ubin on 
account of the latter’s bellicose attitude towards the 
lawyers generally. The fees given me bythe prisoner’s 
relations will be returned to them.” The _ pleader 
then obtained the signature of his client to a petition 
to the District Magistrate for transfer. of the case, 
In that petition it is stated that the pleader had © 
written tosay that he would not appear before the 
present Special Power Magistrate to defend the peti- 
tioner at ihe next hearing on account of the said 
Special Power Magistrate’s haughty and insulting 
demeanour towards the lawyers who appeared before 
him. It goes on—“ Thereupon the petitioner’s rela- 
tions had been to the local lawyers from door to 
door but none agreed to accept brief in the Special 
Power Magistrate’s Court. 

The case came on for. hearing before the Special 
Power Magistrate, and the prisoner was undefended 
He was convicted on.the 6th March. An appeal 
filed, and it was argued by the pleader now before us, 
The prisoner was acquitted. The learned Sessions 
Judge points out that the appellant had unfortunately 
been left in the lurch by his pleader in the middle of 
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the case and he expresses the opinion that, if that 
. pleader had put forward his case before the trial Magis- 
‘trate as he had done in that Court, the conclusion 
arrived at would have been different. The judgment 
‘in appeal was passed on the 5th April, so that the 
result of leaving his client in the lurch was that he 
had to remain in custody for a month longer than was 
necessary. ° 

After writing the letter to the Superintendent of 
the Jail, the pleader interviewed the prisoner’s employer 
who had originally engaged him on the prisoner’s be- 
half, and it is clear that permission was given to him 
to throw up his brief, and arrangement was made that 
he would not appear before the Magistrate, but that 
the would file and conduct the appeal for the same 
fee, : ; 
The resolution of the Bar Association to boycott 
the Special. Power Magistrate was recalled, but the 
-pleader before us still supported the original resolu- 
tion and would not agree to its being rescinded. 
‘The charge framed in this case was that the pieader 
had been guilty of grossiy improper conduct in the 
discharge of his professional duty in that he was 
engaged to defend undertial prisoner, Po Taik ; that 
he accepted a fee and appeared by proxy at one 
hearing when the cross-examination of the frosecution 
awitnesses was rescrved; that the case was ihen 
adjourned to the 6th March, but that meanwhile on 
the 3rd he wrote to the Chief Jailor asking him to 
inform Po Taik that he would not be able to defend 
him at the next bearing of the case ; and that he did 
not, in fact, appear at the next hearing or any 
subsequent hearing of the case either personally or 
by proxy. 

It is argued that, having obtained a release from 
his obligation to defend the prisoner, he was clearly 
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not guilty of the charge that had been framed 
against him. There can be no question that, in the 
first instance, the pleader obtained no consent to his 
throwing up his brief. He wrote to the prisoner 
saying that he would not appear, and he so wrote 
obviously because of the resolution passed the pre- 
vious day to boycott this particular Magistrate. It 
may be that, subsequently seeing that the position he 
had taken up was dangerous, he arranged for a consent 
on certain terms and conditions with a view to pro- 
tecting himself from any such proceedings as these. 
But it is also clear that he has known throughout 
these proceedings the seriousness of the charge ; that 
he acted, as he did, in pursuance of this resolution 
to boycott the Magistrate ; and that that was the 
motive that led him so ‘to act. 

In a case very similar to the present one, in 
which members of the local Bar passed a similar 
resolution boycotting a Court, the matter was 
considered by a Bench of three Judges of the 
Calcutta High Court—(In the matter of Tarini Mohan 
Barari and others, 26 C.W.N. 580). In the course 
of his judgment the learned Chief Justice said : “It 
must not be assumed that the Court regards the 
action of the pleaders as a matter of little importance. 
On the contrary we regard it as a very serious 
matter. The pleaders deliberately abstained from 
attending the Subordinate Judge’s Court and took 
part in a concerted movement to boycott the learned 
Judge’s Court, a course of conduct which cannot be 
justified or ‘tolerated. The pleaders had duties and 
obligations to their clients in respect of the suits and 
matters entrusted to them, which were pending in 
the Court of the learned Subordinate Judge. There 
was a further and equally important duty and obli-. 
gation upon them, viz., to co-gperate with the Court 
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in the orderly and pure administration of justice. 
By the course which they adopted, the pleaders 
violated and neglected their duties and obligations 
in both these respects. We desire to make it clear 
that such conduct cannot and will not be tolerated.” 
With those remarks we entirely agree. This boycott 
resolution, had it not been withdrawn, would have 
called for serious notice of the Court, and we desire 
to point out that the conduct on the part of the 
members of the, profession, such as has. been men- 
tioned and admitted in the course of this matter was 
conduct which the Special Power Magistrate was 
not only justified in taking notice of, but which 
he was bound to take notice of. We have no doubt 
that it was by reason of this resolution that the 
pleader threw over his client, and that the sub- 
sequent consent was obtained merely because he saw 
that his position could not be justified. 

The. conduct in Court, which is brought out in 
this case, was most reprehensible. The conduct in 
passing this boycott resolution would have called for 
the severest punishment. We trust that this strong 
expression of our opinion will serve as a warning, 
and that we shall not be called upon to deal with 
such conduct in future. 

This enquiry, however, has had an unfortunate 
course. The matter was first taken up by the 
District Magistrate, and it was pointed out to him 
that any such:enquiry must be held in the Magis- 
trate’s Court. An enquiry was thereupon held by 
the Magistrate, but as he had framed no charge, we 
set aside that enquiry and directed a fresh enquiry 
by his successor. 

The matter was now been pending for a very 
long time, and though we think that there is no real 
substance in the defence the matter of the boycott 
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resolution was not contained in the charge and he was 


not called upon to meet it and therefore we do not 


consider that it would be proper to pass any order 
of suspension. We trust that the warning that has 
been given and the fact that it is known that such 
resolutions of boycott are grossly improper and that, 
if repeated, they will be severely dealt with, will be 
sufficient. The rule will, therefore, be discharged. 





ORIGINAL CIVIL. 


Before Mr, Just sce Rutledge. 


IN -RE A. V. JOSEPH, INSOLVENT. * 


Mercantile document—Construction of generalwords following specrfic words— 
Doctrine of ejusdem generis, application of — ; 
Held, that where in a mercantile document in which there is specific 


mention of a distinct category followed by general wards, the doctrine of 
ejusdem generis applies, ; ; 


R. v. Edmundson, 28 L.J.M.C. 213 ; Tillmanus & Co. v. S. S. Knutsford 
Limited (1908) L.R.2 K.B.D. 402 ; Official Assignee v. M.E. Neihwara,1 Ren., 
153—referred to. 

Jarmam on Wills, 6th Edition—referred to, 


Paget—for the Petitioners. 
Keith—for the Respondent. 
j. Ali—for the Insolvent. 


RuTLEDGE, J.—In this case the. Bank claims that 
inter alia by their mortgage or hypothecation deed, 
dated the 12th May, 1922, they. have security: over 
two cargo boats which bore the license Nos. 667 and 
668 respectively of 1923, and over which the respond- 
ents have a mortgage dated the 23rd May, 1923. 

The case turned upon the construction to be 
put on certain words in the petitioners’ hypotheca- 


tion instrument of the 12th May, 1922,—“ The mort- 


gagor doth hereby hypothecate unto the Bank all and 
* Insolvency Case No, 233 of 1925. 
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battens, shingles and all other sawn and unsawn Im re A. V.. 


timber and all other goods, chattels and stock-in-trade 
of the mortgagor which are now or hereafter shall 
be in or about the saw mill and premises known as 
A. V. Joseph’s Saw Mill at Botataung, Rangoon, or 
in any other place whatever including timber in the 
course of transit to the mortgagor or to his orders 
and including any goods, chattels and stock-in-trade 
which may hereafter be added to or substituted for 
those now in existence. 


No inventory of the goods hypothecated was added - 


to the deed, and towards the end of the deed the 
mortgagor covenants that he will, whenever required 
so to do, produce to the Bank a full and true 
account of his goods, chattels and stock-in-trade and 
the values thereof. 


It is admitted that in the accounts which he 


furnished to the Bank under this covenant he 
never included the cargo boats, nor was any exception 
taken to his not doing so. It is, I think, also clear 
that, if the words “ goods, chattels and stock-in-trade”’ 
were not limited by the preceding words, they are 
sufficiently wide to cover cargo boats. The question 
then is—Does the doctrine of ejusdem generis apply ? 

For the petitioners it is urged that the doctrine 
of ejusdem generis must be applied with caution, and 
that the Court is bound, if possible, to give a 
meaning to the words used ; and reliance is placed 
upon certain cases on the construction -of“wills set 
out in Jarman on Wills, Sixth Edition, at pages 1024 
and 1028.. 

The rule is stated in its widest form by Lord 
Campbell in R. v.. Edmundson (28° L.J.M.C. 213)—- 
“IT accede,” said he, “to the principle laid down in 
all the cases which have been cited, that, where 
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there are general words following particular and 
specific words, the general words must be confined to 
things of the same kind as those specified.” 

The doctrine is well stated by Farewell, L.J., in 
Tillmanns & Co. v. S. S. Knutsford, Limited, [L.R. 
(1908) 2 K.B.D. at page 402]. He said: “It is 
perbaps not desirable, when dealing with the con- 
struction of statutes and mercantile documents, to cite 
authorities on the construction of wills, because a 
testator is of his own bounty doing what he pleases 
and there is no presumption that he will not be 
capricious. In a mercantile document or a statute 
there is a presumption that business men do not 
intend to do anything absurd, which is some slight 
guide ; but in all cases it is a question of contruc- 
tion. Now there is no room for the application of 
the ejusdem generis doctrine unless there is a 


genus or class or category—perhaps category is the 


better word, as class gift has a technical meaning 


in wills, and its employment might lead to confusion. 


Unless you can find a category there is no room for 
the application of the ejusdem generis doctrine.” .In 
the result Their Lordships construed the.words “or 
any other cause” ejusdem generis with the preceding 
words “In consequence of war or disturbance.” 
Applying this decision to the present case, one has 
here a mercantile document in which there is a 
distinct category dealing with the various types of 
timber which constituted the stock-in-trade of the 
mortgagor who was a timber trader and saw mill 
owner ; and I am consequently of opinion that the 
words “goods, chattels and stock-in-trade” must be 
read eiusdem generis with the preceding words, 

The respondents rely upon another argument, viz., 
that the cargo boats were in the possession of the 
insolvent at the commencement of the insolvency by 
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the consent and permission of the true owner under 
such circumstances that he is the reputed owner 
thereof. The petitioners rely on a recent decision in 
the case of the Official Assignee v. M. E. Neikwara 
(1.L.R. 1 Rangoon 153). But I do not think that 
this argument avails the respondent very much. If 
my construction of the words in the hypothecation 
deed is correct, then the petitioners’ demand followed 
by a suit, the mortgagor's goods, chattels and stock- 
in-trade must be taken as limited to the mortgagor’s 
timber stock-in-trade. If I am wrong in that construc- 
tion, and the general words include the cargo boats, 
then the demand followed by a suit would be suffi- 
cient in my opinion: under the decision already 
quoted in the case of the Official Assignee v. M. E. 
Neikwura to take the case out of the operation of 
section 52 (ii) (c) of the Presidency Towns Insol- 
vency Act. 5 

For these reasons I hold under section 7 that the 
petitioners’ hypothecation deed does not apply to cargo 
boats. Petitioners pay respondent’s costs, five gold 
mohurs. 
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APPELLATE CIVIL. 
Before Mr. Jaane Young and Mr. Justice Heald, 


SAYA BYA AND ONE 
, v. 
MAUNG KYAW SHUN.* 


Pract ice—Counter-claim, whether admissible—Civil Procedure Code (V of 1908) 
silent—Specific perfermance, an equitable and discretionary relief. 
Held, that though the Civil Procedure Code does not provide for counter- 
claims, there is nothing to prevent a Judge treating the counter-claim as plairt 
in a-cross suit and hearing the two together, if the counter-claim is properly 
stainped. ; 


Clark—for the Appellants. 
Barnabas—for the Respondents. 


_ YounG and HEaLb, JJ.—In this suit the plaintiffs 
seek to recover possession of two plots of lands, rely- 
ing on their title. The defendants plead.that they ° 
were put in possession of the same in exchange for : 
the cancellaiion of a debt of Rs. 1,850 and for the. 


' payment of a further sum of Rs. 50 that it was an 


outright sale, and that it would be inequitable to 
eject them. They say that the plaintiff promised to 
give them a registered deed whenever they wanted. 
it but put them off from time to time. . 

They accordingly counter-claimed for specific per- 
formance of the alleged agreement. The trial Court 
dismissed the plaintiffs’ suit and allowed the defend- 
ant’s counter-claim. ° 

The Appellate Court modified the decree and 
allowed the plaintiffs to recover possession on pay- 
ment of Rs. 1,900. 

The defendants appeal. 


* Special Civil Second Appeal No. 41 of 1923 against the Decree of the 
Divisional Court of Myaungmya in Civil Appeal No, 10 of 1922. 
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The respondents urged that the counter-claim 
was a form of suit unknown to the Code of Civil 
Procedure and would not lie. 

This is strictly speaking correct, but there is 
nothing to prevent a Judge treating the counter-claim 
as the plaint in a cross suit and hearing the two 
together if he is so disposed and if the counter-cjaim 
is properly stamped. The learned trial Judge did so 
exercise his option, and heard the two suits together 


and there is nothing to prevent him from adopting. 


this course. 


With regard to the appeal, it appeared that the. 


appellants who seek to have their counter-claim 
allowed and a decree passed for the specific perfor- 
mance of the alleged contract to sell the land out- 
right, had themselves put in evidence extracts from 
‘Register No. 1, in which the transaction was des- 
cribed as a temporary and not an outright sale and 
did not call the Revenue Surveyor to saa how 
such an entry came to be made. 

This alone would prevent us from granting the 
appellants the equitable and discretionary relief of 
specific performance: of an alleged contract of out- 
right sale. 

We confirm the decree of the lower Appellate 
Court and dismiss the appeal with costs. 
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ORIGINAL CIVIL. 


Before Mr. Justice Beasley 


C. R. COWLE & Co. 
v. 
E. M.-H. PATEL BROTHERS.* 


Trade mark—Appflication for a commission to prove prior user by manufac- 
turer an Scotland—Effect of exclusive user in. British India by a person 
other than the owner—Infringement . 

Held, that prior user of a trade-mark by the manufacturer in Scotiand 
does not bar another person in Brilish India from acquiring an exclusive user 
in British India and that to a suit by a person in British India for infringement 
of his trade-mark, the question of the prior user in Scotland by the manufacturer 


is irrelevant, 
Ebrahim Currim vy. Essa Alba Sait, (1901) 24 Mad 163;J. Uliman & 


Company v. Cesar Lenba, (1908) 13 C,.W.N,. 82; Lavergne v. Hooper, (1884) 
8. Mad. 194 ; West End Watch Company, v. Berna Watch Company, (1911) 


35 Bom, 425—followed. 

McDonnel—for the Plaintiffs. 

Leach—for the Defendants. 

BEASLEY, J.—This is an application on behalf of the 
defendants for the issue of a commission ‘to Scotland 
to take the evidence of John C. Wright, the managing 
director of the Burnbank Foundry Company, Limited, 
Falkirk, Scotland, and of the other directors and 
servants of the same company, and the circumstances 
upon which this application is based are as-follows : 

This is a snit to restrain the defendants from 
importing iron panels bearing certain designs which the 
plaintiffs claim to be their trade mark. 

The plaintiffs’ case, according to the plaint, is that 
for over 20 years they have adopted the mark of a 
horse and of a peacock or®two peacocks to distinguish 
their goods, and that they have for the past 20 
years and upwards imported into Burma iron panels 
bearing as their trade-mark the representation of xa 
horse and iron panels bearing the representation of one 

i * Civil Regular No, 186 of 1923, oth 
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peacock of two peacocks, and the plaintiffs accordingly 
claim that they have had the exclusive use of these 
marks in Burma for more than 20 years, that they are 
used exclusively by them to denote that the panels 
bearing either one or the other of the said marks are 
their own importation and that the marks have 
acquired a reputation and are well known among 
buyers ; the plaintiffs claim to be entitled to restrain 
all other persons from importing or selling in Burma 
dron panels under such marks or under imitation 
thereof, and allege that during the month of February 


are an infringement of, and likely to be confused with, 
the plaintiffs’ marks. One of the defendants’ marks 
consist of- an exact representation of the plaintiffs’ 
horse mark, and another of the defendants’ mark 
is a representation of two peacocks onan iron panel, 
and the plaintiffs claim that the use by the defendants 
of these marks on the iron panels is an infringement of 
the plaintiffs’: rights to import and sell iron panels 
under such trade-marks. 

The defendants in their written statement admit 
having imported the iron paneis, with the designs 


_ complained of but deny that such representations have 
“been used or understood as an indication that the 


goods of such designs were the goods of, or imported 
by, the plaintiffs, and they deny that such represen- 
tations are trade-marks, and say that if there is any 
proprietory right in any of such representations, 
which they deny, they. belieye that such rights are 
vested in the manufacturers of the goods displaying 
them, and they say that they have imported (as they 
lawfully: might) cast-iron panels from England, the 
design of which is one of the stock designs of the 
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‘on iron panels imported by the plaintiffs and it is 


therefore, upon the Jatter issue tat they desire the 


. evidence to be taken on commission. 


In the affidavit of Esoof Mahomed Hoosain Patel, 
a partner of the defendant firm, it is stated in support 
of this application that the panels imported by the 
defendants are manufactured by the Burnbank Foundry 
Company, Limited, of Falkirk, Scotland, and that the 


.defendanis contend that if there are any proprietary 


_ rights in the said designs, such rights are vested in the 
. Manufacturers, and if is stated that it is essential for 


the defendants’ case that the evidence sought to be 


taken on commission should be taken, 

In opposition to this application the plaintiffs 
contend tkat such evidence as is sought to be taken on 
commission is wholly irrelevant, because, even assum- 
ing the statements in the written statement and in 
the affidavit in support of this application to be correct, 
it would be no defence to the suit, because an importer 
of an article can claim a mark even in opposition to 
its manufacturer, and the plaintiffs’ claim that they have 
used this mark in Burma and. have acquired a 
reputation here for the mark by using it for a 
period longer than any other importer or its manufac- 
turer has. Ifitis sought by the defendants to prove 
that the mark had acquired a reputation here before the 
use of it by the plaintifls, the plaintiffs say that 


+ this fact can ouly be proved by local evidence, and not 
by the evidence of tlie manufacturers in Scotland. 


In support of the plaintiffs’ contention, I was 

referred to some authorities;. and the first of them 

which, in my view, I ought to consider, is Ebrahim 

Currim v. Essa Abba Sait (1). The facts and the 

contentionsin that case were that the plaintiff claimed to 

have beén for many years the sole importer into Bombay 
(1} (1901) 24 Mad, 163 
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and Madras of umbrellas bearing certain trade-mark. 1924 
The defendant had recently commeneccd importing ¢ Re Cowrs : 
and selling in Madras umbrellas which the plaintiff 
contended bore a trade-mark se similar «s to be cal- eM. 
culated to deceive purchasers so as to induce them Brotusrs. 
to buy the defendant’s umbrellas usdcr the belief BEASLEY, J. 
that they were buying plaintiffs’. The defendant denied 

that the plaintiff had been the sole importer of um- 

brellas bearing the trade-mark in question, or that 

he was the owner or entitled to the exclusive use of 

that trade-mark or that umbrellas bcaring that trade- 

mark had come to be known as umbrellas imported 

and sold by the plaintiff alone. Ii was contended that 

the trade-mark belonged to and had since 1884 been 

used by a Glasgow firm which manufactured the 
umbrellas and supplied them to the defendant 

through another firm. For the purpose of the case 

it was assumed that the trade-mark in question had 

been used by the Glasgow firm before it was used 

by the plaintiff in India, and that it had never been 

used by the Glasogw firm in India before the plair- 

tiff so used it. The contention cf the defendant was 

that, inasmuch as .the trade-mark had _ originaily 
belonged to the Glasgow firm, it should not be law- 

fully used or claimed by the plaintiff, notwithstanding 

that the Glasgow firm had never used’it or imported 
umbrellas bearing it into India. It was held, how- 

ever, that the defendant’s contention was not coun. 

Mr. Justice Shephard in the course of.his judgment 

says :“ The question I have to determinie is whether 

the’ allegation made by the defendant that the stag 
trade-mark used on umbrellas is the trade-mark of 
McIntosh .Ferguson & Company, who carry’ on 

business in Glasgow, is relevant by way of defence 

to this suit. For the purposes of the argument it 

must be taken that the stag mark was -used by the 
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Glasgow firm before it was used by the plaintiff in India 
and that it was never used by any firm in this country 
before the plaintiff had begun to use it in his trade, 
and on this assumption it is contended that since 
the trade-mark originally belonged | to McIntosh - & 
Ferguson it cannot be lawfully used or claimed by the 
plaintiff, notwithstanding that the Scotch firm have 
never used the mark in India or imported umbrellas 
bearing it into.this country. In my opinion this con- 
tention is not sound and the prior use in Scotland 
would not justify the Scotch firm and the defendant 
in saying that the plaintiff's user of the trade-mark 
is illegal or otherwise than an exclusive user.” And: 
he concludes his judgment with the following words: 
“The protection which the Law affords to traders using 
a trade-mark in this country would be seriously dimin- 
ished if immunity from action were secured to rival 
traders, who, having brought goods into the market 
with the same mark, were able to prove that in some 
quarter of the globe some other trader had been in 
the habit of using the mark fora Peed longer than 
that alleged by the plaintiff.” 

The next case is the West End Watch Company 
v. Berna Watch Company (2), in which in the course 
of his judgment Sir Basil Scott, C.J., states: “the 
importer who by advertising and pushing the sale of 
goods under a particular mark secures a wide pop- 
ularity for the mark in relation to the goods sold by him 
is entitled to the protection of the Court for that mark 
in the country of importation even against the producer 
ef the goods. This has been recognised by this 
Court in the unreported case of Damodar Ruttonsey 
v. Hormasji Adarji, and by the Madras High Court 
in Lavergne v. Hooper, (1884) 8 Mad. 149. 

In 13 Calcutta Weekly Notes, at page 82, is the 


(2) (1911) 35 Bom. 425. 
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report of an appeal from the Supreme Court of 
Hongkong to His Majesty -in Council, namely J, 
Ullman & Company vy. Cesar, Lenba in which inter 
alia it was held by the Privy Council that an action 
fot breach of trade-mark does not lie at the instance 
of the manufacturer who supplies articles when 
another firm carries on the actual business with the 
articles supplied. Lord Robertson in delivering the 
judgment of the Court says : “The action is for 
breach of trade-mark in Hongkong, and_ the 
trade-marks founded or originated with the persons 
named Bovet, and were used by them in - their 
business at Hongkong as deale1s in watches, That 
Hongkong business of selling watches to the public 
belongs now not to the respondents but to a certain 
Madame Bovet, and the relation in which .the 
respondents stand to Madame Bovet is simply that 
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of manufacturers to a customer. Accordingly, .the 


only watches which ‘they sell at. Hongkong they 
sell to Madame Bovet, and with those sales to her 
their business in Hongkong begins and ends. It 
results that the only person who could be deceived, 
so far as they are concerned, is MadameiBovet, and 
that it is not their case at all. Their case consists 
in ignoring the contractual relation (of manufacturers 
to dealer) by which they are connected with, and 
are separated from Madame Bovet, and identifying 
themselves with the trade which belongs to her and 
with which, by family.as well as by business interest, 
they are connected.” In conclusion he states : “It 
was in the end courageously maintained ‘for the 
1espondents that they, in their quality of manufac- 
turers, had sufficient interest to sue in the action. No 
authority supports this contention and it is against 
principle. It is. quite true that the respondents are 
interested in the success of Madame Bovet’s business, 
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but this can never put them in her shoes in vindica- 


ting her rights against wrongdoers.”’ 


This last mentioned case seems to me to be an 
authority directly confirmatory of the law as stated 
in the other two cases already referred to, for it 
decides that the manufacturers cannot themselves 
sue when the dealer complains of an infringement 
abroad of the mark that the dealer has been in the 
habit of using. This must mean that as against every — 
one including the manufacturers themselves, the dealer 


‘abroad has a right to claim the mark used .by him 
-in that country and the remedies for its infringement. 


In my view, therefore, the question of whether the 
manufactures in Scotland have or have not used - 
the trade-mark in Scotland or in England or 
elsewhere than in Burma_can have no bearing what- 
ever upon this case. On this part of the defendants’ 
case the only question can be whether the manufac- 
turers themselves used this trade-mark in Burma 
before the plaintifis had begun to use it in their 
trade (an allegation which does not appear to be made by 
the defendants in their written statement), or whether the 
defendants themselves have done so. These questions 


~ seem to me to be the question to be settled solely by 


localevidence. Even in the absence of the before-men- 
tioned decision of the Privy Council in the Hongkong 
case, I should be in complete agreement with the state- 
ments as to the law made by Mr. Justice Shephard in 
Ebrahim Currim v. Essa Abba Sait (1) and Sir Basil 
Scott, C.J., in the West End Watch Company v. Berna 


-Watch Company (2). But as it is, there is this decision 


of the Privy Council which is, of course, binding on this 
Court and which further strengthens the decisions in the 
Madras‘and the Bombay High Courts already referred 
to. I must accordingly dismiss this application with 
costs—Advocate’s fee two gold mohurs, 
G.U.B.C.P.0,—No, 68, M. of Infmn., 13-6-56—600-—IX, 
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Held, that at Buddhist Law, on the death of a deaf-n.ute, his 
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the amount, Where the liquidator of a Co-operative Credit Soc- 
iety utilized a sum of money stancing to the credit of A,a member 
of thesociety, in payment of a debt to the society owing by B, lield, 
that section 42 (6) uf the Co-operative Societies Act, 1912, did not 
bar 1 suit by A against B for the recovery of that amount. Held, 
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DEAF-MUTE, INHERITANCE TO THE ESTATE OF : See BUDDHIST LAW «a. 


DE FAMATION—The Criminal Law and the Civil Law of Defamation— 
Statement made by parties inthe course of ajudicial proceeding — 
Absolute privilege—Burden of proof on occasions of Qualified 
brivilege—Evidence Act (I of 1872), section 105. The defendants, 
in a petition filed by them in the course of a criminal prosecution 
in which they were the accused, applied for atransfer of the case 
to another Magistrate, and made in the petition certain defamatory 
statements against the plaintiff who was the Magistrate of the trial 
Court. Held, that at Civil Law the defendants were entitled toa 
absolute privilege for such statements. Held, that ina civil suit 
for damages, the question of the burden to prove express malice 
for defamation On Occasions of ahsolute privilege would not 
arise, because such an action would failin any event under the 
rule of absolute privilege. Semble: Incase of qualified privilege 
the preponderance of opinion in India appears to be in favour of 

» the English rule that the burden of proof lies on the defendant in 
a civil action to prove that the occasion was a privileged occasion 

and that then the burden of proof would lie on the plaintiff in the 
civil action to prove express malice. Held, also, that the provi- 
sions of section 105 of the Indian Evidence Act apply only to cri- 
minal prosecutions for defamation. Semble : In criminal 
prosecutions for defamation, whether a sjatement was made on an 
occasion of privilege or not is to be decided with reference to the 
provisions of section 105 of the Indiin Evidence Act and section 
499 of the Indian Penal Code. GolapJan v. Bholanath Khettry, 
38 Cal. 880; Satis Chandra Chakravati v. Ram Dayal De, 47 
Cal. 338 ; Woolfun Bibi v. Jesrat Shaik, 27 Cal. 262—referred to. 
Baboo Ganesh Dutt Singhv. Mugneeram, 11 Ben. L.R. 321; Chunni 
Lall v. Narsingh Das, 40 All. 341; Dawkins. Lord Rokeby, L.R. 
74H.L., 774—followed. Abdul Hakim v. Tej Chander Mukerji, 3 
All, 815; Augada Ram Shaha v. Nemai Chand Shaha, 23 Cal. 
807 ; Crowdy v. O'Reilly, 17 C.W.N, 554—dissented from. 
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PETITION IN INSOLVENCY AGAINST BuRMAN BupDpHIST COUPLE— 
Joinder in oue petition by creditor—Provincial Insolvency Act 
(V of 1920), sections 15, 18, 79 (2), 61 (4) (Act III of 1907) 
Provincial Insolvency Act, section 47—General Clauses Act (X of 
1897), section 13. Held, that a single petition in insolvency tray 
be fited under the Provincial Insolvency Act, 1920, against a 
Burmese Buddhist husband and his wife, where they were alleged 
to be jointiy indebted to the petitioning creditor and to have 


committed a joint act of insolvency. Bclisetti Mammaya v. Kalla _ 


’ Kottaya and others, 44 Mad. 810—followed. Kali Charan Saha ¥. 
Hari Mohan Basak and others, 58 1.C. 531 ;Sarada Prasud Ukil 

v. Ram Sukh Chandra, 2 C.L.J. 3i8~ dissented front. 
Maune Kyi Ho anp ONE wv. S.M.A,L. ARNUCHALLAM CHETTY 
POSSESSION AS A RESULT OF A USUFRUCTUARY MORTGAGE, INCOMPLETE 
FOR WANT OF REGISTRATION, RIGHTS AND LIABILITIES UNDER : See 
SuiT FOR POSSESSION BY LEGAL OWNER ses wea 


POSSESSION AS A RESULT OF SALE, INCOMPLETE FOR WANT OF REGIS- 
TRATION, RIGHTS AND LIABILITIES UNDER: See SUIT FOR POSSES- 


SION BY LEGAL OWNER oe dy oe hes 
POTHUDAW, RIGHT OF A, TO INHERIT ; See BuDDHIST LAW eas 
PROVINCIAL INSOLVENCY AcT, 1907, sECTION 47 : Sce PETITICN IN 

INSOLVENCY AGAINST BURMAN BUDDHIST COUPLE .. BS 


PROVINCIAL INSOLVENCY AcT, 1920, sEcTIONS 15, 18, 79, (2) 61 (4) : See 
PETITION IN INSOLVENCY AGAINST BURMAN BUDDHIST COUPLE ... 


QUALIFIED PRIVILEGE : See DEFAMATION yeas ‘ose “es 


RECEIPT IN FORM GF PROMISSORY-NOTE, BURDEN OF PROOF uF 
PAYMENT OF CONSIDERATION : See SET-OFF vee see 


‘REVISIONARY JURISDICTION OF THE H1GH CouRT--Order under Upper 


Burma Ruby Regulation, 1887—Criminal Procedure Code, making 
no specific provision fcr appeals under the Regulation. Held, that 
the High Court has power cn appeal or revision under tie 
Criminal Procedure Code to question the judgments or orders of 
Magistrates acting under the Upper Burma Regulation, t 1887, évén 
though under the Regulation in question no speciiic provision 
appears to have been made for either appeal or revision. 


Maunxe Po Longe v. KING-EMPEROR sed ee 


‘SALE, INCOMPLETE FOR WANT OF REGISTRATION, RIGHTS AND LIABI- 
LITIES UNDER ; See SUIT FOR POSSESSION BY LEGAL OWNER ay 


SET-OFF, VALUATION OF—Sel-off and plea cf payment—Pecuniary 
jurisdiction,—Rangoon Small Cause Court—Suits Veluat on Act 
(VII of 1887). section 8- Rangoon Sinall Cause Court Act, 1970, 
section 13—Ciril Procedure Code {V of 1908,) Order 8, Rule 6 (1)— 


Prontissory-note and receipt, burden, proof of payment of con- 


sideration, The plaintiff sued the’defendant in the R.ngoon Sinall 
Cause Court for work done and materials Supplied to the defen- 
dant’s house for which Rs. 3567-1 had become due to him and 
towards which he had received payments aggregating to Rs. 1,600. 
The defendant admitted that Rs. 3,567-1 had been due ; but pleaded 
that he had made four payments totalling Rs. 3,000 ancl also that 
he had lent plaintiff Rs. 1.300 under a promissory-note bearing 
interest, and that the plaintiff had agreed to credit the amount of 
the promisso-y-note to his bills and to pay the amountthat may be 
founddue in excess. Heclaimed bv waya set-off of Rs.1,005-15as 
balance due to him and paid Court-fees onthatamount. It further 
appeared that the receints produced bv the defendant were in the 
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form of promissory-notes. Held, that the fact that the defendant 
claimed only Rs. 1,005-15 was not the test to beappliedin this case 
in order to ascertain whether the set-off is within the pecuniary 
limits of the jurisdiction of the Court and that the proper test 
must be whether the ascertained sum or the aggregate of the 
ascertained sums, which the defendant seeks to set-off does not 
exceed the pecuniary limitsof the jarisdictionoftheCourt. Held, 
also, that where documents admitted by both parties to be mere 
receipts for money paid were taken on pa:tially filledup forms ofa 
kind ordinarily used for promissory-notes, the b-rden_ of procf of 
the amount of each payment lay on the party alleging that he had 
madesuch payments. Per LENTAINGg, J.—“It is also necessary to 


distinguish between a plea of payment and a detendant’s plea of | 


set-off. In the case of a plea of payment, the allegation in effect 
means that the debt or amount of the demand alleged to be dueto 
the plaintiff (or, in the case of a pirtial payment, the amount of 
the debt or demand fro-tanto paid off) had ceas:d to be due by 
reason of the alleged payment, and that consequently, it was nota 
just demand validly in exi tence at the time of the institution of 
the suit, or at the time of the written statement, as the case may 
be. This plea is quite different in its nature from a plea of set-off 
raised by the defendant under the Code, which isin effect a 


request that the debt 6r amount to be found due to the plaintiff: 
shall thereafter be treated as extinguished or satisfied in whole. 


or pro-tanto by being set-off against the debt or ascertained sum 
due to the defendant.” Brojendra Nath Das v. Budge Budge 
Jute Mill Co., (1893) 20 Cal. 527—referred to. 
Hoge Mor v. I. M. SEEDAT or rey ow 
SEVERANCE OF EQUITY OF REDEMPTION, WHERE THE PERSON IN 
POSSESSION WAS MORTGAGEE LET IN UNDER A MORTGAGE INCOM- 
PLETE FOR WANT OF REGISTRATION : See SUIT OF POSSESSION BY 
LEGAL OWNER ae de ass aks on 
STATEMENTS MADE IN COURSE OF JUDICIAL PROCEEDINGS WHETHER 
ABSOLUTELY PRIVILEGE IN TORTS : See DEFAMATION ... aes 


SUITS BETWEEN MEMBERS OF A CO-OPERATIVE SOCIETY IN LIQUIDATION 
FOR REPAYMENT OF MONEY PAID BY LIQUIDPATOR OUT OF ONE 
MEMBER’S ACCOUNT IN SATISFACTION OF ANOTHER’S DEBT : See 
CO-OPERATIVE SOCIETIES ACT ~ awe oa oa 


SUIT FOR POSSESSION BY LEGAL OWNER—Defence of being placed in 
possession under a contract of sale—Plea of possession as a result 
of a purchase incomplete for want of registration—Evidence Act 
(1 of 1872), section 91, whether constituting a bar to sucha suit. 
Held, thatto asuit by the legal owner for possession of immoveable 
property of the value of Rs. 100 or upwards, itis a valid defence 
that the defendant was given possession of the property by the 
iegal owner under a contract for sale aS defined in section 54 of 
the Transfer of Property Act. Held, further, that to such a suitit 
is a valid defence that the defendant was given possession of the 
property by the legal owner in a transaction which purported to 
be a sale and which would be a sale but for the fact that no 
registered instrument was executed as required by section 54 of the 
Transfer of Property Act. Per Rozinson, C J.—‘‘ Section 54 of 
the Transfer of Property Act may render the transfer illegal if 
not evidenced by adocument in writing registered ; but the section 
clearly contemplates the contract for sale an? the possibility of 
cases existing in which there is not a duly registered conveyance. 
In these cases the Cou: ts always haveto deal with the contracts 
for sale ; andall the section 54 lays down with reference to them is 

nat they do not of themselves create any interest in or charge on, 
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such property. The contract in the present case does not of itsell 
create any interest in the prorerly ; Lut in addition to the contract, 
we hae the actions of the parties and the possession following the 
payment of the pirchase price and the mitation of names which 
coupled with the contract. do create an interest in the property, ’ 
Held, also, (Carr J., dissenting) that on the facts that the alleged 
abortive sale in the present case being in effect an oral agreement 
to sell coupled with the subsequent payment of the price ai.d 
delivery of possession, section 9: of the Evidence Act does not 
prohibit the proof of the contract cf sale. Held by Uarr, 
J., (Robinson, C.J., Heald, May Cung, and Lentaigne, JJ. 
dissenting) that where a transaction has gone beyond a_ mere 
agreement of sale and amounts to an abortive sale as in the 
present case, section 91 prohibits oral evidence cf such a t-ans- 
action. Imnudipattam Thirugnana Kondana Naik v. Periya 
Dorasami, 24 Mad. 377; Maddison v. Alderson, 8 A.C. 467; 
Mahamed Musav.. Aghore Kumar Gunguli, 42 Cal. 801; Maung . 
Mo Hnaung v. Ma Shwe Mya, 4U.B R. 30; Maung Shwe Goh + 
Maung Inn, 44 1.4.15; Salamat uz-camin Begamv. Masha Allah 
Khan, 40 All. 187—referredto. Akltar Fakir v. Intarl Sayal,29 1.C, 
407; Baloo Apaji.v. Kazhinath, 41 Bem. 438 ; Begamv. Mahomed 
Yakub, 16 All. 344 ; Karamath Khany. S.P1.. Latchmi Achi, 10 
L.B.R. 241 ; Pucha v. Kurj Bolani, 17 C.W.N. $45 ; Shafikul 
‘Huq Chowdhury v. Krishua Gobinda, Dutt, 23 C.W.N. 284; 
Venkatesh v. Mallapfa, 24 Bom L.R. 242 ; Vizagapatum Sugar 
Devilopment Company v. Muthuramarcddi, 46 Mad 91 —f. lowed. 
KurriVee. areddiv. Kurri Bapireddi,29 Mad. 336 — dissented from, 


MAUNG Myat THA ZAN AND Two v. MaUNG AUNG Dun 
AND ONE aa a8 wee as eee 285 


SUIT-FUR POSSESSION BY LEG\L OWN? R—Plca of being put in possession 
as the result of ausujructuary mortgage invalid fir want of 
registration—Equitable doctrine of part performance—Purchascer 
ofa tart from thelegal owner—Severance of :h: cquity of redemp- 
tion. Held, that where the defendant had been put in possession 
of land as the result of a usufructuary mortgage, invalid for want 
of registration, he was in equily entitled to retain possession of the 
land until his debt has been repaid. Held, fui ther, that where the 
plaintiff under the above circumstances, relied solely on his titie 
and had not offered to repay the money, his suit should not be 
dismissed but a decree for possession on repaymcnt should be 
passed Held, also, that the purchaser of a portion of the land so 
put in possession of the defendant can obiain the area bought by 
him on repayment of a proportionate amount of the debt, and that 
the technical rules of severance of the equity of redemption do not 
apply to him. Ma Hiwe v. Maung Lun, 8 L.13.R. 334 ; Royzuddi 
Sheik v. Kuli Nath Muker jee, 33 Cal. 985--referred to. Appanav. 
Chinnavadu, 36 M.W.N, 825 ; Ashton v. Corrigan, (1871) 13 Eq. 
76; Hermann v Hodges, (1873) 16 Eq. 18; Holkar v. Dadabhoy, 14 

. Bom. 353 ; M.P. Currie v. M. Chaity, 11 W.R: 520 ; Maung Myat 
Tha Zan v. Ma Dun. 2 Ran. 285 ; Sreenath Roy v. Kally Dass 
Ghose, 5 Cal. 82; Taylor v. Eckersley, (1876) Ch, 302-. followed. 
Bon Lon v, Po Lu, 8 L.B.R. 553; Collector of Mirzapur v. Bhagwan 
Prasad, 35 All. 164; Debendra Chandra Roy v Behari Lal 
Muker jee, 16 C.W.N. 1075 ; Nabin Chand Nasker v. Raj Coomar 
Sarkar, 9 C.W.N. 1001 ; Param Hans v. Randhir Singh, 38 All. 
461; Samoo Patter v. Abdul Sammad Sahib, 31. Mad. 337— 
distin guished. 


MAune Tun YA v. MaunG AUNG DUN AND ONE aes 313 
Suits VALUATION ACT, SECTION 8 ; See SET-OFF eee ow * «349 


vi INDEX. 


USUFRUCTUARY MORTGAGF, INCOMPLETE FOR WANT OF REGISIRA- 
TION, RIGHIS AND LIAINILITI:S UNDER ; See SUIT FOR POSSESSION 
BY LEGAL OWNER. vee ses ove ane 
UPPER BURMA RUBY REGULATIONS, 1887, WHETHER CRDERS UNDER 
SUBJECT TO INTERFERENCE BY HiGE CoukT ; Sce REVIS!ONARY 
JURISDICTION OF THE HiGH Court: 


eee see vee 
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FULL BENCH. 


Before Sir Sydney Robinson, Kt., Chief Justice, Mr. Justice Heald, Mr. Justice 
May Oung, Mr. Justice Lentaigne and Mr. Justice Carr. 


MAUNG MYAT THA ZAN anp two a 


ened ; Mar. 24, 
MA DUN AnD ONE.* 


Suit for possession by legal owner—Defence of being placed in possession under 
a contract of sale—Plea of possession as a result of a purchase incom pleté 
for want of registration--Evidence Act (I of 1872), section ©1, whethe, 
constituting a bar to such a suit. 


Held, that to a suit by the legal owner for possession of immoveable pro- 
Perty of the value of Rs. 100 or upwards, it is a valid defence that the defendant 
was given possession of the property by the legal owner under a contract fot 
sale as cefined in section 54 of the Transfer of Property Act. 

Held further, that to such a suit it is a valid defence that the defendant was 
given possession of the property by the legal owner in a transaction which 
purported to be a sale and which would bea sale but for the fact that no 
registered instrument was executed as required by section 54 of the Transfer of 
Property Act, . 7 

Per RoBinson, C.J.:—' Section 54 of the Transfer of Property Act may render 
the transfer illegal if not evidenced by a document in writing registered ; but 
the scction clealv contemplates the contract for sale and the possibility of cases 
existing, in which there is nota duly registered conveyance. In these cases the 
Courts al ways have to deal with the contracts for sale : and all that section 54 
Jays down with reference to them is that they do not of themselves create any 
interest in, or charge on, such property. The contract in the present case does 
not of itself create any interest in the property ; but in addition to the contract 
we have the actions of the parties and the possession following the payment of 
the purchase price and the mutation of names which coupled with the contract, 
do create an interest in the property.” ‘ 

Held also, (Carr, ]., dissenting) that on the facts that the alleged abortive 
sale in the present case being in effect an oral agreement to sell coupled with 
the subsequent payment of the price and delivery of possession, section 91 of 
the.Evidence Act does not prohibit the proof of the contract of sale. 

Held by Carr, J., (Robinson C.J., Heald, May'Oung, and Lentaigne, JJ, 
gissenting) that where a transaction has gone beyond a mere agreement of 
saie and amounts to an abortive sale as inthe present case, section 91 prohibits 
Oral evidence of such a transaction. 

Immudipattam Thirugnana Kondama Naik v. Periya Dorasami, 24 Mad, 
377 ; Maddison v. Alderson, 81A.C. 4673; Mohamed Musa v. Aghore Kumar 


* Civil Reference No. 1 of 1924 arising out of Civil Second Appeal No. 82 
of 1923. 
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Ganguli, 42 Cal. 801 ; Maung Mo Hnaung v. Ma Shwe Mya,4 U.B.R. 303 
Maung Shwe Goh v. Maung Inn, 44 1.4.15 ; Salamat-uz-zamin Began v. 
Masha Allah Khan, 40 All. 187—referred to. 

Akbar Fakir v. Intail Sayal, 291.C. 707 ; Batu Apaji v. Kazhinath, 41 
Bom. 438 ; Begamv, Mahomed Yakub, 16 All..344 ; Karamath Khan v. S.P.L, 
Latchini Achi, 10 L.B.R. 241 ; Pucha v. Kurj Bohant, 17 C.W.N, 445 ; Shafikul 
Huq Chowdhury v. Krishna Gobinda Dutt, 23 C.W.N. 284; Venkatesh v. 
Malla ppa, 24 Bom. L.R. 242 ; Vicagapatam Sugar Development Company Vv, 
Mut huramareddi, 46 Mad. 919—followed. 

Kurri Veerareddi v. Kurri Bapireddi, 29 Mad, 336—dissented from, 


This was areference made by Carr, J., in Civil 
Second Appeal No. 82 of 1923. The facts leading up 
to the institution of the case and the history of the 
litigation appear from the learned Judge’s reference 
order reported below :— 

The plaintiff-appellants are the children of U 
Htwe and his wife Ma Htu. The first defendant- 
respondent, Ma Dun, is the daughter of U Htwe by 
a former wife, while the second is her husband. 

U Htwe died some thirty years before the suit 
while Ma Htu died “ only last year.” 

The plaintiffs sued to recover possession of a 
piece of land which was in the possession of the 
defendants, but which, they claimed, belonged to the 
estate of Ma Htu. They alleged that, during the 
lifetime of U Htwe, Ma Dun had been given her 
share of inheritance and was not entitled to any 
further share. 

This last allegation was denied by the defendants 
but no issue was framed on the question. Should 
the plaintiffs’ suit otherwise succeed it would become 
necessary to go into this question. 

The main defence was that in 1912 Ma Htu, sold 
the land in suit to the defendants for Rs. 1,200, 


Admittedly there was no registered instrument, but 


it is alleged that Ma Htu promised to execute one’ 
but failed to do so because she became blind. 
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The issues framed were :— 

1. Whether the plaint land was transferred to 
the defendants for a consideration of Rs. 1,200 by 
Ma Htu and she also agreed to execute a registered 
deed of conveyance. 
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Vv, 
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ONE, 


2.-If so, was this transfer made with the knowl- _ 


edge and consent of the plaintiffs ? 

Evidence was given. That for the plaintiffs is of 
little importance, but I think it desirable to set out 
the nature of that for the defence. 

Defendant Tha Gyaw himself says that Ma Htu 
sold the land to them for Rs. 1,200, which was 
paid. All the heirs consented to the sale and half of 
the price, less Rs. 40 paid to the witnesses, was 
divided among them, Ma Dun receiving her share. 
The other half Rs. 600, was taken by Ma Htu, who 
transferred the land to the names of the defendants 


by pyatbaing. She had -sore eyes and promised — 


to execute a registered deed when they should 
become better. But in fact they never did become 
better. 

Ba On speaks to the report of the sale to him 
and to his registering it in Register No. VII. 

The other three witnesses also say that they were 
present at the sale, saw the payment of the money 
and its division, and witnessed the mutation of 
names. 

- On this evidence the Subdivisional Judge found 
the sale proved and dismissed the suit. On appeal 
to the District Court the pleader for the plaintiffs 
did not contest the correctness of the finding and 
it was accepted by the District Judge. There are 
thus concurrent findings on the evidence, which 
cannot be questioned in this appeal. 

But having regard to section 54 of the Transfer of 
Property Act and to section 91 of :the Evidence Act, 
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il itis difficult to see how the admission of all this 
rays Myat evidence can be justified. It is to be noted that the 
Two witnesses do not speak of a contract for sale as 
Ma Dun anv defined in the penultimate paragraph of section 54 of 
exes the Transfer of Property Act. What they speak of 
is what purported to be an actual sale—what would 
have been an actual sale had all the requirements of 
the law been complied with. This, however, was not 
done. The second paragraph of section.54 provides 
that such a sale as this can be effected only by 
registered instrument. The sale alleged therefore was 
an abortive one and ‘conveyed no interest in the 
property to the defendants. And section 91 of the 
Evidence Act lays down that in such a case no 
evidence shall be given of the matter except the 
document itself: Here there was no document and 
therefore no evidence whatever of the transaction 

could be given. 

This is, in my view, eles the effect. of thee 
two provisions of law, and were the question res 
integra I should have no hesitation in acting on 
that view. But the question is not res integra 
and it is necessary to consider the authorities on 
the subject. 

The District Judge has based his decisions 
largely on English equitable doctrines, as set out 

in Strahan’s. Digest of Equity, and has held that 

there has in this case been such part performance 
of the agreement, to sell as to give the defendants 
an executed interest.in the property, which they are 
entitled to enforce. He refers (but briefly, probably 
the full report was not available) to the case of 
Maddison v. Alderson (1). 

An examination of the report shows that the 
law in England ditfers from that in India. The 

(1) (1883) 8 A.C. 467. 7 
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following remarks of Lord Selborne (beginning at 
the bottom of page 473) may usefully be quoted :— 
“This makes it necessary for your Lordships 
now to examine the doctrine of equity as. to pert 
performance of parol contracts. 
The cases upon this ‘subject (which are very 


numerous) have all, or nearly all, arisen under those: 


words of the 4th section of -the Statute of Frauds, 
which provide that ‘no action shall be brought to 
charge any person upon any contract or sale of lands, 
tenements or hereditaments, or any interest. in or 
concerning them, unless the agreement on which 
such .action shall be brought, or some memorandum 
or note thereof, shall be in writing, and signed by 
the party to be charged therewith, or some other 
person thereunto by him lawfully authorised.’ It has 
been recently decided by the Court of Appeal 

that the equity of part performance does not extend, 
and ought not to be extended, to contracts concerning 
any other subject-matter thanland . . . . That 
equity has been stated ee high authority to rest upon 
the principle of fraud; ‘Courts of Equity will not 
permit the statute to be made an instrument of fraud.’ 

By this it cannot be meant that equity will relieve 
against a public statute of general policy in cases 
admitted to fall within it; and I agree with an 
observation made by Lord Justice Cotton, in Britain 
vy. Rossiter, that this summary way of stating the 
principle (however true it may be when properly 
understood) is not an adequate explanation, either 
of the precise grounds, or of the established limits, 
of the equitable doctrine of part performance. 

It has been determined at law (and in this respect 
there can be no difference between jaw and equity) 
that the 4th section of the Statute of Frauds does 
not avoid parol contracts, but only bars the legal 
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1924 remedies by which they might otherwise have been 


MauneMyat enforced.” 
THA ZAN AND 


wo On page 475 his Lordship quotes Lord Ellen- 
Ma.Dunano borough as saying :— 
it “But the statute does not expressly and 
immediately vacate such contracts, if made by parol ; 
it only precludes the bringing of actions to enforce” 
them by charging ‘the contracting party, or his 
representatives, on the ground of such contract, and 
-of some supposed breach thereof i 4 i 

These extracts seem to me to show that this 
doctrine is based on a state of the law different 
from that which exists in India. When the Transfer 
of Property Act specifically provides that a certain 
transaction can be effected only by registered instru- 
ment it necessarily follows that an attempt to effect 
that transaction otherwise is totally void. This view 
was taken in Laichand v. Lakshman (2), where it 
was held that all considerations of equity based on 
part or whole performance must be excluded. 
Moreover, it is expressly provided by section 54 of 
the Transfer of Property Act that a,contract for 
sale, as therein defined, creates, no interest in or 
*charge upon the property. 

In the judgments in Maddison y. Alderson (1), 
there are several passages which suggest that their 
Lordships doubted the sé6undness of the doctrine 
‘even in England. Thus on page 489 we find Lord 
Blackburn saying :— 

“| 6.)«~C.:«Ctheere are cases that for the purpose 
of enforcing a specific performance of a contract for 
the purchase of an interest in land, a delivery of 
possession will take the. case out of the statute. 
This is I think in effect to construe the 4th section 


_ OO 


(2) (1904) 28 Bombay 466 at 471, 472, 
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of the Statute of Frauds-as if it cortained these 
words, ‘or unless possession of the land shall. be 
given or accepted.’ Notwithstanding the very high 
authority of those who have decided those cases, I 


should not hesitate if it was res imtegra in refusing . 


to interpolate such words, or put such a construction 
on the statute. But it is not res integra and I think 
that the cases are so numerous ‘that this anomaly, if 
as I think it is an anomaly, must be taken as to 
some extent at least established. If it was originally 
an error it is now I think communis error and 30 
makes the law.’’ , . 

Similar doubts are expressed in the quotations 
from Maxwell on the Interpretation of Statutes and 
Story’s Equity Jurisprudence given by Sir Arnold 
White, C.J., in Kurri Veerareddi v. Kurri Bapireddi 
(3) at pages 345 and 346. 

In this last mentioned case a full bench of the 
Madras High Court gave a very definite ruling as 
* follows :— 


“The provisions of section 54 of the Transfer of 


Properiy Act are imperative, and Courts will. not 
be justified in disregarding them on _ equitable 
grounds. 

Where the words of a statute are clear and 

unambiguous, effect must be given to them although 
hardship may result in individual cases. 
' A contract for sale followed by delivery of posses- 
sion does not, when there is no registered. sale, 
create any intesest in the property agreed to be sold 
and cannot, even if enforceable at date of suit or 
decree, be pleaded in defence to an action for 
ejectment by one having a legal title to receiver.” 
Other High Courts in India have, however, taken 
different view. 





(3) (1906) 29 Madras 336. 
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In Begam v. Mahomed Yakub (4), a full bench of 


MauxeMvat the Allahabad High Court, held that.to permit the 


THA ZAN AND 
Two 


uv, 
Ma Dun anp 
ONE. 


seller to recover possession in a case similar to the 
present would be to allow him to perpetrate a fraud 
on the buyer. Banerji, J., in his judgment (page 358) 
went the length of saying that if the buyer were 
ousted by the seller he would on the ground of 
fraud be entitled, to recover possession. The tran- 
saction in question in this case purported to be a 
sale, but was abortive for want of a cepicteres 


. deed. 


In Bapu Apaji Potdar v. . Kazhinath Sadoba Gumire 
(5), a full bench of the Bombay High Court came 
to a similar conclusion on the ground that the seller 
who seeks to recover possession violates a fiduciary 
obligation, and that the Court. will not aid him in 
committing a breach of trust. The abovementioned 
dictum of Banerji, J., was quoted, apparently with 
approval. In this case the defendants, who had 
previously had possession, and who retained it, 
claimed to be owners by virtue of a contract for sale. 
They had not yet paid the price. It was held that’ 


they had a right to specific performance, which was 


not time-barred. 

In Venkatesh v. Mailappa (6), a bench of the 
same Court came to the same conclusion in a case 
in which the defendant’s right to specific perfor- 
mance was time-barred. If the original proposition 
be accepted this extension of it seems logical, for 
the fact that the buyer’s right to specific performance 
is time-barred. can make no difference to the: fidu- 
ciary nature of the seller’s obligation. Nor can it 
affect the fact that in seeking to recover possession 
the seller is seeking to perpetrate a fraud. In this 


(4) (1894) 16 All. 344, (5) (1916) 41 Bom. 438. 
(6) (1921} 24 Bombay Law Reporter 242, 
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case also the defendants had previously been in 
possession, and they had paid the full price. 
The decision in ShafikulHuq Chowdhury v. 
Krishna Gobinda Dutt (7), proceeds on similar equit- 
able grounds, but the case is somewhat different. 
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The defence was that the plaintiff was a mere bena- - 


midar for the defendant. 

In Akbar Fakir’ v. Intil Sayal (8), a bench of 
the Calcutta High Court expressly dissented from 
the decision in Kurri Veerareddi’s case (3) and heid 
that the fact that the defendant was in possession 
under a contract for sale which was still speci- 
fically enforceable was a valid defence to a suit for 
ejectment by the vendor.. It was pointed out that 
to requirethe defendant,’in such circumstances, to 
obtain a decree for specific performance would be 
to encourage multiplicity of litigation. 

This, no doubt, is correct. On the other hand 
to give relief on equitable grounds to a person who, 
having a rightto obtain a good legal title, will not 
exert himself to enforce that right, or who, having, 
had such a right, has ailowed it to be extinguished 
by the operation of the law of limitation, seems to 
be contrary to all principles of equity. As Their 
Lordships of the Privy Council said in Maung Mo 
Hnaung v.Ma Shwe Mya (9\, “The rights of equity 
which prevailin British Burma are rights which are 
given to people who are vigilant and not to those 
who sleep.” . 

There are dicta in three Privy Council cases 
which should be mentioned. The first case is 
Immudipatiam Thirugnana Kondama Naik v. Periya 
Darasomi (10),in which Their Lordships said “It is 
contended that though the mortgage may fall short 


(7) (1918) 23 C.W.N. 284. (9) (1921) 4 U.B,R. 30 (at 34), 
(8) (1915) 29 Indian Cases 707. (10) (1900) 24 Madras 377 (at 384, 38 5.) 
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of an actual transfer it- shows a good contract for 
one and that the defendant may now call upon Ovala’s 
heir to implement that contract. Certainly if. such 
aright exists it would be an answer to the plaintiffs’ 
claim and the exact form in which it could be enforced. 
need not be considered.” They went onto hold, 
however, that as this defence had not been taken in 
the Court of firstinstance and as the contract alleged 
was not proved the defendant must fail on this 
defence. It would seem, therefore, that the dictum 


_ above quoted was obiter. 


The case of Mahomed Musa v. Aghore Kumar 
Ganguli (11) is perhaps somewhat stronger. Their 
Lordships approve of the doctrine of part performance 
laid down in Maddison v. Alderson (1), and in this. 
connection say ‘‘Their Lordships do not think that 
there is anything either in the law of India or of 
England inconsistent with it, but, upon the contrary, 
that these laws follow the same rule.” But so far 
at any rate as regards the Transfer of Property Act, 
this dictum also appears to be obiter, for it is. 
expressly stated inthe judgment that the transaction: 
with which the suit dealt had occurred before the 
Transfer of Property Act was passed. 

In Maung Shwe Goh v. Maung Inn (12) it was held. 
that in -view of section 54 of the Transfer of Property 
Acttbe English rule that a contract for sale of real 
property makes the purchaser the owner in equity of 
the estate, does not apply in India. But in this case 
too it was not on this finding that the decision was. 
based. . 

In Salamat-uz-zamin Begam vy. Masha Allah Khan 
(13), Walsh, J., took whatseems to me an exaggerated 
view of the dictum in Mahomed Musa’s case (11), 


(11) (1914) 42 Calcutta 891 (at 817). (12)( 1916) 44 1.A. 15 (at 19), 
(13) (1918) 40 All, 187, a 
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holding that it overruled Kurri Veerareddi’s case (3) 
and remarking, incidentally that section 54 of the Trans- 
fer of the Property Act ‘‘ does not prohibit the vesting 
of title to or interest in property unless effected by 
a formal transfer.’’ In my opinionit does. The other 
member of the bench Piggot, J., while concurring 
in the decision that the defendants were entitled to 
resist ejectment, which he put on the equitable 
grounds adopted in the cases already discussed, did 
‘not concur as to the effect of the dictum in 
Mahomed Musa’s case. 

- In Burma this equitable doctrine has an been 
adopted. In Karamath Khan v. S. P. L. Latchmi 
Ach1 (14), a full bench of the Chief Court of Lower 
Burma held “ That a defendant may plead by way of 
defence to a suit for eviction by an owner that he 
is in possession under a-contract to sell, that the plea 
requires no stamp, and that if he can prove the 
contract and it still subsists it will bea valid defence, 
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however valuable the property may be and whether © 


he has a registered deed of transfer or not.” 

But this decision preceded on other grounds the 
consideration of which I will defer for the present. 
Most of the cases of which I have cited and some 
others, were considered. In reference to the three 
Privy Council dicta (10, 11, 12) Young, J., in his 
order of reference considered that in view of the 
doubi expressed in Shwe Goh’s case (12) as to the 
applicability of the English Rules of Equity the 
Court was free to form itsown opinion onthe matter- 
Andin his judgment he said “Speaking for myself 
if I regarded the question as one. of the transfer of 
ownership I should find it very difficult to disregard 
the plain words of section 54 of the Transfer of 


(14) (1919-20) 10 L,B.R. 241. | 
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Property Act, or to hold that any equity could 
prevail against the clear words of the statute.” 

This view was not questioned by either of the 
other Judges who formed the bench. 

I think therefore that the Courts in Burma are 
not bound to adopt the equitable grounds on which 
the India decisions are based. There are, in my 
opinion, strong reasons why the English equitable 
doctrine of part performance should not beapplied 
in India. In Maddison v. Alderson (1), its sound- 
ness, even in England, as applied to the 4th section 
of the Statute of Frauds was doubted by at least 
some of the members cf the Court, and iearned 
commentators share their doubts. The law, more- 
over, in India is different, inasmuch as section 
54 of the Transfer of Property Act does immediately 
vacate any transfer made otherwise than~ as prescribed 
in that section, while it is held that section 4 of the 
Statute of Frauds does not have this effect. That 
being so considerations of equity should not be 
allowed to override the plain words of the Act. 
Here I would emphasise the words of Lord Selborn®: 
in Maddiasonv. Alderson :—By this it cannot be meant 
that equity will relieve against a public statute of general 
policy in cases admitted to fall without it.’’ 

But such considerations have been allowed to 
override the plain provisions of the section. The 
extent to which this has been done is exemplified 
in Maung Shwe v. U Shwe Lok (15), a very recent 
unreported case in this Court. 

The facts. found in that case were that the 
plaintiffs had made over the land in suit to one KO 
San Ya in discharge of a debtof Rs. 112 and that 
San Ya subsequently sold the land to the defendants 


(15) Civil Miscellaneous Appeal No. 6 of 1923, 
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for the same sum. In _ neither case was there a 
registered instrument. It was further found by the 
first appellate Court that the defendant’s right to 
specific performance, if he had ever had one, was 
time-barred. 

In this Court’s judgment it was said:— ‘If the 
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respondents (plaintiffs) transferred the land to Maung 


San Ya for Rs. i112, and he in turn transferred it to the 
appellant-defendant for Rs. 112, in each case by way 
of outright sale, but without a registered conveyance 
then it is clear that San Ya acquired possessory rights 
‘under what must be termed a contract to sell the land 
to him, which he could transfer to the appellants, 
who would stand, as it were, in his shoes. It is a 
well accepted principle of law that a possessory right 
is legally transferable and that a suit can even be 
filed to maintain it.” ae 

Venkatesh’s case (6) was followed in holding that 
the defence held good in spite of the fact that right 
of the defendants to specific performance had become 
tinie-barred. 

Here one may ask in what the position of a person 
in possession under an abortive sale differs from the 
position of one in possession with a good legal title 
under a proper conveyance. I cari see little differ- 
ence. The former can resist ejectment by the legal 
owner. He can even eject the owner if ousted by 
him [per Banerji, J., in Begam’s case (4)]. On his 
possessory right he can recover from a trespasser. 
There might perhaps in exceptional cases be some 
slight risk of being ousted by a bona fide purchaser 
without notice. But in cases such as the present 
one and Shwe Thaw’s (15) where the transferee has 
obtained possession and held it for a considerable 
time, and has got the !and registered in his name 
in the revenue registers, this risk becomes non-existent. 
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The result is a complete negation of section 54 of 
the Transfer of Property Act—not merely in the letter 
but also in the spirit. The evils of this state of affairs 
are manifest. If these decisions are good law then 
it would be far better that the Transfer of Property 
Act should be repealed and that all restrictions on 
the transfer of immoveable es should be 
removed. 

To return to Karamath Khan v. S. P. L. Latchmi 
Achi (14). As I have said above the decision in this 
case did not proceed on equitable grounds. Follow- 
ing upon the quotation which I have given in which 
he held that equitable consideraticns should not be 


allowed to prevail against the plain words of the 


Act, Young, J., said “ But upon further consideration 
I do not think that any such claim is involved. 
The suit is one for possession oniy and the defendant 
only seeks to retain that possession. I do not see 
that we are really concerned with section 54 of the 
Transfer of Property Act at all. 

It seems to me to be a question of contract purely 
and simply ; and in my opinion the defendant may 
plead and if he can prove that he has been let in 
under a contract, he cannot be considered or treated 
as a mere trespasser so long as_ that contract 
subsists.” 

' This view is not free from difficulty. A mere 
contract for sale does not create any interest in the 
property and certainly does not give a right to 
possession. Does then such a contract with delivery 
of possession confer such a right? In Kurrj; 
Veerareddi’s case (3) Sir Arnold White, C.J., held 
that it does not. He said (page 345): ‘‘ The section 
further provides that a contract for sale does not of 
itself create any interest in or charge on immove- 


able property. We are asked to regard this provision 
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as enacting by implication that a contract for sale 
coupled with possession does create an interest 
in or charge on the properly even though the 
requirements of the section with reference to a 
registered instrument have not been complied with. 
Such a construction seems to me altogether incon- 
sistent with the express enactment in the earlier 
part of the section.” 

On the other hand the effect of the dicisions 
that I have discussed ‘is that such a contract coupled 
with delivery of possession does create such a right 
though I cannot find that this proposition has 
anywhere been expressly stated except perhaps in 
Shwe Thaw’s case (15). 

There is another difficulty. The defence in the 
case now before me is based not on a mere contract 
for sale but on what purported, and was intended, 
to be an actual sale. In Shwe Thaw’s- case (15), the 
defence was clearly the same, and it appears to have 
been the- same in several of the Indian cases. In 
Karamath Khan's case (14) also it appears to have 
been the same, for in the order of reference it is 
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said ‘‘ The case ior the defendant was that re had... 


bought the leasehold land for Rs. 300 for which he 
had given a promissory-note.” 

-Now a contract for sale is a necessary preliminary 
or concommitant of a sale or of a transaction which is 
intended to be a sale. But the question arises 
whether when a party is content to accept only 
partial performance of a contract of which he has 
the benefit, that contract does not thereby cease to 
‘subsist. 

A further difficulty in the present case is that 
there is no direct evidence of contract for sale. 
‘What there isis evidence of a transaction intended 
to be an actual sale, from which the existence of a 
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1924 prior contract for sale may be inferred. . But under 


MaueMyat section 91 of the Evidence Act all this evidence is 
Two inadmissible. Can it then be admitted in order that 
Ma Dux any fromit we may draw thatinference ? 
sie I am clearly of opinion that it cannot and I 
could decide this case upon that ground only. But 
I think that such a decision would in effect run 
counter to the decision in Karamath Khan's case 
(14). It would, moreover, have the effect of causing 
further uncertainty as_to the law, and would also. 
tend to encourage the giving of false evidence in 
_ order to represent as a mere contract for sale what 
was in fact intended to be an actual sale. 

In view of all these considerations I think it is 
desirable that the decision in Karamath Khan v. 

-S. P. L. Latchmi Achi (14), should be further 
considered, more particularly with reference to the 
admissibility of evidence. 

I therefore refer the following questions for 
decision by a bench of two Judges or by a. Full 
Bench, as the Chief Justice may direct :— 

1. To a suit by the legal owner for possession eo 
immoveable property of a value of Rs. 100 or’ 
upwards, is ita valid defence that the defendant was 
given possession of the property by the Iegal owner 
under a contract for saie as defined in section 54 of 
the Transfer of Property Act ? 

2. To such a suit is it a valid defence that the: 
defendant was given possession of the property by 
the legal owner in a transaction which purported to. 
be a sale and which would be a sale but for the 
fact that no registered instrument was executed as 

- required by section 54o0f the Transfer of Property Act? 

3. Does section 91 of the Evidence Act prohibit. 
the admission, in order to prove a priar contract for 
sale, of evidence of a transaction which purported to 
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be a sale of immoveable property of the value of 194 

Rs. 100 or upwards but which was not effected by MauneMyar 
. é : . THA ZAN AND - 

a registered instrument as required by section 54 of two 

the Transfer of Property Act ? * tee Dene aus 

' The questions referred came up in due course for NE 

hearing before a Full Bench composed of Robinson, 

C.J., Heaid, May Oung, Lentaigne and Carr, JJ., with 

the result as reported hereunder. 


Loo Nze—for Appellants. 
' Ray—for Respondents. © 


RoBINsON, C.],—The authorities are all quoted in 
the order of reference with the exception of 
Vizagapatam Sugar Devlopment Company v. 
Muthuramareddi (1). By this Full Bench decision 
the previous decisions to the contrary of the Madras 
High Court were overruled, with the result that the 
position now is that all the High Courts in India 
hold the same view of the questions now before us. 
That is a very strong point to which full weight 
must be given ; the opinion of a Full Bench of this 
Court was to the same effect. We are now asked 
to resilc from the opinion previously expressed, and 
to differ fromm every other High Court in India. 

The facts of this case are that plaintiffs sued for 
possession of certain land which admittedly had 
been the property of their mother. The defendants 
who are also heirs replied that the land had been 
‘sold to them for Rs. 1,200; that the consideration 
had been paid; that they had been put into 
possession and have long been in possession ; that 
-mutation of names had been effected in Revenue 
Registers ; that no registered deed of sale had been 
executed because the mother’s eye-sight was bad ; 





(1) (1923) 46 Mad. 919, 
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and that the execution of the conveyance had been 
postponed, the mother dying before it was executed. 

The decisions are based some, on principles of 
equity (the equity of part performance), some, on the 
ground that the Court would not lend itself to. aid 
the plaintiffs in effecting a fraud, and some, on the 
ground of a fiduciary relation which was created between 
the parties by the facts. In my opinion the case 
might be adequately disposed of on any one of 
these grounds. ; 

In the case of Immudipattam Thirugnana Khonda. 
ma Naik v. Periya Dorasami (2), Their Lordships of the 
Privy Council uttered a dictum which clearly supports 
the view now universally held. In the course of 
their judgment it is said :—‘‘ Itis contended that though 
the mortgage may fall short of an actual transfer, it 
shows a good contract for one, and that the defendant 
may now call upon Ovala’s heir to implement 
that contract. Certainly, if such a right exists it 


would be an answer to the plaintiff’s claim and the 


exact form in which it could be enforced need not 
be considered.” 

In the present case the right to sue for specific 
performance still exists, and may be enforced. The 
payment of the money, the granting of possession 
and the mutation of names in the revenue registers 
all amount to part performance, and it is to my mind 
clear that the defence to a claim for possession 
under these circumstances is clearly held to be good 
by Their Lordships. 

In another case, Mahomed Musa v. Aghore Kumar 
Ganguli (3), Their Lordships again dealt with the 
application of the equities applicable to these cases. 
After referring to the case of Maddison v. Alderson 


ere a te 
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(2) (1900) 24 Mad, 377. ~ £3) (1915) 42 Cal, 801, 
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and to the fact that the parties had acted on the 
contract to sell, they observed :—“ Their Lordships 
do not think that there is anything either in the law 
of India or England inconsistent with it, but, upon 
the contrary, that these laws follows the same rules.” 
“In a suit,” said Lord Selborne in Maddison v. 
Alderson, ‘‘founded on such part-performance (and 
the: part-performance referred to was that of a parol 
contract concerning land) the defendant is really 
‘charged’ upon the equities resulting from the acts 
done in execution of ihe contract, and not (within 
the meaning of the Statute:of Frauds) upon the con- 
tract itself. If such equities were excluded, injustice 
of a kind which the statute cannot be thought to 
have had in contemplation would follow. ”’ 

Returning to the ground of frauds, I think there 
can be no doubt that an attempt by the plaintiffs in 
this case to go back upon the contract itself after 
having received the purchase price, and after posses- 
sion had been given, clearly amounts to an attempt 

at fraud which the Courts in this country cannot and 
should not aid. 

It has been urged that in this case there is no 
mention in the pleadings of any contract, and that 
what is alleged is an abortive sale. But is it clear 
from the first Privy Council judgment quoted that 
what has to be dealt with in these cases is the 


contract {o sell ; that the Courts are not dealing with . 


the abortive sale itself ; that whether the ‘sale be 
viod or merely voidable, there must be in each case, 
prior to the execution of the document, an agreement 
for sale; and that the mere fact that the pleadings 
do not specifically refer to it does not compel the 
Courts ‘to treat it as if it were non-existent. 

Section 54 of the Transfer of Property Act may 
tender the transfer illegal if .not evidenced by a 
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document in writing registered ; but the section clearly 
contemplates ‘the contract for sale and the possi- 
bility of cases existing, in which there is not a duly 
registered conveyance. In these cases the Courts 
always have to deal with the contracts for sale; and 
all that section 54 lays.down with reference to them 
is that they do not of themselves create any interest 
in, or charge on, such property. The contract in 
the present case does not of itself create any interest _ 
in the property ; but, in addition to the contract, we 
have the actions of the parties, and the possession 
following the payment of the purchase-price, and the 
mutation of names, which, coupled with the contract, 
do create an interest in the property. It cannot be 
necessary that the parties should have to be forced 
to a suit for specific performance of a contract for 
sale before they can be given any relief against a 
fraudulent and inequitable claim for possession. In . 
my opinion, therefore, the first two questions referred 

should be answered in the affirmative.” 

As regards section 91 of the Evidence Act, it 
appears to me that it does not apply in this case at 
all. It deals with cases where the termis of a contract 
have been adduced to the form of a document, and 
to cases in which any matter is required by law to 
be reduced to the form of a document. If we were 
dealing with a deed of sale that was in existence, or 
with acontract for sale which was required by law 
to be reduced to the form of a document, some such 
question might arise; but we are:dealing here with 
a contract for sale which the law does not require 
to be reduced to the form of a document. An 
agreement to sell may be an oral agreement, and no 
question, therefore, of the admissibility of the evidence, : 
Ithink, arises. Itis not the transaction of sale that 
isin question, but the agreement to sell, which 
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must, and always does, precede the execution of the 
contract for sale. By Explanation 3 to the section, 
even if a statement was made in a document of sale, 
which was not registered, of the prior oral agree- 
ment to sell, evidence as to that prior oral agreement 
is excluded from the provisions of the sections. 

I understand from the order of reference that in 
this case the evidence given was that of a sale; but 
it appears to me that upon a just consideration of 
that evidencc, it must be held that the evidence was 
not given: of a sale, but of a prior contract for sale. 
If all the evidence that was given was, evidence of 
the contemplated sale, that evidence might be in- 
admissible; but, if inadmissible on that ground, 
seeing that the intention of the witnesses was to 
establish a prior oral contract for sale, the Court 
would be justified. in remanding the case in order 
that evidence should be given in a manner which 
does not technically interfere with the rule of 
evidence. 


May OunG, J.—I concur. 


HzaLp, J.—The only question which seems to me 
to arise for decision by us in the suit in respect of 
which this reference has been made is whether or 
not in’a case where there has been an agreement for 
the sale and purchase of land worth Rs. 100 or more, 
and where the price has been paid by the pur- 
chaser to the seller and possession has been given 
by the seller to the purchaser but no instrument has 
been written or executed or registered, the seller can 
succeed in a suit for possession on the strength of 
his legal title when his suit is brought within the 


period of limitation allowed for a suit by the pur- 


chaser for specific performance of the agreement to sell. 
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al In view of the decisions of the High Court of 
MauneMyat Bombay in the full bench case of Bapu Apaii v. 
THAT AO” Kazhinath (1), of Calcutta in the cases of Pucha v. 
Ma Donann Kunj Behari (2), Akbar Fakir v. Intail Sayal (3), and 
one. — Shafikal v. Krishna Gobinda (4) and of Madras in 
Heratp,J. the full bench case of Vizagapatam Sugar Develop- 
ment Company v. Muthuramareddi (5) and of the 
remarks of the Privy Council in the case of Mohamed 
Musa v. Aghore Kumar Ganguli (6), I am of opinion 
‘that as held by the Chief Court of Lower Burma in 
Karamath Khan v. Latchmi Achi (7), it should now 
be regarded as settled law that proof of a valid 
agreement for sale is a good defence to a suit for 
possession brought by the seller against the purchaser 
in a case where owing to failure to execute and 
register an instrument, there has been no legal con- 
veyance of title from seller to purchaser and where as 
in this case a suit for specific performance of the 
agreement for sale would not be barred by limitation. 
{ do not think that any question of the operation 
of section 91 of the Evidence Act arises in this case 
because the agreement for sale was hot in writing 
and such agreements are not required by law to be 

reduced to the form of a document. 


LENTAIGNE, J.—I concur in the opinion thatthe first 
question referred for our decision must be answered 
in the affirmative, and that the defence of part 
performance by delivery of possession under an oral 
agreement for sale of immoveable property is a good 
defence in a suit for recovery of possession under 
the circumstances stated in the question. I think 
that this Court should follow the series of full 





(1) (1916) 41 Bombay 438. (4) 23 C.W.N, 284. 
(2) (1912) 17 C.W.N. 445. (5) 46 Madras 919. 
{3) 29:Indian Cases 707. (6) 42 Cal. 801 


(7) 10 L.B.R. 241. 
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bench decisions of various High Courts, in favour 
of the defence, which have been cited in the order 
of reference, including the decision of the late Chief 
Court of Lower Burma in Karamath Khan v. 
S. P. L. Laichmi Achi (1). As the High Court of 
Madras has resiled from the previous decisions of 
that Court and come to a similar conclusion in the 
case of Vizagapatam Sugar Development Company v 
Muthuramareddi (2), it would appear that the more 
ancient High Courts are now unanimous on. the 
point ; and I think that the conclusion alsc neces- 
sarily follows on a consideration of.the two decisions 
of the Privy Council cited in the judgment of the 
Honourable Chief Justice. 

I would also answer the second question in the 
affirmative on the facts of the present case. It is 
stated that the contract alleged in the present caSe 
was not described as a contract to sell but as an oral 
sale. It is admitted that the parties had not com- 
. plied with the provisions of section 54 of the Transfer 
of Property Act, 1882, and that consequently the 
oral sale was invalid in law, because it lacked the 
necessary formality of a registered deed embodying 
the sale. That being so, the oral contract was in my 
opinion, at most an executory contract to sell, which 
had not been completely performed. On this view 
of the contract, the position is similar to that in the 
various cases decided by the full Bench decision 
referred to above; the contract to sell had been 
partly performed by a delivery of possession and by 
a payment of the purchese-money ; but in another 
important respect it had not been carried out, bo- 
cause in law the parties must presumably have 
contemplated both the execution of deed completing 








(1) (1920) 10 L.B.R. 241. (2) (1923) 46 Mad. 919. 
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1924 the sale and the registration of such deed in accord- 
Mane Myat ance with law; and the order of reference shows 
lg’ that there was a failure to perform in this respect. 

Ma Dowann AS regards the third question raised in the order 
one. of reference, the answer is simple on ‘the facts of 
Lentaicne. this case, where there is merely an oral contract 
coupled with a subsequent payment of the price and 
delivery of possession of the imtmoveable property. 
As there is no law. prohibiting an oral contract to 
sell immoveable property, there is no provision in 
section 91 of the Indian Evidence Act, 1872, which 
prohibits the admission of evidence of such oral 
contract, the terms: of which have not been reduced 
to the form of a document. Therefore, the answer 
to the third question; so far as this case is concerned, 

should be in the negative. 


Carr, J.—In view of the fact that the High 
Courts in India are now unanimous on this question 
I agree that the first two questions should be answered 
in the affirmative. 

In regard to the third question I find more 
difficulty. In my view. the transaction has gone 
beyond a mere contract for sale and amounts to an 
abortive sale. I think that section 91 of the Evidence 
Act is applicable and would answer the third question 
also in the affirmative. 
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APPELLATE CIVIL. 


Before Mr. Justice Young and Mr.'Justice Lentaigne. 
1924 


MAUNG KYI OH AND ONE a 
Apl. 11. 

; Ve : 
S.M.A.L. ARNUCHALLAM CHETTY.* 


Petition in insolvency against Burman Buddhist couple—Joinder in one petition 

_ by creditor—Provincial Insolvency Act (V of 1920), sections 15, 18, 79 (2) 

61 (4)—Provincial Insolvency Act (Act III of 1907), section 47—-General 
Clauses Act (X of 1897,) section 13. 

Held, that a single petition in i:.solvency may be filed — the Provincial 
Insolvency Act, 1920, against a Burmese Buddhist husband and his wife, where 
they were alleged to be jointly indebted tothe petitioning creditor and to have 
committed a joint act of insolvency. 

Boliseti Mammaya v. Kolla Kotiaya and others, 44 Mad. 810—followed. 
Kali Charan Saha v. Hari Mahan Basak and others, 58: 1.C. 531 ; Sarada 
Prasad Ukil v. Ram Sukh Chandra, 2 C.L.J. 318—dissented from. 


Thein Maung—for Appellants. 
Dass—for Respondent. 


YounG, J.—The question in this appeal is whether 
one petition in insolvency can be filed under the 
Provincial Insolvency ‘Act against two Burtnan 
Buddhists, husband and wife, or whether separate 
petitions aré necessary. 

The two are alleged to be jointly indebted to the 
“ petitioners and to have commitied a joint act of 
insolvency. The question, therefore, is whether two 
joint-debtors, who have committed a joint act of 
insolvency, can be included in one petition. _ 

‘ The question has been decided by the Madras 
High-Court, under Act III of 1907, relying on 
section 47 of that Act, now section 5 of the present 
Act, in the affirmative, holding that the question is 


* Civil Miscellaneous No, 85 of 1923 against the order of the District Court 
of Prome in Civil Miscellaneous No. 21 of 1923. 
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one of procedure ; that the Civil Procedure Code. 
allows two joint-debtors to be sued in one suit, and 
that section 47 directs the Insolvency Court to 
follow the same procedure as it follows in the 
exercise of its Original Civil Jurisdiction. Bolisetti 
Mammaya v. Kolla Kottaya and others (1). On the 
other band, the Calcutta High Court in Kali Charan. 
Saha v. Hari Mohan Basak and others (2), has decided 
the matter in the contrary way, holding, on’ the 
authority of Sarada Prasad Uhkil v. Ram Sukh Chandra. 
(3); a case decided under the old Insolvency Law 
contained in the former Code of Civil Procedure, 
that separate petitions must be presented. With all 
deference, I prefer the reasoning contained in the 
Madras ruling. I do not think, having regard to the 
provisions of the General Clauses Act, too much 
stress can be laid on the fact that the Act speaks of 


‘a debtor in the singular; it similarly speaks of a 


creditor in the singular also; but I have never 
heard it contended that two joint-creditors cannot 
join in filing a petition. Again, to take the provisions - 
of the Act into consideration, the special provision in 
section 8, prohibiting petitions against incorporated 
companies, would be meaningless if a petition against 
an ordinary unincorporated partnership were not 
legal. 

It is not clear to me that in section 15 the words 
‘when’ separate petitions are presented against joint- 
debtors,” do not mean, especially having regard to 
the contéxt, petitions by separate persons against 
joint-debtors, as they do in the former part of the 
section relating to an individual debtor, in which case 
there is plain, though implied, legislative- authority 


_ for the procedure. 


— 


(1) (1921) 44 Mad, 810. ; (2) (1920) 58 1.C: 531, 
(3) (1905) 2 C.L,J. 318. 
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The provisions of section 18 seem to me to point 
in the same direction as section 5 (section 47 of 
tthe former Act), The provisions of section 61 (4) 
seem 1o me a clear indication that partners may 
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joined, I do not see why joint-debtors liable upon 
a joint-debt, who have each committed either a 
joint or a separate act of insolvency, should not 
be similarly joined. 

There is, it is true, no similar provision in the 
Provincial Insolvency Act to that contained in section 
99 of the Presidency Towns Insolvency Act, but 
that merely gives power to sue the partners under 
the partnership name. 

On the whole, therefore, I am of opinion that 
these joint-debtors, who have committed a joint 
act of insolvency, may be proceeded against in one 
petititon, and would accordingly dismiss the appeal. 


LENTAIGNE, J.—I concur. It is quite true that 
various sections of the Provincial Insolvency Act, 
1920, refer to a “debtor” in such terms that it 
might appear that a separate petition should be 
presenied against each debtor. Apart from the rul® 
of construction in section 13 of the General Clauses 
Act, 1897, that words in the singular shall include 
the plural, we have a clear indication in clause (c) ‘of 
sub-section (2) of section 79 of the Provincial Insolvency 
Act, 1920, that the term “debtor” may include a 
firm, because that provision authorizes the making of 
rules providing for the procedure to be followed 
“where the debtor isa firm.” In law, a firm is not 
an artificial person like a company but merely a 
collection of individuals, and formerly it was necessary 
to set out all the names of the partners in any suit. 
It is only under modern legislation that the rule was 
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enacted permitting the use of the firm name as a 
sufficient description of the persons suing or being 
sued, Consequently, this provision in section 79, 
recognizing the application of the term “debtor” to 
a firm, is a Clear indication that no restriciion can 
be held to arise by reason of the use of the term 
“debtor” in the singular, and that the term is 
capable of applying at least to two or more persons 
jointly and séverally liable as partners. 

In the case cfa- Burmese Buddhist married couple, 
and more especially in the case of a couple who are 
trading jointly and signing jointly on promissory 
notes, etc., the position is very similar to that of a 
frm ; and I can see no sound reason why they 
should not be included in a single petition under the 
Act. In tact, I am of opinion that very important 
advantages will be obtained by joining them as joint- 
debtors. I have known cases where a Burmese 
Buddhist husband has been trading in his own name 
and acquired property and when sued on mortgages 
executed by himself, has waited until the final order 
was passed for the sale of the property to set up the 
claim that his wife was the owner ofa halfinterest. In 
such cases it was more often found that the husband 
had been dealing with the property throughout with the 
consent of his wife and as her agent, and that the 
claim made at the late stage was merely a frauctulent 
claim to defeat the creditor. It is obviously desirable 
that such questions should be avoided by compelling 
the wife to assert her claims at an early stage. 

For the above reasons, I would dismiss the appeal 
with costs. 
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APPELLATE CIVIL. 
Before Mr. Justice Lentaigne and Mr. Justice Carr. 


MAUNG TUN YA 1924 
y Apl. (1. 


MAUNG AUNG DUN anp OnkE.* 


- Suit for possession by legal owner—Plea of being put in possession as the result 
of a usufructuary mortgage, invalid for want of registration—Equitable 
doctrine of part performance-—Pur chaser of a part from the legal owner— 
Severance of the equity of redemption. : 

Held, that where the defendant had been put in possession of land as the 
result of a usufructcary mortgage, invalid for want of registration, he was in 
equity entitled to retain possession of the Jand until his debt has been repaid. 

Held further, that where the plaintiff under the above circumstances, relied 
solely on his title and had not offered to repay the money, his suit should not 
be dismissed but a decree for possession on repayment should be passed. 

Held also, that the parchaser of a portion of the land so putin possession of 
the defendant can obiain the area bought by. him on repayment of a 
proportionate amount of the debt, and that the technical rules of severance of 
the equity of redemption do not apply to him. 

Ma Htwe v. Maung Lun, 8 L.B.R. 334, Royzuddin Shesk v. Kali Nath 
Mookerjee, 33 Cal. 985—referred io. 

Appana v. Chinnava lu, 36 M.W.N. 825, Ashtou v. Corrégan, (1871) 13 
Eq. 76; Hermann v. Hodges, (1873) 16 Eq. 18 ; Holkar v. Dadabhoy, 14 Bom, 
353; M. P. Currie v. M.Chatiy, 11 W.R. 520, Maung Myat Tha Zan 
v, fa Dun, 2 Ran. 285 ; Sreenath Roy v. Kally Dass Ghose, 5 Cal. 82 ; Taylor 
v. Eckersley, 11876) 2 Ch.,302—followed. 

Bon Lonv. Po Lu, 8 L.B.R. 553; Collector of Mirzapur v. Bhagwan 
Prasad, 35 All. 164 ; Debendra Chandra Roy v. Behari Lal Mukerjee, 16 
C.W.N. 1075; Nabin Chand, Nasker v. Raj Ccomar Sarkar, 9 C.W.N.1001 ; 
Param Hans V. Randhir Singh, 38 All. 461; Samoo Patter v. Abdul Sammad 
Sahib, 31 Mad. 337 —distinguished. 


Villa—for Appellant. 
Thein Maung—for Respondents. 


Carr, J.—This is an appeal under section 13 of the 
Letters Patent of this Court. The facts involved are 
as follows :— 

Maung Tun Myaing and Maung Po Yun took a loan 
of over Rs. 200 from the respandent, Maung Aung Dun, 


* Letters Patent Appeal No. 54 of 1923 against the decree of this Court in 
Special Civil Second Appeal No. 121 of 1922. 
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and handed over the land in suit as security therefor, 
by way of usufructuary mortgage. But no registered 
deed was executed and there was therefore no valid 
mortgage. 

Subsequently Tun Myaing and Po Yun agreed to 
sell the land to the appellant, Tun Ya, for Rs. 292. 
The money was paid. Subsequently Tun Myaing and 
Po Yun failed to complete the transaction and in 
Suit No. 29 .of 1921 of the Township Court of 
Shwedaung, Tun Ya sued for ‘specific performance 
of the agreement. The suit was instituted on the 
4th March, 1921, and was dismissed on the 3rd May. 
On appeal to the District Court the decision was 
reversed and a decree for specific performance was 
granted to Tun Ya on the 21st June, 1921. 

On the 18th July, 1921,Tun Myaing alone executed 
a registered mortgage deed in favour of Aung Dun 
for Rs. 300. ; . 

On the 3rd September, 1921, both Tun Myaing 
and Po Yun executed a registerd conveyance in 
favour of Tun Ya in’ compliance with the decree of 
the District Court. 

Tun Ya then instituted the present suit to recover 
possession of the land from. Aung Dun and Ma 
Min Si. : 
From the proceedings in Suit No. 29 it is clear 
that Tun Ya was aware of the transection between 
his vendors and Aung Dun and that Aung Dun was 
also aware of their transaction with Tun Ya. In fact 
Tun Myaing after receiving the money from Tun Ya 
went and offered to redeem the land from Aung Dun 
but Aung Dun would not accept unless certain sums 
subsequently borrowed from him were repaid as well 
as the original mortgage debt. 

When -the present suit came up for framing of 
issues the plaintiff, Tun Ya, was questioned. He said 
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“Defendant Ko Aung Dun was working the land 
before I bought it. The owner, Maung Tun Myaing, 
told me that he had mortgaged it with Maung Aung 
Dun when he sold it to me. 

On this the Township Judge dismissed the suit. 
He seems to have held that the registered mortgage 
was valid. He held that the plaintiff had acquired 


nothing more than the right to redeem the land:from 


Aung Dun. . 

On appeal the District Judge held, rightly I think, 
that the registered mortagage was not effective as 
against the plaintiff. He accordingly gave the plaintiff 
a decree for possession. He does not appear to have 
_ considered the effect of the first unregistered trans- 
action between Tun Myaing and Po Yun on the one 
part and Aung Dun on the other. 

On second appeal to this Court the learned Judge 
held that the appellants (Aung Dun and Ma Min Si) 
had a charge on the land and that Tun Ya was not 
entitled to recover possession without paying off the 
debt. He accordingly’ set aside the judgment and 
decree of the District Court and restored those of 
the Township Courl. He had certified the case as a 
fit one for appeal. 

As I have already said I think that in the circum- 
stances disclosed Aung Dun’s registered mortgage 
cannot be held good as against the appellant. The 
sole question therefore is what is the effect of the 
oral mortgage. 

In Bon Lon v. Po Lu (1), Maung Kin, J., held 
that a transaction similar to this one did not create 
a charge. He found on the facts that there was 
clearly a usufructuary mortgage which was invalid for 
want of a registered deed. It may be noted also 


(1) (1916) 8 L.B.R. 553. 
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that that case differed from the present one in that the 
mortgagee sued for a mortgage decree. The Judge 
quoted a number of decisions of the Calcutta, Madras 
and Bombay High Courts to this effect. These I do 
not propose io recapitulate. There are also the 
following cases :— 

Nabin Chand Naskr v. Raj Coomar Sarcar (2) ; 

Debendra Chandra Roy v. Behari Lal Mukerjee (3) ; 

Samoo Paiter v. Abdul Sammad “Saheb (4) ; 

Collector of Mirzapur v. Bhagwon Prasad (5); 

‘Param Hans v. Randhir Singh (6). 

‘In all these cases the same view was held. They 
were all cases in which there was aregistered mortgage 
deed which was invalid for want of due attestation. 
But they were also all cases of simple mortgages on 
which the mortgagees sued for mortgage decrees. 
Thus there had been no delivery of possession to the 
mortgagee. 

-In Ma Htwe v. Maung Lun (7), a full bench of - 
the Chief Court of Lower Burma held that a plaintiff 
suing to redeem an oral usufructuary mortgage could 
not be allowed to prove the mortgage and must 
therefore fail. It was suggested (page 335) that had 
she sued for possession on her title only she might 
have been entitled to adecree without paying anything. 
The point, however, did not arise and was not decided, 

Against this there is the case of Appana y- 
Chinnavadu (8) in which two Judges of the Madras 
High Court (a third Judge dissenting) held that a 
suit to redeem -a usufructuary mortgage ‘is in sub- 
stance a suitfor possession. The effect of this decision 
is that a plaintiff can sue to redeem an unregistered 
usufructuary mortgage. , . 

(2) (1905) 9 C.W.N. 1001. (5) (1913) 35 All. 164, 


(3) (1912) 16 C.W.N, 1075, (6) (1916) 38 All. 461. 
(4) (1908) 31°: Mad. 337, (7) (1916) 8 L.B.R. 334. 


' (8) (1923) 36 Mad. W.N, 825, 





VoL. II] RANGOON SERIES. 


And this view seems to receive support, from the 
doctrine of part performance which in its application 
to sales has now been universally accepted in India 
as enabling a purchaser in possession under an 
invalid sale to resist a suit for possession by his 
vendor. This has very recently been discussed and 
accepted by this Court in Maung Myat Tha Zan v. 
Ma Dun (9) and it is not necessary to go through it 
again. 


Sheik v. Kali Nath Mookerjee (10), which was quoted 
by Maung Kin, J., where Mookerjee, J., said : “It is 
an established doctrine that equity will not contra- 
vene the positive enactments or requirements of law, 


In this connection I would refer to Royazuddin 
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amending defective instruments, those defieient 
elements of form without which the agreement is 
absolutely void, even as between the parties to it.” 
This dictum I am unable to reconcile with the appli- 
cation of the doctrine of part performance referred to 
above. But that application is now firmly established 
and if the doctrine of part performance is applicable 
to sales I can see no reason why it should not 
be equally applicable to usufructury mortgages. If it 
is so applicable then it would seem that a mortgagee 
in possession under an invalid mortgage is entitled 
to retain possession until the mortgage debt is paid 
off. He can therefore resist a suit for possession, 
based merely on title, by his mortgagor. But if the 
mortgagor sues to recover possession offering. to 
repay the debt then he is suing to redeem an invalid 
mortgage and on the authority of Ma Htwe’s case 
(7) he must fail. The mortgagor therefore has no 
- legal remedy open to him and unless his mortgagee 


(9) (1924) 2 Ran. 285. (10) (1906) 33 Cal. 985. 
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will allow redemption he loses his property altogether. 
The result is obviously inequitable. 

It may be noted that in this case the plaintiff 
admittedly had notice of Aung Dun’s claim and so 
stands entirely in the shoes of his vendors. 

Whether the doctrine of part performance should 
be applied to a transaction of the nature of an usu- 
fructuary mortgage seems to depend on the answer 


to the question whether the agreement to mortgage 


is specifically enforceable. The rule appears to be 
that when the loan has actully been made the 
agreement will be specifically enforced by compelling 
the borrower to execute a valid deed of mortgage, 
though, of course, it is open to him to elect to repay 
the loan. See Ghose on the Law of Mortgage in 
India, 5th edition, pages 74-75. English cases in 
stipport of this view are Taylor v. Eckersley (11), 


Ashton v. Corrigan (12) and Hermann v.. Hodges (13). 


Indian cases are Sréenath Roy v. Kally Dass Ghosh 
(14), M. P. Kurriev. M. Chatty (15) and Holker v. 
Dadabhoy (16). 

I would hold, therefore, that while the respon- 
dent Aung Dun has not a charge on the land within 
the meaning of section 100 of the Transfer of Pro- 
perty Act yet: he is equitably entitled to retain posses- 
sion of the land until his debt has been repaid. 
But I do not think that it follows that the plaintiff's 
suit should be dismissed because he has relied 
solely on his title and has not offered to repay the 
money. The effect of the finding is that the plaintiff 
is entitled to possession on fulfilling a certain con- 
dition and he should be given a decree accordingly. 





(11) (1876) 2 Ch. 302. (14) (1875) 5 Cal. 82, 
(12) (1871) 13 Eq. 76. (15) (1869) 11 WLR. 520. 
(13) (1873) 16 Eq. 18. ; (16) (1890) 14 Bom. 353. 
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It appears that Aung Dun’s mortgage covered 
more land than was bought by the plaintiff. Since 


there is in fact no legal mortgage the technical rules | 


relating to partial redemption of a mortgage are not 
applicable and in my view the plaintiff should be 
required to repay only in proportion to the area 
bought by him. . Moreover, it is not clear what the 
actual amount of the mortgage debt was at the time 
of the plaintiff’s purchase. 

So far as Aung Dun is concerned, therefore, I 
“would remand the case to the Court of First 
Instance with a direction that the Court do proceed 
to determine the amount of the debt due at the time 
of the plaintiff's purchase and the portion of it pay- 
able by the plaintiff in proportion to the area bought 
by him and do then proceed to pass a decree in 
favour of the plaintiff for possession cn his paying, 
within a time to be fixed by the Court, the sum so 
found payable by him. 

_ There remains the defendant Ma Min Si. Through- 
out all the earlier proceedings it appears to have 
been assumed that the interests of Aung’ Dun and 
Ma Min Si are the same. At any rate I cannot find 
in any of the judgments any reference to a difference. 

But their cases are in fact different. The plaini 
merely alleges that the defendants are in possession 
of the land and will not give it up. Ma Min Si’s 
written statement, summarised, is as follows :—That 
on the 10th lazan of Tabodwe, 1282 (the day before 
the alleged agreement by Tun Myaing and Po Yun 
to sell to the plaintiff) she gave these two a piece 
of her own land and received from them in exchange 
a part of the land in suit, measuring 0°35 acre 
and entered upon it. Later defendant Aung Dun 
said that Tun Myaing and Po Yun had mortgaged 
the land to him, and would not allow her to work 
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this piece. Now Tun Myaing and Po Yun have 
included in the registered conveyance to the plaintiff 
the land which they received from her in exchange, 
with the result that she has lost possession of both 
pieces of land, 

It would seem on this statement that there is 
probably a misjoinder of parties and causes of action 
but since no enquiry has been made into the facts 
it is not possible to decide this question definitely at 
present. f | 

I would therefore in-remanding the case add a 
direction that the Court of First Instance do also 
enquire into Ma Min Si’s defence. If it is found 
that there is.a misjoinder of parties, she should be 
struck off the record, being given such costs as the 
Court may find justly due to her. 

The final order I propose is therefore that the 
judgment and decree appealed from be set aside and 


‘that the suit be remanded to the Court of First 


{nstance for decision on its merits, having regard to » 
instructions given above. , 

I would give the appellant a certificate for the 
refund of the Court-fee paid on this appeal and 


direct that the other costs of this appeai and all the 


costs in the two earlier appeals—in the District Court 
and in this Court—be costs in the suit and be 
apportioned by the Township Court in its decree. 


LENTAIGNE, J.—I concur. 
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APPELLATE CRIMINAL. | 


Before Mr. Justice Duc Rworth. 


MAUNG PO LONE 
v 
KING-EMPEROR.* 


Revisionary jurisdiction of the High Court—Order under Upper Burma Ruby 
Regulation, 1887—Criminal Procedure Code, making no specific provision 
for appeals under the Regulation. 

Held, that the High Court has. power on appeal or revision under ihe 
Criminal Procedure Code to question the judgments or orders of Magistrates 
acting under the Upper Burma Regulation, 1887, even though under the Regula- 
tion in question no specific provision appears to have been made for either 


appeal or revision. 
This was an application for reyison of the order of 


the Headquarters Magistrate, Mogdk, passed under 
the Upper Burma Regulation, 1887, against which 
the applicant had in due course preferred an appeal 
to the Sessions Court, Shwebo, but which had been 
summarily dismissed. This appears from the order 
of the High Court rep orted below. 

T. R. Banerjee—for Petitioner. 

Aiyangar—tfor the Crown. 


DucxwortH, J.—In this case a certain Maung Kin 
was convicted under section 6, clause (1) of the Upper 
Burma Ruby Regulation, 1887, and it was ordered 
that he should undergo three months’ rigorous impri- 
sonment, and that the sapphire stone in question 
should be confiscated to the Government. 

In the course of the trial Maung Po Lone, the 
present applicant, gave evidence that he had pur- 
chased the stone, within the ruby area, from ao 
Kin, and that he was eNO, under the Act, “ 
owner.” 


* Criminal Revision No. 178-B of 1924 (at Mandalay) from the order of 
the Headquarters Magistrate, Mogékin Criminal Regular Trial No. 81 o0f.1923, 
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On appeal to the Sessions Court, the conviction 
was altered by the Sessions Judge to one under the 
second clause of section 6 of the Regulation, and 
the sentence was reduced to one month’s rigorous 
imprisonment. About the same/time it appears that 
the origimal accused, Maung Kin, applied to the 
Cominissioner of the North-West Border Division 
sitting as a High Court, and prayed that that part of 
the order referring to the confiscation of the stone 
should be set aside. The Commissioner refused tc 
take any action and referred Maung Kin to the Magis- 
trate or the Sessions Judge. Application was then 


made by Maung Po Lone, the present applicant, to 


the Magistrate praying that the sapphire in question 
should be restored to him and the auction sale which 
had been advertised in the meantime be stayed. The 
learned Magistrate held that there was no provision 
under which he could revise his own order and dis- . 


_missed his application. Maung Po Lone then appealed 


io the Sessions Court, which, in turn, set aside the 
Magistrate’s order confiscating the stone, and directed 
the Magistrate to proceed with the case in accordance 
with section 8 of the Upper Burma Ruby Regulation. 
The Magistrate then recorded evidence and held that 
the petitioner Maung Po Lone was a bond fide pur- 
chaser, and that, inasmuch as he had acted bond fide, 
he was entitled to consideration, and he therefore, 
in lieu of ordering confiscation of the stone, gave 
him. the option of-paying the sum of Rs. 1,750, 
within one month from the date of the order, or 
after the conclusion of the appeal, if any. 

~ Against this order, Maung Po Lone once more 
appealed to the Sessions Court. The appeal was 
dismissed summarily. 

Tt is against this order that Maung Po Lone. has. 


come up to this Court on revision, ‘his object being to 
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have the order of confiscation cancelled and the order 
of payment in lieu of confiscation set aside, and. to 
procure that the sapphire stone in question should be 
handed over to’ him. In any case, he contends that 
the amount ordered to be paid in lieu of confiscation 
was excessive. The sale of the stone has in the 
meantime been stayed. 

When Mr. Banerjee started to argue his case, 
Mr. Aiyangar who was appearing for Mr. Lutter on 
behalf of the Crown, raised a preliminary objection 
that against orders passed under the Upper Burma 
-Ruby Regulation, 1887, the High Court has no revi- 
sional powers. Mr. Aiyangar referred me to section 
1 (2) of the Criminal Procedure Code, and to the 
patent fact that no provision appears to have been 
made in the Regulation either for appeal or revision. 

.But it must be noted that a person convicted 
‘under section 6 of the Regulation is liable to be 
imprisoned for one year for the first offence, and to 
two years for any subsequent offence, or to fine or 
to both imprisonment and fine. This is under clause 
(1). Under (2), he is liable to be imprisoned for one 
month for a first offence and six months for any 
subsequent .offence. He is liable to be tried before 
a Magistrate of the first class, or, in a stone tract 
before a Magistrate of the second class speciatly 
empowered in that behalf. To argue that insuch a 
case a convicted person would have no right to 
appeal under the provisions of the Code of Criminal 
Procedure, because there is no specific provision . for 
an appeal under the Regulation would, I think, be 
absurd. The same remarks, it seems to me, would 
apply to revisions. Moreover, the High Court has 
very wide powers of revision, and, so far as I can 
find (no authorities have been quoted before me), 
the only Acts which are at all excepted from. the 
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revisional jurisdiction of a High Court are the Press 
Act, the Extradition Act, and the Reformatory Schools 
Act, and this only in regard to certain orders passed 
by Lower Courts. My learned brother, Pratt, J., in 
Criminal Revision Case No. 142 of 1923 (unreported) 
took up, and dealt with, a revisional application under 
this Regulation. It may be that the point in question 
was not raised before him, or it may be that he con- 
sidered that there was no doubt that a_ revisiona] 
application would lie. On the few materials before 
me, Iam of the opinion that application for revision 


_ of orders passed under this Regulation by which not 


only a person is convicted and sentenced to imprison-, 
ment or fine, but also stones are confiscated, do lie, 
to the High Court, and that, therefore, I have juris- 
diction to hear this application. The matter, however, 
is, in this instance, not of any real importance, since, 
after perusing the record, I am of the opinion that: 
there are no merits in the application. Section 8 of 


the Regulation is perfectly clear. ‘It provides, in such 


_ cases as this, for confiscation, or, in lieu of confiscation, 


for payment by the owner, in order that he may be 
able to keep the stone. The. order under revision 
was therefore quite justifiable, and J do not consider 
that a sum of Rs. 1,750 for a stone worth about 
Rs. 3,500, was in any way excessive. An offence 
under section 6 of the Regulation was committed by 
the applicant’s vendor in connection with this sapphire, 


and therefore, even though the applicant has acted 


bond fide the Magistrate had no choice but to apply’ 
section 8. In doing so morever he chose the more 
lenient course. The application is dismissed and the 
sale, which this Court. has stayed, will proceed, unless 
the applicant makes the payment of Rs. 1,750 within 
one mionth from the date of this erder. 
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APPELLATE CIVIL. 


Before Mr. Justice Duckworth. 


MAUNG PO MAUNG 
v. 


MAUNG AU NG pAW.* 


Co-operative Societies Act (II of 1912), tion 42 (6)—Payment by liquidator 
’ of one member's monies in settlement of adebt by another member —- Suit 


between the members for the repayment of the amount. 

Where the liquidator of a Co-operative Credit Sgciety utilized a Sum of 
money standing to the credit of A, a member of the society, in pay’ ment of a 
debt to the suciety owing by B, held, that section 42 (6) of the Co-operative 
Societies Act, 1912, did not bar a suit by A against B for the recovery of that 


‘amount, ° 
Held, also, that section 42 (6) was intended to prevent litigation in the Civil 


Courts in regard to the validity of the actions and decisions of a liquidator 
under the Act, except in respect of certains pecified orders which areappealable 
to a District Court or which may be enforced as decrees of Courts. 


Aiyangar—for the Petitioner. 
Mukerjee—{or the Respondent. 


- DuckwortH, J.--Respondent-Plaintiff, Maung Aung 
Paw, and Appellant-Defendant were members of the 
Moksogyon Co-operative Credit Society, which was 
dissolved in 1918. Maung Aung Paw has clearly 
paid up all his dues. The liquidator says so, and 
Maung Aung Paw possesses a certificate to that 
effect. It appears that out of the sale proceeds of 
some of his paddy the liquidator had in deposit a 
sum of Rs. 261-6-0 to the credit of Maung Aung 
Paw. The liquidator, though Maung Aung Paw had 
paid up. all that was due by him, utilized this sum 
early in 1923 in part payment of a debt, to the 
society by Maung Po Maung. Maung Aung Paw 
holds a certificate showing that this was actually 


* Civil Revision No. 143 of 1923 (at Mandalay) from .the Decree of the 
District Court of Shwebo in Civil Appeal No. 89 of 1923. 





325 


1924, 
May 2, 


326 


1924 
Maune Po 
MAUNG 


Uv. 
MAUNG AUNG 


Paw. 


INDIAN LAW REPORTS. | VoL. II 


done. In these proceedings, he sued Maung Po 
Maung to recover that amount.. The Township 
Court dismissed his suit, but the District Court 
decreed the claim. Maung Po Maung has now 


Duckworru, @pplied to this Court on revision under section 115, 
I. 


Civil Procedure Code. His case has all along been 
that he has paid up all that was due by him, and 
that the accounts of the society have been settled, 
He pleaded ignorance of the facts alleged by the 
plaintiff-respondent. On revision Mr. Aiyangar, 
who appeared for Maung Po Maung, raised two points, 
i.e., that, under section 42 (6) of the Co-operative 
Societies Act of 1912, a Civil Court has no jurisdic- 
tion to deal with Maung Aung Paw’s claim, and that 
in any case, the claim could not be granted, inas- 
much as plaintiff-respondent admitted that Maung 
Po Maung had paid all his. dues to the society, and 
because the matter involved a suit for an account 
between the members of the society. 

It is true that Maung Aung Paw did say in his 
cross-examination:—‘ I know that U Po Maung has 
paid. his dues.” But this may merely mean that 
Maung Aung Paw knows that U Po Maung had paid 
his dues by now, and, in any case, the liquidator’s 
evidence proves that the sum of Rs. 261-6-0, be-— 
longing to Maung Aung Paw, was used towards 
settling Maung Po Maung’s debt. In regard to Mr. 
Aiyangar’s last point, also, Maung Po Maung, in his 
written statement, alleged that the accounts of the 
society have been settled. The present suit is not 
therefore, in its essence, a suit for an account at all. 

With reference to the first point section 42 (6) 
serves to exclude with certain reservations from a 
Civil Court's jurisdiction ‘‘ Any matter connected with 
the dissolution of a registered society under this 
Act.”” To my mind, the matter in suit is purely 
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one between Maung Aung Paw and Maung Po Maung, 
and it in no way affects the action. of the liquidator, 
nor is it connected, except indirectly, with the dis- 
solution of the society. What I think that section 
42 (6) was intended to prevent, was litigation in the 
Civil Courts inregard to the validity of the actions 
and decisions of a liquidator under the Act, except 
in respect of certain specified orders, which are 
appealable to a District Court, or which may be 
enforced as decrees of Courts. JI do not consider that 
it was everintended to preclude a suit of the sort 
_wehave here. Wereit so, it is- hard to see where 
aman, situated like Maung Aung Paw, could get 
relief, to which he is clearly entitled under section 
69, Contract Act, as well as under the common law. 
The District Court, therefore, did not act without 
jurisdiction, neither was its decision contrary to law. 
There are no grounds for revision; and the applica- 
tion is dismissed with ccsts. 
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APPELLATE CIVIL. 


Before Mr. Justice Duckworth. 


MA SAW WIN 
v. 
MAUNG GYI anD Four.* 


Buddhist Law—Iiheritanceto the estate of a deaf-mute—Contest between 
younger and elder brothers—The deceased supported by the elder 
brother—Right of a pothudaw to inherit from a relation. : 

Held, that at Buddhist Law, on the death of a deaf-mute, his estate 
devolves on the co-heir, who supported him during his life-time. 
Held further, that under his personal law a pothudaw is not preciuded 
from inheriting property, 
Mi Kan You v. Nga Pwe,5 B.L.T. 61—followed. 
Kinwun Ming yi's Digest, 1,111; Manukye, X, 36—referred to, 


Sanyal—for the Appellant. 
T. K. Banerjee—for' Respondents land 2. 


. DuckworTH, J.—The facts have been set out 
in the judgments of the two Lower Courts, but, 
for the sake of clearness, it is necessary again to. 
set out the salient facts of thecase. The two Kainggyi 
lands in suit, which were claimed by Maung 
Tha Li (the sole plaintiff, who died during suit, 
originally belonged to U San and Ma Pa Don. 
They had six children, Maung Gyi, the Ist respon- 
dent-defendant, Ma Le, Maung Gale, Maung Lu 
Dok, Maung Lu Htat, and 2nd respondent, Ma 
Myit. After the death of the parents, the lands, 
and other lands and property not in suit, were 
administered by Maung Gyi as eldest son. Then 
there was admittedly a partition, by means of which 


Maung Gale, Maung Lu Dok and Maung Lu _ Htat 





* Special Civil Second Appeal No. 217 of 1923 (at Mandalay), from the 
Decree of the District Court of Sagaing in Civil Appeal No. 47 of 1923. 
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took their shares, whilst the shares of Ma Le and 
Ma Myit, who were respectively a deaf-mute, and an 
epileptic, and were incapable of taking effective posses- 
sion, were held in trust by Maung Gyi, as the eldest 
beother, and senior member of the family. Ma Le 
has since died. 

The plaintiff Maung Tha Li was the son of 
Maung Lu Htat. Ma Le admittedly predeceased Lu 
- Htat, and it is admitted that Maung Gale and Maung 
Lu Dok are also dead. 

Maung Tha Li sued for possession of the property 
in suit, which went to his aunt Ma Le at the. parti- 
tion, and for mesne profits, impleading both Maung 
Gyi in whose possession the property is, and his 
aunt Ma Myit. On Tha Li’s death the appellant, Ma 
Saw Win, was made his legal representative. The 


329 


1924 


Ma Saw WIN 
v. 
Maunec Gri 
AND FOUR. 


DuckworTtH 


respondents 3,4 and 5 are her children, and are ia 


forma respondents in this appeal. 

Maung Gyi’s defence was, in effect, that he was 
enlitled to the share of Ma Le, since he took it in 
trust tor her, and supported and looked after her up 
to her death. He also urged that he had taken the 
lands in return for paying his parents’ debts. 

Ma Myint endorsed the defence of Maung Gyi. 

The trial Court found that Maung Gyi had main- 
tained and supported Ma Le, and that she even 
elected to go and die at the monastery, where he 
was staying as a pothudaw, whilst it held that Lu 
Htat, father of Tha Li, was a wanderer, and did 
nothing for her. Further it held that Maung Lu 
Htat did not live at the same house as Ma Le, but 
only paid occasional visits. Finally it found that a 
brother excluded a nephew under Buddhist Law, 
and that as Tha Li was only a nephew and had died 
pendente lite, there was an end to his claim. The suit 
was dismissed. 


330 INDIAN LAW REPORTS.  [Vot. II 


» anet The District Court, on the Buddhist Law ques- 
‘Ma Sw Wan tion, differed from the Trial Court and held that the 
MauxeGy right of suit survived to Tha Li’s legal representa- 
np FOUR, tive, and that Tha Li’s claim to Ma Le’s estate was 
is not made, qua nephew but on behalf of his father, 

Lu Htat, who died after Ma Le. The District Court 
held further that Maung Gyi had failed to prove 
that hé was entitled to hold the property in return 
for having paid his parents’ debts. There can be no 
doubt that this latter finding was correct. The 
learned Judge dismissed the appeal, however, on the 
ground that Maung Gyi,as a co-heir, and as the 

’ supporter of Ma Le, who was a deaf-mute, and as 
trustee of her share of inheritance, was entitled to 
take it, as against the other co-heirs, quoting the 
Kinwun Mingyi’s Digest, section 111 and section 36 
of Chapter X of the Manukye.. 

Against this decision Ma Saw Win appeals, her 
principal grounds being that the law relied on was. 
inapplicable to the present case: that the District 
Court should not have decided the appeal on a new 
point, about which there was no issue and no 
finding ; and that after finding that Tha Li was 
entitled to a share in Ma Le’s estate, the District 
Court was in error in holding that Maung Gyi alone 
maintained and looked after Ma Le, and overlooked 
the fact that Maung Gyi, as a pothudaw, was not 
qualitied to succeed to any earthly possessions. _ 

Now there is no dispute that, when Ma Le died 
her share would, under Buddhist Law, normally pass 
to her younger brothers and sisters, if any were 
alive, and, failing them, to the elder brothers and 
sisters. Thus it would seem that both Lu Htat and 
respondent, Ma Myit, would have hada claim. Nor- 
mally Maung Gyi would have had no claim, except 
in exceptional circumstances. As-regards Tha Li 
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{a nephew), he, on Lu Htat’s death would probably 
have a claim to his rights. However it is not 
necessary definitely to decide this point in this case 
because I think that the whole matter was correctly 
decided by the learned District Judge, according to 
the texts in section 111 of the Kinwun Mingyi’s 
Digest and especially that in section 36, Book X of 
the Manukye. This was not anew point taken by the 
District Court, there was an issue sufficiently covering 
it in the trial Court, and the point was raised by respon- 
dent, Maung Gyi, in his written statement. Moreover 
the point was referred to in the memorandum of 
appeal filed before the District Court. 

The Manukye is now a safe and proper guide, 
when not in conflict with justice or equity, and the 
present feelings of the Burmans. Section 36, Book 
X, reads according to Richardson’s translation :— 

“If amongst the children so given in marriage 
by their parents, one shall have severe disease, 
‘shall be unable to work, shall stuiter, or be dumb, 
let the share such child is entitled to be set aside, 
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‘and let its relations support it, and at its death, let - 


the person who so supports it take its share.’”’ The 
Burmese word for relations is Faukpaw, which is 
usually synonymous with Thagyin and Thagyin 
(co-heirs) are defined in Volume 1, section i1 of the 
Digest as ‘‘one’s elder and younger brothers, elder 
and younger sisters, and their children.”. I think 
therefore that Maung Gyi was a co-heir (or Paukpaw) 
with Ma Le. | 

The position was fully dealt with by MacColl, 
A.J.C. (now MacColl, J.), in the case of Mi Kan Yon 
v. Nga Pwe (1). It is quite clear from that deci- 
sion that Maung Gyi is entitled, under the parties’ 
personal law, to hold the share of Ma Le, deceased, 
aa = (1) SBL.T. 61. 
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as he supported and maintained her. There is ample 
evidence that he did support and maintain her, 
even one of the plaintiff-appellant’s own witnesses 
Maung Po Tin giving evidence, which went to 
corroborate this fact. As regards Maung Lu Htat 
it is clearly shown that he was a wanderer, one 
witness asserting that he was only one month in the 
year in the parental house. Beyond the facts that | 
he and Tha Li visited Ma,Le when sick, there is - 
no reliable evidence that he did anything for Ma Le 


whatever. ' 
Maung Gyi is a pothudaw, but I cannot find 


that, as such, he is in any way precluded from 


inheriting property under his personal law. As I 
understand the matter, a fothudaw is in no sense a 
monk or péngyi, and the evidence shows that Maung 
Gyi has held and dealt with property without objec- 


.tion for several years. No authority for the appel- 


lant’s claim has been produced, and I could not 
aliow the. appeal on that ground in the absence of 
very strong authority. . . 

The case was, I think, rightly decided in the 
District Court. The appeal-is dismissed with costs. 
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APPELLATE CIVIL. 
Before Mr. Justice Lentaigne, and Mr. Justice Carr. 


MA MYA SHWE anp Two 
: v. “3 
MAUNG MAUNG.* 


- Defamation—The Criminal Law and the Civil Law of Defamation—Statement 
niade by parties in the course of a judicial proceeding—Absolute privilege— 
Burden of proof on occasions of qualified privilege—Evidence Act (I of 
1872), section 105.. 


The defendants, ina petition fled by them in the course of a criminal prose 
cution in which they were the accused, applied for a transfer of the case to 
another Magistrate, and made in the petition certain defamatory statements 
against the plaintiff who was the Magistrate of the trial Court. 

Held, that at Civil Law the defendants were entitled to absolute privilege 
for such statements. : P : 

Held, that in a civil suit for damages, the question of the burden to prove 
express malice for defamation on occasions of absolute privilege would no 
arise because such an action would fail in any event under the rule of 
absolute privilege. , 

Semble : -In cases of qualified privilege the preponderance of opinion in 
India appears to be in favour of the English rule that the burden of proof 
lies on the defendant in a civil action to prove that the occasion wasa 
privileged occasion and that then the burden of proof would lie on the 
plaintiff in the civil action to prove express malice. 

Held also, that the provisions of section 105 of the Indian Evidence Act 
apply only to criminal prosecutions for defamation. 

Semble : In criminai prosecutions for defamation, whether a statement was 
made on an occasion of privilege or not isto be decided with reference to 
the provisions of section 105 of the Indian Evidence Act and section 499 
of the Indian Penal Code. 


Golap Jan v. Bholanath Khettry, 38 Cal. 880 ; Satis Chandra Chakravati 
v. Ram Dayal De, 47 Cal. 388; Woolfun Bibi v. Jesrat Shaik, 27 Cal. 
262 —referred to. ; 
Baboo Ganesh Dutt Singh v. Mugneeram, 11 Ben. L.R. 321; Chunni Lail 
v. Narsingh Das, 40 All. 341; Dawkins v: Lord Rokeby, LLR. 7 H.L. 
744—followed. 


Abdul Hakim y. Tej Chander Mukerji, 3 All. 815; Augada Ram Shaha v 
Nemai Chand Shaha, 23 Cal. 867; Crowdy v. O'Reilly, 17 C.W.N. 
554—dissented from. 


Sa ae 
* Civil First Appeal No. 38 of 1923 against the Decree of the District 
Court of That6n in Civil Regular No, 13 of 1922. 
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The facts necessary for the purpose of this report 
appear in the judgment of Carr, J., reported below. 


Ormiston—for. the Appellants. 
Villa—for the Respondent. 


Carr, J.—The plaintiff is a Myodk and was in 
1921 an Additional Magistrate at Thatoén. On the: 
22nd July 1921, one Maung Kyaw Din, a school- 
master, filed a complaint charging the three defen- 
dants with trespassing in his school and assaulting one 
of his teachers, Ma Ngwe Thon. After examining . 
the complainant the plaintiff ordered the issue of 
summons to the defendants under section 451, Indian 
Penal Code, for the 3rd of August. On that date none of 
them appeared, though the 3rd defendant had been 
served and a pleader appeared, apparently for all three. 
The plaintiff thereupon directed the issue of bailable 
warrants of arrest. 

That evening the Ist acteniast, having heard of 
the issue of the warrants, spoke to U Po Sa, a 
retired District Judge about the matter, and U Po Sa 
with U Po Yeik went and spoke to the plaintiff, 
with a view to avoiding the arrest of the defendants... 
The plaintiff told them that if the defendants 
surrendered and gave bail he would withdraw the 
warrants. Accordingly on the 4th of August the 
defendants surrendered in Court and executed bonds. 

The case was then fixed for hearing on the 13ih 
August. Butin the meantime Ma Ngwe Thon had filed 
an independent complaint on the same facts before 
the Subdivisional Magistrate, who had fixed the case for 
the 9th August. On that date the Subdivisional Magis- 
trate was informed of the case pending before the 


_ plaintiff and accordingly transferred his own case 


to the plaintiff, sending the parties and witnesses . 
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along with it. The two cases were amalgamated 
and ail the prosecution witnesses were examined on 
that day. On the 10th August the accused (defend- 
ants) were examined and charges were framed. 
The 19th August was fixed for hearing the defence. 
On that date the trial was concluded and the 23rd 
August was fixed for judgment. On the 23rd the 
plaintiff postponed judgment to the 29th on the 
ground that he was indisposed. He was not so 
indisposed as not to be able to attend Court and 
try some other cases, but says that after trying 
those cases he did not feel equal to writing this 
judgment and so postponed it. He explains that 
it is his practice to write his judgments in Court 
on the day fixed for their delivery. This is not a very 
satisfactory practice. One obvious disadvantage is 
that it necessitates parties waiting in Court while the 
judgment is written, whereas if the judgment had 
been prepared beforehand it could be delivered at 
once at the opening of the sitting. This, however, is 
not of importance in the case. 

On the 27th August defendants applied to the 
District Magistrate for a transfer of the case from the 
plaintis’s Court, making in their petition serious 
allegations against the plaintiff. The District Magis- 
trate stayed proceedings and as it happened the 
plaintitf on that same day received orders of transfer. 
The result was that he had no more to do with the 
case and the transfer application was dropped. But 
the District Magistrate afterwards held a departmental 
enquiry into the allegations with the result that the 
plaintiff was exonerated and was given permission to 
proceed against the defendants. He filed this suit 
against them for Rs. 10,000 for defamation. He has 
obtained a decree for Rs, 4,000 and the defendants 
now appeal. ‘ 
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The above facts are admitted and it is also admitted 
by the first defendant, Ma Mya Shwe, who is the only 


-one of any importance, that there was nothing in the 


conduct of the case in Court to lead her to suppose 
that the ‘plaintiff was other than impartial. The 
parties were not previously acquainted with one another. 
Ma Mya Shwe is a wealthy mill-owner of Yinnyein 
who had recently regilded a pagoda at Tieton ata 
cost, she says, of some Rs. 30,000. 

The allegations in the petition were :— 

That about the 6th or 7th August Ma Mya Shwe 
and one -Ma Thein Yin called on the plaintifi’s wife 
and at her suggestion gave her Rs. 50. That about 
ten days later Ma Thein Yin informed Ma Mya Shwe 
that plaintiff’s wife had asked for “‘one.” Taking 
this to mean Rs. 100 on the 22nd August Ma Mya 
Shwe sent Tun Lin and San Nyun with a Rs. 100 
note. They came back and told her that they had 
seen the plaintiff, who had refused the Rs. 100 and 
asked for Rs.-1,000 saying that if they did not bring | 
that sum they need not come again. On the 23rd 
judgment in the case was postponed to the 29th. 

The plaintiff does not say that there is no substra- 
tum of fact in the allegations in the petition. His 
story is that on the ist August Ma Mya Shwe and 
Ma Thein Yin visited his wife and wanted to talk 
about the case, but were not allowed to do-so. On 
the evening of the 3rd after U Po Sa and U Po Yeik 
had spoken to him in English about the warrants his 
wife asked him what they had come about and on his 
telling her she told hin about this incident. He told 
her not to let the women come to the house again, 
His wife of course denies that any money was given 
to her. On the morning of the 10th August—the 
day on which charges were framed—Gi Ya, a China- 
man with whom he is acquainted, came to him with 
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an offer of Rs. 100 from Tun Lin. He refused to 
entertain this offer and warned Gi Ya not to come 
to him again about cases. A little later Tun Lin 
himself came and wanted to speak about the case but 
he turned him out of the house without allowing him 
to say anything. He said nothing about Rs. 1,000. 
_ On evening of the 22nd August Ma The Nu and Ma 


Nyun, friends of his and wife and daughter of a. 


retired Superintendent of Land Records, came to him 
on behalf of Ma Mya Shwe, whom they said they 
“had left weeping at their house. He told them he 
would act according to law and that they must not 
talk to him about cases if they wished to remain his 
friends, = 

On the evidence on the record there can be no 
doubt that Ma Mya Shwe has failed to prove her 
allegations. There are very numerous contradictions 
between her statements and those of her witnesses 
before the District Magistrate and their depositions 
before the Court. Many of these could perhaps be 
accounted for by the interval of time and the sevérity 
of the examination. Perhaps all of them could be 
accounted for by the fact that it is immediately 
obvious that the story told to the District Magistrate 
was not true. 

This appears most strikingly on the. statement of 
Ma Mya Shwe herself. She resiled to a considerable 
extent from the statements in her petition. Shealleged 
that she went with Ma Thein’ Yin to the plaintiff's 
wife on a mere casual visit. She had never seen 
plaintiff’s wife before but fell in love with her 
at first sight and on her remarking that it was hard 
to make both ends meet gave her Rs. 50 at once out 
of sheer kindness of heart. And she sent the Rs. 100 
for the same reason She had no idea that the 
recipient was the wife of the Magistrate who was trying 
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her case until she received Tun Lin’s report. Clearly 
this story is unbelieveable. The motive for it is 
equally clear. She wished to make out that she her- 
self had not been guilty of bribery but had acted 
quite innocently. In view of this, while it is not 
possible to accept her present story as the truth, it 


_ becomes rather difficult to say positively that it is 


false. . 

The evidence of her three witnesses Ma Thein 
Yin, Tun Lin and San Nyun is worse even than her 
own. They still keep up the pretence that they did 
not know what the money was being given for. 
San Nyun, it may be noted, is the husband of the . 
2nd defendant, Ma Mya Me, sister Of Ma’ Mya Shwe. 
It is clear that no reliance whatever can be placed 
on any of these three. But here again it is some- 


what difficult to say affirmatively that their story is 


entirely false. oe | 

The subsidiary witnesses for the defence seem to me 
of no importance. Two were not examined before the 
District Magistrate though it seems to me that their 
evidence was as relevant then as it is now. The 
other, Kyan Hmaw, says finally that Ma Mya Shwe 
asked him to pay her Rs. 1,000 due for rice because 
she wanted it for the Myodk, while on Ma Mya 
Shwe’s own story it would seem that she never 
thought of paying a sum so. outrageous in relation to 
the nature of the case against her. 

It is obviously difficult for the plaintiff to prove 
affirmatively that the allegations were false and his 
witnesses do not fully prove this. Gi Ya’s evidence 
is well enough but is not a class to command 
implicit belief unless corroborated, Ma Chit who 
was present on the occasion of Ma Mya Shwe’s visit 
to the house, was weaving at the time and did not 
pay attention to what passed. The strongest item in 
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his casé seems to me to be the evidence of Ma The 
Nu, who says that Ma Mya Shwe came on the 
evening of the 22nd and asked her to intercede. If 
this is true, and I see no reason to disbelieve it 
it is highly probable that Ma Mya Shwe would have 
mentioned the demand of that morning, had there 
been such a demand. The only importance I can 
see in U Po Gaung’s evidence is that he contradicts 
Ma Mya Shwe’s denial that she had ever been to 
Ma The Nu’s house since Waso. 

~ On the evidence as a whole I am of opinion 
that the defendants have not proved their allegations 
and that. those allegations were probably false. But 
I am unable to fad affirmatively that they were 
false. 

This case was argued on the contention that the 
occasion was one of qualified privilege only but 
that even so the burden was on the plaintiff to 
prove express malice and that he had failed to 
discharge that burden. I have so far dealt with 
the case on this basis and I had come to the 
conclusion that the burden would be on the 
plaintiff as contended and that he must fail. 

But my learned brother Lentaigne has gore 


into the question of privilege and has come to the 


conclusion that the English rule must be applied, 
that there is absolute privilege and that no ‘suit 
will lie for damages for defamation when the 
defamatory statements have been made in judicial 
proceedings. I have gone through the authorities 
cited by him and**I agree with his conclusion. I 
wish only to make it clear that this refers only to a civil 
suit for damages. The question in a criminal prose- 
cution must be decided with reference to section 499 
of the Penal Code and scction 105 of the Evidence 


Act. - 
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I agree that the appeal should be allowed and 


‘that the plaintiffs suit should be dismissed but that 


each party should bear his own costs throughout. 

LENTAIGNE, J.—The two legal points for deter- 
mination in this case reiate to the extent of the 
privilege which the defendants-appellants are entitled 
to claim for defamatory statements made by them in 
a petition filed by them in the course of a criminal 
prosecution in which they were the accused, and 
were applying in such petition for a transfer of the 
case to another Magistrate.- Is the privilege which 
they are entitled to an absolute privilege or only a 
qualified privilege ? And, if it is only a qualified 
privilege, on whom does the onus of proof lie as 
regards the questions of good faith and malice ? 

The law on the question of the extent of the 
privilege to be accorded to litigants and witnesses 
for statements made in the course of judicial pro- 
ceedings in India has been the subject of consider- 
able diversity of opinion, and it is now recognized 
in the decisions of some of the High Courts that the 
law is different when the question arises for decision in 
a civil suit for damages for such defamation, from what it 
would be if the question arose for decision in a criminal 
prosecution for such defamation under the provisions 
of the Indian Penal Code. As the statutory provi- 
sicns of the Indian Penal Code are the cause of that 
diversity of opinion, it is obvious that any discussion 
of the question must involve a consideration of the 
different law applicable in both classes of cases. 

There is a very full discussion of the question as 
arising in the course of a criminal prosecution for 
defamation in the full bench decision of the 
Calcutta High Court in the case of Satis Chandra 
Chakravarti v. Ram Dayal De (3}, where about 80: 

: (1) (1920) 47 Cal. 338 ; 24 C.W.N. 982. iia 
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previous decisions were discussed and it was held 
that the liability of the aceused to conviction in a 
criminal prosecution must be determined by reference 
to the provisions of section 499 of the Indian Penal 
Code, and that, consequently, a person in that posi- 
tion is entitled only to the qualified privilege 
mentioned in the Exceptions 7 to 9 of that section. 
The full bench dissented from the decision in 
Woolfun Bibi v. Jasarat Shaik (2), which was des- 
cribed as based on a consideration of a decision of 
a Civil Court as to the application in Civil Courts of 
the absolute privilege allowed ‘under the English 
Common Law, and it was pointed out that in such 
previous decision the attention of the Court was not 
drawn to certain earlier decisions in criminal prose- 
cutions ; and such decision was also referred to as 
being probably the solitary exception of such a rule 
being adopted by the Calcutta High Court in a 
‘criminal prosecution.. It was also pointed out that 
the decisions of the Allahabad High Court and of 
the Punjab Courts in criminal prosecutions fel- 
‘lowed the same line as the Calcutta decisions 
On the other hand, it was pointed out that th 
Madras High Court in certain decisions, even in cri- 


minal prosecutions, appeared to have adopted an 


additional exception to ‘section 499, and to have held 
that the statements of advocates, litigants, or 
witnesses in judicial proceedings were absolutely 
privileged ; and that there were also two decisions 
of the Bombay High Court favouring the rule of 
atsolute privilege, even in criminal prosecutions, 
though there was one other decision of that High 
Court which was to a different effect and placed 
the onus on the prosecution of proving the absence 
of good faith. - 
(2) (189-) 27 Cal. 262. 
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If the question of the extent of the privilege 
arises in the. case of a claim for damages for defama- 
tion made in a suit instituted in a Civil Court, it was 
pointed out as an obiter in the same full bench decision 
of Satis Chandra Chakravarti v. Ram Dayal 
De (1), that different considerations arise, because 
there are no special statutory rules applicable to the 
subject, and the liability of the defendant in respect. 
of a defamatory statement made previously as a 
witness or litigant in a judicial proceeding must 
be determined with reference to principles of justice, 


equity and good conscience ; and that there is a 


large preponderance of judicial opinion in favour of 
the view that the principles of justice, equity and 
good conscience applicable in such circumstances 
should be identical with the corresponding relevant 
rules of the Common Law in England ; but that a 
small minority of judicial opinion favour the view 
that the principles of justice, equity and good con- 
science should be identical with the rules embodied 
in Section 499 oi the Indian Penal Code. 

I assume that the Judges constituting such full 
bench must have regarded themselves as holding 
the opinion which they describe as that of the “ large 
preponderance of judicial opinion ” and they did not 
regard themselves as being the small minorily of 
judicial opinion. Consequently, the obiter expression 
of opinion appears to indicate that these Judges 
favour the application to India of rules identical with 
the corresponding relevant rules of the English Com- 
mon Law, or in other words, that they favour the rule 
of absolute privilege in the class of cases now under 
discussion, and that in such expression of opinion they 
agree with the High Courts of Bombay and Madras, 
On that construction of this obiter expression of opinion, 
these Judges of the Calcutta High Court were in 
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effect dissenting from certain previous decisions of 
the Calcutta High Court, and were possibly assuming 
that the Judges of the High Court of Allahabad were 
still adhering to the old decision in Abdul Hakim v. Tej 
Chandra Mukerji (3), which had been cited with 
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-sented from. This last remark, however, refers to 
possible oversight in-that Calcutta Full Bench deci- 
-sion which contains no reference to the comparatively 
recent full bench decision of the Allahabad High 
Court in the case of Chunni Lal v. Narsimgh Das 
(4), in which the Allahabad Court overruled the old 
decisions ‘and adopted in clear terms the English 
rule of absolute privilege as the rule applicable to 
the question when arising in a suit instituted in a 
Civil Court for damages for defamatory statements 
made in judicial proceedings. If I am correct in 
my construction of that Calcutta Full Bench deci- 
sion, there is now the unanimous opinion of the 
four: more ancient High Courts that the rule of 
absolute privilege is the rule applicable in such 
"cases in a Civil Court. ; ; 

In English law the rule of absolute privilege,.in 
effect, means that no action lies for a defamatory 
statement made on an occasion which is absolutely 
privileged, and the fact that the statement was made 
maliciously does not affect the defence. The decision 
of the House of Lords in Dawkins v. Lord Rokeby 
(5), is the English decision most commonly cited in 
this connection. I find that the Privy Council has 
also taken the same view as regards defamatory 
statements made by witnesses who are afterwards 
sued for defamation in a Civil Court, and in the 
case of Baboo Ganesh Dutt Singh v. Mugneeram (6), 


(3) (1881) 3 All. 815. (5) (1875) L.R., 7 H.L. 744. 
(4) (1917) 40 All. 341. (6) (1872) 11 Ben. L.R. 321; 17 W.R. 283. 
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Their Lordships stated :—“It concerns the public 
and the administration of justice that witnesses 
giving evidence on oath in a Court of Justice should 
not have before their eyes the fear of being. harassed 
by suit for damages; but the only penalty which 
they should incur, if they have given their evidence 
falsely, should be an indictment for perjury.” Their 
Lordships did not in that .case ciscuss the different 
question of the: liability to prosecution for defamation 
under sections 499 and 500 of the Indian Penal 
Code; but the above remarks indicate clearly that > 
a suit for damages in a Civil Court would not’ lie. 
That decision of the Privy Council was referred to 
by. the Calcutta High Court in the case of Augada 
Ram Shaha v. Nemai Chand Shaha (7), where it was 
considered that the Privy Council decision should 
be treated as only applying to the case of witnesses, 
and it was held that a defamatory statement made 
in pleadings is not absolutely privileged on the trial 
of a subsequent claim for damages for defamation’ 
made in a civil suit. This latter decision was: 
followed by some later Calcutta decisions which - 
were summarized and cited with approval in the 
Judgment of Beachcroft, J., in the case of Crowdy 
v. O'Reilly (8), though in that case Mukerji, J., 
expressed his opinion in favour of the rule of 


_ absolute privilege. The summary of Beachcroft, J., 


did not contain any reference to the case of Golap 
Jan vy. Bholanath Khettry (9), which had been 
recently decided and was an action for malicious 
prosecution, in whith Jenkins, C.J., of the Calcutta 
Court had made certain obiter remarks recognizing 
the right of absolute privilege for allegations made 
in a complaint in a Criminal Court so far as concerns 








(7) (1896) 23 Cal. 867. (8) (1912) 17 C.W.N. 554. ° 
(9) (1911) 38 Cal. 880. 


Vou. I] RANGOON SERIES.., 


a subsequent suit for damages. In many of these 
Calcutta decisions reliance was placed on the dicta 
of the High Court of Allahabad in the case of 
Abdul Hakim v. Tei Chander Mukerji (3) ; but that 
‘decision was expressly overruled and the decision 
of the Calcutta High Court in Augada Ram Shaha 


v. Nemai Chand Shaka (7), was dissented from by. 


the full bench decision of the Allahabad High 
Court in Chunni Lal v. Narsingh Das (4), where it 
was definitely laid down in clear terms that the rule 
of absolute privilege’ should be adopted in favour 
of a bar against suits for damages in a Civil Court 
fer defamatory statements made in a criminal com- 
plaint. The ratio decidendi of that decision would 
apply equally to pleadings in a civil suit and to 
statements and applications made by a party in any 
civil suit or criminal prosecution. Though the 
previous Calcutta decisions dissented ftom in’ this 
decision have not as yet been expressly overruled, 
I have pointed out above that the judgment in 
Satis Chandra Chakravarti v. Ram Dayal De (1), 
contains obiter dicta which appear to indicate that 
such former decisions are not approved and that the 
judges of the Calcutta Full Bench in that case took 
a different view and one which appears to be similar 
to that enunciated by the Allahabad High Court in 
Chunni Lal v. Narsingh Das (4). 

There is no decision of any bench in this province 
on the question now before us, and as I agree with 
the principles enunciated in and the reasoning in 
Chunni Lal v. Narain Das (4), 1 would hold that 
defamatory passages in a petition such as that now 
before me filed by an accused ina criminal prosecu- 
tion and applying for a transfer of the case cannot 
be made the basis of a claim for damages ina suit 
instituted in a Civil Court because such a suit is 
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barred on the ground of absolute privilege. I wili 
show below that a consideration of the second 
question and of certain other points suggests addi- 
tional points in support of this conclusion. 

On this finding any discussion of the second 


LenTarene, question as to the party on whom would lie the onus 


of proof as regards the questions of good faith or 
“malice would relate only to the other class of cases 


in which the English law allows only a qualified 
privilege. It is clear that the provision in section 
105 of the Indian Evidence Act, 1872, applies only 7 
to criminal prosecutions, and that it does not, apply 
to civil suits. Consequently, there would be good 
ground for holding that the questions of onus of 
proof in a civil suit should be decided in accordance 
with the principles of the English Common Law. 
applicable to. questions of qualified privilege: where 
such questions arise. In cases of qualified privilege, 
the preponderance of opinion in India appears to be 
in favour of the English rule that the onus lies on 
the defendant to prove that the occasion was a 
privileged occasion and that then the onus of proof 
would lie on the plaintiff to prove express malice. 
But, as I have held above, an occasion like that now 
in question would, under the English Common Law, 
be absolutely privileged, and on that basis there 
could be no question of onus of proof as to malice, 
because the action would fail in any event under the 
rule as to absolute privilege. 

As the Court is bound in accordance with the 
rule laid down by the Privy Council to regard the rule 
of justice, equity and good conscience as in effect 
incorporating the relevant corresponding principles of 
English Common Law, the adoption of a rule of 
qualified privilege (on the supposition that the Com. 
mon Law was in part abrogated by reason of some 
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indirect effect of the Penal Code) would not in any 
event, prevent the application in a different form of 
the underlying strength of the considerations which 
from the actual nature of the subject gave rise to 
the English rule or absolute privilege, and it would, 
therefore, be extremely’ rare for any Court in India 
to grant a decree even under the claimed rule of 
qualified privilege in any case which in England 
‘would come within the rule of absolute privilege. 
This aspect of the question shows that the underlying 
questions of public policy must equally arise in India, 
and it suggests the further question whether it would 
be consistent with public policy that litigation of 
that kind should be encouraged when there is only 
such a remote chance of success, in a few exceptional 
cases. The advocates of the rule of qualified privilege 
apparently contend that the statutory rule applicable 
to criminal cases is an indication of an intention of 
the Legislature, but the answer is that a statute should 
not be extended to cases to which it does not apply, 
and that the position of the question in a civil action 
is very different from the position in a criminal 
prosecution. In a criminal prosecution it is the duty 
of the Magistrate before whom the complaint is filed 
to examine the complainant and consider the question 
whether the case is one in which he should issue 
process against the accused. This procedure would 
save the person so accused of the offence of defamation 
from being harassed by a prosecution except in those 
cases where the Magistrate thought that there was 
some good ground for investigation. In a civil action 


the position is very different and no matter how 
frivolous and vexatious the action may be, it is never 


safe for the defendant to omit to obtain‘legal advice 
and to file a written statement defending the action. 
Consequently, the opportunities for harassing by 
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civil action are not so restricted as the opportunity 
in a criminal prosecution under the Penal Code, 
because the safeguard of the Magisterial discretion 
before the issue of process does not exist in the civil 
action: Moreover, even in a case where there is a 


‘conviction in a Criminal Court, the aggrieved party 


(if he also has a right to sue on the or) would also 


-be technically entitled to ste for damages in a 


subsequent civil action, because the criminal prose- 


. cution and the conviction and penalty are not intended 


to be a satisfaction of a civil right to damages for a 
tort. A consideration of these points should be 
sufficient to convince Judges that there is no reasonable 
ground why the statutory penal provision should be 
extended in the manner formerly contended for, so 
as to make it expressly or impliedly contemplate a 
double remedy and in etfect authorize a double penalty _. 
and for that purpose to repeal, the relevant rule ot 


_the Common Law applicable to that civil suit. 


The Privy Council has held that the English rule 
of absolute privilege applies in the case of a witness 
and I can see no reason why other Courts should 
take it on themselves to declare that the statute shall 
have a different operation and be extended in the 
other cases of litigants though they realize that the 
Privy Council has not permitied the similar extension 
of the statute in the case of witnesses. Regarded in 


this light, the old contention, which is possibly now 


obsolete, was in effect an attempt to disregard the ruling 
of the Privy Council in an analogous case. A consi- 
deration of these aspects of the question strongly con- 
firms the view which I kad come above in agreement 
with the decision of Chunni Lal v. Narsingh Das (4), 

I would. therefore allow the appeal and set aside 
the decree of the District Court and direct that the 
suit be dismissed. 
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_ In my opinion it is therefore immaterial what 
findings we should come to on the facts except in 
so far as it affects the question of costs.. For the 
latter purpose I may say that I agree with the findings 
of fact come to by my brother Carr. 

The defendants failed to take the point of law as 
to absolute privilege in the District Court, but instead 


allowed the case to go toa lengthy trial on the facts; 


and it is obvious that on the facts the case arose 
from the hasty action of the defendants, who have 
made allegations which they have failed to establish, 
besides making most contradictory statements in the 
different proceedings. lt was only on this appeal 
that the appellant urged the law points on which 
the appeal: has been decided. Under the circum- 
stances I would direct each party to bear his or 
her costs in both Courts. : 


APPELLATE CIVIL. 
Before Mr, Justice Lentaigne and Mr, Justice Carr. 


HOE MOE = 
v. 
I. M. SEEDAT.* 


Set-off, valuation of—-Set-off and plea of payment—Pecuniary jurisdiction— 
Rangoon Small Cause Court—Suits Valuation Act (VII of 1887), section 8— 


Rangoon Small Cause Court Act, 1920, sect on 13—Civil Procedure Code - 


(V of 1908), Order 8, rule 6 (1)—Promissory-note and receipt, burden of 
proof of payment of consideration, 

The plaintiff sued the defendant in the Rangoon Small Cause Court for worg 
done and materials supplied to the defendant’s house fot which ks. 3,567-1 
had become due to him and towards which he had received payments aggre- 
gating to Rs. 1,600. The defendant admitted that Rs. 3,567-1 had been due; 
but pleaded that he had made four payments totalling Rs.:3,000 and also that he 


* Special Civil First Appeal No. 36 of 1923 from the Decree of the Small 
Cause Court of Rangoon in Civil Regular No, 7226 of'1922. 
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had lent plaintiff Rs. 1,300 under a promissory-note bearing interest, and that 
the plaintiff had agreed to credit the amount of the promissory-note to his bills 
and to pay the amount that may be found due in excess. We claimed by way 
of set-off Rs. 1,005-15 as balance due to him and paid Court-fees on that 
amount. It further appeared that the receipts produced by the defendant 
were in the form of promissory-notes. 

Held, that the fact that the detendant claimed only Rs, 1,005-15 was not 


' the test to be applied in this case in order to ascertain whether the set-off is 


within the pecuniary limits of the jurisdiction of the Court, and that the proper 
test must be whether the ascertained sum or the aggregate of the ascertained 
sums, which the defendantseeks to set-off does not exceed the pecuniary limits 
of the jurisdiction of the Court. 

Held, also, that where documents admitted by both parties to be mere 
receipts for money paid were taken on partially filled up forms of a kind 
ordinarily used for promissory-notes, the burden of proof of the amount of 
each payment lay on the party alleging that he had made such payment. 

Per LENTAIGNE, J.—'‘ It is also necessary to.distinguish between a plea of 
payment and a defendant’s plea of set-off.. In the case of a plea of payment, 
the allegation in effect means that the debt or amount of the demand: alleged 
to be due to the plaintiff (or, in the case of a partial payment, the amount of 
the debt or demand fro tanto paid off) had ceased to be due by reason of the 
alleged payment, and that consequently, it was not a jist demand validly in 
existence at the time of the institution of the suit, or at the time of the written 
statement, as the case may be. This plea is quite different in its nature from 
a plea of set-off raised by the defendant under the Code, which is in effect a 
request that the debt or amount to be found due to the plaintiff shal] thereafter 
be treated as extinguished or satished in whole or pro tanto by being set-off 
against the debt or ascertained sum due to the defendant.” 


Brojendva Nath Das v. Budge Budge Jute Mills Co., (1893) 20 Cal. 527— 
referred to, 


Campagnac—for the Appellant. 
Villa—for the Respondent. 


LENTAIGNE, J.—The Plaintiff-Appellant sued the 
Respondent in the Court of Small Causes, Rangoon, 
alleging that he had done work and supplied material 
to respondent’s house for which Rs. 3,567-1 had 
become due to him and that he had received payments 
aggregating Rs. 1,600, and he prayed for a decree 
for the balance Rs. 1,967-1. 

The respondent in his written statement dated 
the 12th December admitted that Rs. 3,567-1 had 
been due to plaintiff appellant as alleged but he 
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stated that he had made the following four payments 
totalling Rs. 3,000, namely :— 


Rs. 
‘On the 27th January 1922 aoe, 100 
On the 11th February 1922 ~P 300 
On the 26th February 1922 evs, 1,200 
On the 20th February 1922 vs AAD 





Total ... 3,000 


In his written statement respondent also alleged 
that on the 14th May 1922 he had lent Rs. 1,300 to 
plaintiff under a promissory-note bearing interest at Rs.3 
per cent. per mensem, that plaintiff had agreed to credit 
the amount of this promissory-note to his bills and 
to pay defendant the amount that may be found due 
in excess. He then deducted the alleged payments 
of Rs. 3,000 from the admitted total of Rs. 3,567-1 
and treated Rs. 567-1 as the balance. Then he 
calculated interest on Rs. 1,300 from the date of the 
promissory-note to that date and added the amount 
of Rs. 273, so calculated to the Rs. 1,300, principal 
on the prcomissory-note; and deducted the amount 
of Rs, 567-1 from the total—and claimed the sum 
of Rs. 1,005-15 as a balance due to him, and paid 
a Court-fee on that amount as an amount claimed 
by way of set-off. , 

j may here point out that even on the face of this 
written statement, it appears open to question whether 
the defendant was entitled to claim interest on more 
than the difference between Rs. 567-1 and Rs. 1,300 
as there is in effect an admission that the Rs. 1,300 
was to be applied towards payment of the balance 
due to plaintiff, and if so, it would have effected 
a payment and a corresponding reduction of the 
principal amount when it was first ascertained that 
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_ a portion should have been applied to such debt ; 


and that point appears to have escaped the attention 
of everybody. 

In’ the written statement the defendant also 
referred to another promissory-note for Rs. 1,300 
dated the 14th August 1922 which was only referred 
to because defendant intended to file a subsequent 
suit on it: 

The plaintiff then filed a reply to this defence 
and repeated his allegation that he had seceived 
payments aggregating only Rs.. 1,600 and consisting 
of the following amounts which he stated are entered 
in his Chinese :— 





Rs. 
On 3rd January 1922 we JOO 
On 3rd February 1922 sxe 300 
On 13th March 1922 waite soe 
On 21st April 1922 ... 400 
On 15th May 1922 ae BO 
On 12th July 1922 ee 600 
Total .. 1,600 


He also adited the statement that when he took 
advances his signature was taken on printed receipts 
which were blank except for the figures which were 
written thereon in ink; and that he did not know 


‘how to read or write English except that he 


recognised English figures, and that he’ did not 
know what was printed on the receipts. These allega- 


‘tions acquire some significance when one examines 


the documents relied on by the defendant which 
had already been filed in the suit six days prior 
to this reply, and this point will be discussed 
later on. Plaintiff further alleged that the cross 
claim for Rs. 1,005-1 was a false claim and (in 


‘ addition to a general denial), he, questioned the 
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-admissibility of such set-off. This reply was filed 
on the 19th December 1922, and on the same date 
the following entry was made in the diary :— 

“‘Surty Plaintiff admits the first four receipts filed 
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with the written statement but not the 5th receipt Lestaicne, 


for Rs. 1,400. He denies signature on that. Also 
disputes the amounts on the 3rd and 4th’ receipts 
( promissory-notes ).” 

If this entry in the diary is read together with 
the plaintiff ’s reply and as referring to the documents 
filed by the defendant in the sequence in which they 


are marked as exhibits and appear on the record,. 


the points in dispute would be the general dispute 
arising on the allegation that the printed forms were 
in blank when signed, and the following additional 
points as regards particular documents :— 


Exhibit 1 (a).—Promissory-note-for Rs. 100 dated . 


27th January is admitted as a receipt 
signed by plaintiff but the date of payment 
is alleged to have been the 3rd January 
1922. 
Exhibit 1 (b).—Promissory-note tor Rs, 300 dated 
' 1ith February 1922 is admitted as a 
receipt signed by plaintiff, but the date of 
payment is alleged to have been the 3rd 
February 1922. 

Exhibit 1 (c)—Promissory-note for Rs. 1,200 
dated the 26th February 1922 is admitted 
as a receipt signed by plaintiff, but the 
amount is disputed and it is said te refer 
toa payment of Rs. 200 on the 13th March. 

Exhibit 1 (d).—Promissory-note for Rs. 1,300 
dated the 14th May 1922 with a clause for 
interest at 3 per cent. per mensem is admit- 
ted as a receipt signed by plaintiff but the 
amount is disputed and it is said to refer 
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1s toa payment of Rs. 300 made on the 15th 
HoE Mog May. 

1M. Exhibit 1 (e).—A receipt for Rs. 1,400 dated 

aeenan _ the 20th March 1922 is disputed and the 

| -LENTATGNE, signature is denied ‘but a payment of Rs, 400 


‘Te 


is admitted for the 21st April. 

Exhibit 2.—Promissory-note for Rs. 1,300 dated. 
the 14th August 1922 with clause for interest. 
at 3 per cent. per mensem was not put to 
plaintiff on the 19th December and apparently 
it had not then been filed in Court. I 
find however that it was put to the plaintiff 

at ‘the hearing of the suit, and he then 

‘admitted signature of it but in effect alleged 
that the figures as to the amount of 
Rs. 300 had been altered to Rs. 1,300. his. 
. statement of reply had alleged a payment of 
Rs, 300 on the 12th July 1922. ) 

Exhibit 3.—An undated promissory-note form 
in blank except for entries of figures of 
Rs. 600 and the signature of the plaintiff 
is apparently on a similar form to that 
used by defendant and was produced and 
filed by plaintiff who said that it did: not 
refer to amounts on the contract sued on. 

On the 6th February 1922 the case came on for 
trial and the plaintiff made a belated application for 
discovery which was refused. But the learned Chief 
Judge then .made a note which shows that he had 
not realised the real position taken up by the 
plaintiff in his reply, and that he thought that the 
sole intelligible point of the reply was the denial of 
the receipt for Rs. 1,400. Evidence was then 
recorded and the plaintiff was refused the right to 
cross-examine .the defendant as to the alleged. 
fraudulent insertion of the figure “1” in one of the 
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documents on the ground that this was a new line 
of attack not raised in the pleadings. On the 
following day the learned Chief Judge delivered 
judgment dismissing the plaintiff's suit with costs and 
granting the defendant a decree for the balance 
claimed under the set-off with costs. 

The present appeal is against that decision. The 
first objection is the contention that the set-off plea- 
ded by the defendant was really one for a series of 
amounts exceeding Rs. 4,500 in the aggregate and 
‘more than Rs. 2,900 in excess of the set-off or 
‘payments allowed by the plaintiff : that therefore the 
‘set-off was in excess of the pecuniary limits of the 
jurisdiction of the Court, and that the Court had no 
jurisdiction to entertain the set-off. In order to 
obtain a clear conception of the points of law arising 
on this contention and in order to clear away some 
misconceptions, it should be noted that.there is an 
important difference between the method of valuation 
for purposes of jurisdiction permissible in the case 
of a claim for money decree made in a plaint and 
‘tthe method of valuation for purposes of jurisdiction 
permissible in the case of a set-off pleaded by a 
-defendant in his written statement. 

+ Section 8 of the Suits Valuation Act, 1887, is 
ordinarily the provision regulating the valuation of a 
suit for the purpose of jurisdiction but in the case 
of the Rangoon Court of Small Causes, section 13 
-of the Rangoon Small Cause Courts Act, 1920, limits 
the jurisdiction of the Court inter alia to the trial of 
‘suits in which the amount or value of the subject 
matter does not exceed two thousand rupees ; and 
it also contains an additional provision in the form 
of an “Explanation”? which provides that—‘‘ When 
in any suit the sum claimed is, by a_ set-off 
admitted by both parties, reduced to a balance not 
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exceeding two thousand rupees, the Court shalk 
have jurisdiction to try such suit.” 

I think, however, that the Joetieitan of the 
“Explanation” in question should be limited to the: 
valuation of the plaintiff’s claim, because the same 
Act also provides for the application to the. suit of 
the provisions of the Code of Civil Procedure relating 
to set-off ; and Order 8, Rule 6 (1) of the Code 
indicates that a similar method of reducing valuation. 
fer the purposes of jurisdiction is not permissible 
in the case of a set-off pleaded by a defendant in 
his written statement. That rule commences with 
the words :—‘‘ Where in a suit for the recovery of 
money the defendant claims to set-off against the 
plaintiff’s demand any ascertained sum of money 
legally recoverable by him from the plaintiff, not 
exceeding the pecuniary limits of the jurisdiction of the 
Court. . . .” etce., I think that the words “ not 
exceeding the pecuniary limits of the jurisdiction of 
the Court’”’ must be construed as applying to the 
whole of the “ascertained sum.” I assume that if. 
was in consequence of this construction of the above 


_ rule relating to what is known as a “legal set-off’ 


that the Calcutta High Court held in the case of 
Brojendra Nath Das v. Budge Budge Jute Mills. 
Company (1), that even in the case of an equitable 
set-off it was not permissible for the defendant in 
the Calcutta Court of "Small Causes after admitting 
the plaintiffs claim for Rs. 1,197-5-6, to plead an 
equitable set-off of Rs. 2,738-4 being the compen-. 
sation or damages representing the loss caused by a 
breach of contract, and after allowing for and. 
deducting therefrom the amount of the admitted 
claim to claim a decree for the balance of Rs. 1,540-14-6,. 
because the Rs. 2,738-4 was in excess of Rs. 2,00 
(1) (1893) 2u Cal. 27, 
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‘tthe pecuniary limits of the jurisdiction of that 
‘Court. . 
_For the above reasons I would hold that the 
fact that the defendant claims only Rs. 1,005-15 is 
not the test to be applied in this case in order to 
.ascertain whether the set-off is within the pecuniary 


limits of the jurisdiction of the Court, and that the. 


proper test must be whether the ascertained sum, or 
the aggregate of the ascertained sums, which the 
defendant seeks to set-off does not exceed Rs. 2,000 
‘the pecuniary limits of the jurisdiction of the 
‘Court. 

In the present case it is also necessary to 


distinguish between a plea of payment and a. 


-defendant’s plea of set-off. In the case of a plea of 
payment, the allegation in effect means that the debt 
or amount of the demand. alleged to be due to the 
plaintiff (or, in the case of a partial payment, the 
amount of the debt or demand fro tanto paid off) 
had ceased to be due by reason of the alleged 
payment, and that consequently, it was not a just 
demand validly in existence at the time of the 
institution of the suit, or at the time of the written 
statement, as the case may be. This plea is quite 
different in its nature from a plea of set-off raised 
by the defendant under the Code, which is in effect 
a request that the debt or amount to be found due 
to the plaintiff shall thereafter be treated as extin- 
guished or satisfied in whole or pro fanto by being 
set-off against the debt or ascertained sum due to 
the defendant. In short, a payment refers to a 
satisfaction or extinguishment effected prior to the 
raising of the defence of payment, whilst a defendant’s 
plea of set-off prays for a satisfaction or extinguish- 
ment commencing in the future after the date of the 
plea. ; 
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“As I have stated above, the defence in the 


‘written statement is in effect an allegation that the 
- original liability of defendant to the plaintiff had been 


satisfied by payments to the extent of Rs. 3,000, and 


* that consequently there was only an admitted liability 


fora balance of Rs. 567-1; and against this balance 
the defendant further pleaded a right to claim a set- 
off of a sum of Rs. 1,573 being the principal and. 
interest due on a promissory-note. In that form I 
can see no legal objection to that defence or against 
the right of the defendant to claim such balance ; 
and the fact that defendant also alleged an agreement 
made at the time of the execution of the promissory- 
note that it should be applied towards payment of 
any balance due to plaintiff does not affect that 
question. 

The complication however arises when we refer 
to the documents Exhibits 1 (a), 1 (b), and 1 (c) 
filed with that written statement and relied on in 
support of the defence though not in fact either 
pleaded or relied..on in the written statement. 
These documents purport to be premissory-notes and 
not receipts for. money paid. The written statement 
treats the amounts covered by these~ ‘documents as. 
payments made on the dates specified on the 
documents ; but that allegation is inconsistent with 
the wording of the documents as promissory-notes,, 
because if the documents were executed as and 
intended to be promissory-notes, they could not have 
been payment on the dates they bear, though each note 
might subsequently have been turned into a payment 
by a separate agreement, such a separate agreement has 
not been alleged either in the written statement or 


in the evidence, and it is noticeable that the Exhibits. 


1 (a), 1 (b) and 1 (c) are still in the hands of 
the payee and do. not contain any indorsement: 
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indicating that they have been discharged by being 
set-off against the debt due to the plaintiff. Con- 
sequently, if these documents are taken at their face 
value as promissory-notes, they in fact contradict the 
deferdant’s allegation as to payment, and they could 
only be the basis of a set-off, and in that respect 
the set-off (including the aggregate of these documents 
and that in Exhibit 2) being in excess of the 
pecuniary limits of the jurisdiction of the Court would 
be inadmissible ; and the plaintiff would be. entitled to 
a decree for his claim with costs. 

On the other hand if, these documents -were 
considered to be mere receipts, they would properly 
remain with defendant ; ‘the plaintiff admits’ the 
payments in Exhibits 1 (a) and 1 (6) though on 
different dates from such documents and, also admits 
a payment of Rs. 200 under Exhibit 1 (c) on a 


different date ; and asserts that he executed such 


documents as receipts and the written statement in 
its present form is possibly in effect an admission of 
the correctness of the allegation of the plaintiff that 
these documents were mere receipts, though with 


this difference that the..defendant asserts: that 


Rs. 1,200 and not merely Rs. 200 was paid under 
Exhibit 1 (c). For this pcint it is not necessary to 
repeat the other point in dispute as to the entries 
in the decuments. If the documents are regarded 
as receipts, the onus of proof that Rs. 1,200 was 
paid under Exhibit 1 (c) would lie on the defendant. 
This would be the position. arising on the pleadings 
where no document except Exhibit 1 (d) out of the 
documents relied on as a defence is alleged to be a 
promissory-note. No cross-claim is now made on 
Exhibit 2. I think that the written statement and 
‘not the outside documents which were not specified 
in the written statement should be the guide to the 
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1924 decision of the question as‘to the admissibility of the 


Hoe Mee set-off ; and that the onus of proof should be placed 
1M. on the defendant to prove the alleged payment of 
Seep? Rs. 1,200 and that for such purpose he should not 
sical rare be allowed to treat Exhibit 1 (c) as other than a 
receipt, unless he applies to amend his written 
statement. Of course if he applies to amend his 

written statement, the question of the admissibility | 

of the set-off will then arise op the different 


allegations. 
* * * * * : : * 


CaRR, J.—I concur. 


Suit remanded. 


G.U.B.C_P.O.— No, 69, M. of Infm., 3-7-56—600—IX. 
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153 (P.C.)— followed es nee <n 
Rukhminibai v. Venkatesh, 31 Bom. 527—followed ... 
Saroda Sundri Bosu v. Akramanessa Kkatun, 28 C.W.N. 

710—followed .. ase eee éee 
Satyabadi Beh:ra v. Harabati, 34 Cal. 223—followed ... 
Thein Yin », Foucar Brothers & Co., Ltd., 4 L.B.R. 120 


: followed eee vee P aoe one 
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ACCOUNT, SUIT FOR AN—Estimated value within the jurisdiction of the 
Subdivisional Court—Decree for an amcunt within the jurisdic- 
tion of that Court—Apfeal claminganamount without the juris- 
diction. of that Court—Forum of appeal, whether the District 
C.urt or the High Court—Burma Courts Act, 19.3, section 9 (1) 
(b)}—Lower Burma Courts Act, 1900—Burima Courts Act, 1923, 
section7 \b, provisos 1 and 2—Suits Valuation Act (VII 9f 1887), 
section 8, A suit for an account, the plaintiff making an approxi- 
mate valuation of the relief climedit Rs 3,100, was decreed by 
the. Subdivisioral Court in the an ount of Rs, 2,128-2-9. The 
plaintiff appealed claiming thet he wss ei titled to an amount 
exceeding Rs. 11,000. The District Cou:t to which the apreal 
was filed returned it to be presented to the High Court under 
proviso 2 to section 7 (8) of the Burma Courts Act, 1923. Held, 
that the appeal being from a Subdivisional Court, which bas not 
been specially empowered under section 7 (b}, proviso (1) of the 
Burma Courts Act, lies to the Dist:ict Court. Held, also, that the 
appellant by increasing the valuation on appeal, cannot change the 
venuelof appeal. Held fur tier, that where, ina suit for accounts, 
the Court entertaining it on the preliminary valuaticn finds that the 
final valuation would be ouiside its jurisdictien. the proper proce- 
dure wo: ld be to return the plaint for pres:ntation in the proper 
Court. Bhupendra Kumar Chakravarliv. Purna Chandra Bose, 
43 Cal, 650; Golam Singh v Indra Coomar Hazra, 13 C.W.N. 
493 ; Hirjibhai Navroj: Anklesaria v. Jamshedji Nassarwanji 
Ginvalla, 15 Bom. 1021; Ma Ma v. Ma Hmon, 4 L.B.R. 297 ; 
Seroda Sundri Bosu v. Akramanessa Khatun, 28 C_\W.N 710; 
Thewn Yin v. Foucar Brothers & Co., Lid. 4 L.B.R, 120—followed. 


HARDAYAL AND ONE v. Ram Loo ane 


Act I oF 1872: See EvipENCE ACT. 

AcT 1V oF 1882; See TRANSFER OF PROPERTY ACY, 
Act VII oF 1887: See SuITs VaLuatrion Act. 

Act V oF 1898 ; See CopE OF CRIMINAL PROCEDURE. 
Act V oF 1908 : See CiviL PROCEDURE CODE. 

Act IX oF 1918; See LimITATION AcT, 

AcT XJ oF 1922: See INCOME-TaX ACT. 


ADMISSION IN EVIDENCE OF CFRTIFIED COPIES OF DOCUMEN1S MADE 
CONFIDENTIAL BY Law :See DOCUMENTS NOTGCPEN TO INSPECTION 


APPEAL CLAIMING AN AMOUNT WITHOUT THE JURISDICTION OF THE 
DisTRicT CouRTIN A SUIT INSTITUTED IN THE SUBDIVISIONAL 
Court ; See AccOUNT, SUIT FoR AN— eee aes ror 


APPEAL FROM AN ORDER FOR ARREST OR ATTACHMENT BEFORE JUDG- 
MENT ; See CIVIL PROCEDURE CODE, SECTION 104 as Ras 


PAGE 


408 


391 


408 


362 


aS i INDEX, 


APPEAL FROM A SENTENCE EXCEEDING FOUR YEARS PASSED BY A 
MAGISTRATE SPECIALLY EMPOWERED ENTERTAINED BY THE 
SESSIONS CoURT, EFFECT OF ; See CRIMINAL PROCEDURE |CODE 
(V oF 1898), SECTION 408 (d) she aa aay ie 


APPLICATION MADE WITHIN THREE YEARS OF THE PAYMENT, A PREVIOUS 
APPLICATION MADE THREE YEARS AFTEK DECREE HAVING BEEN 
DISMISSED : See APPLICATION TO CERTIFY PAYMENT, WHETHERA 
STEP IN AID OF EXECUTION ove aoe i 


owe oon 


APPLICATION TO CERTIFY PAYMENT, WHETHER A STREP IN AID OF 
EXECUTION—Lim. tation Act (X of 1908), Article 181—Application 
made within three years of the payme:t—Civil Procedure Code (V 
of 1908), Order XX1, Rule 2—A previous application for execution 
after three yearsfrom dats of decree, whether abar to subseyuent 
application after certification of payment within time. Held, that 
an application to certify payment was a step in aid of execution and 
that an application by a decree-holder to certify payments made 
within three years trom the date of decree, may be made at any 
time within three years from such date of payment and will afford 
the decree-holder a iresh starting point for limitation within the 
meaning of Article 182 (5) of the Limitation Act. Held. also, that 
the rejection of a previ us application of execution as time-barred, 
no certification therein having been made of part-payment, did not 
bar a subsequent application for execution provided it was made 
within three years from the date of part-nayment. Jatindra 
Kumar Dass v. Gagan Chandra Pal, 46 Cal, 22 ; Lakhi Narain v. 
Felamain Dasi ; 20 C.L.J.. 1131—followed. 


Maunc Law San v. MaunG Po THEIN oo ooo 


ARREST OR ATTACHMENT BEFORE JUDGMENT, REQUISITE GROUNDS 
FOR ORDERING : See PRACTICE ute axis ” 


ARREST AND ATTACHMENT BEFORE JUDGMENT, POWER oF THE COURT 
TO ORDER SIMULTANEOUSLY : See CIVIL PROCEDURE CODE, 
SECTION 1°4, ORDER XLII... i ia tae 


ATTACHMENT BEFORE JUDGMENT IN A MORTGAGE SUIT, WHETHER 
PERMISSIBLE : See CIVIL PROCEDURE CODE, SECTION 104, ORDER 


XLII fea say we eve es : 
Burma Courts Act, 1923, secTIon 9 (1) (b), SECTION 7 (6), PROVISOS 
1 AND 2 ; See ACCOUNT, SUIT FOR AN one eee ww 


CIvit CopE PRoczpURE (V OF 1908), secTiIon 104: See PRACTICE 


Civit PROCEDURE CopE {V oF 1908},secrion 11, EXPLANATION 4— 
Order II, Rule 2—Suit for redemption of a usyfructuary mortgage 
and asuit for mesne profits from date of refusalto permit redemp- 
tion—Transfer of Property Act (1V of 1882), section 76 (1). Held, 
‘that a suit for redt mption of a usufructuary mortgage anda suit for 
mesne profits from the date of refusal to permit redemption arise 
out of the same cause ofaction ; and that after a suit for redemption 
of a usufructuary mortgage, a suit for mesne profits is not maintain- 
able. Po Tunv.E Kha, L.B.R, 18—referred to. Rukhmintbar 
v. Venkatesh, 31 Bom. 527; Satyabadi Behara v. Harabati 34 


Cal. 223—followed, Doraiswamiv Subramuiia, 4 Mad. 1883 - 


Gaw Yav.Talok, 3 U BR. 141 3; Mi'Sa U v. Nga Merk, 2 U.BR. 
81—distinguished. 


Ma Nyo anp Ong v. Maune HLA Bu AND ONE ee 


CivIL PRoceDURE CopE(V oF 1908), ORDER XXI, RULE 2 ; See APPLI- 
CATION TO CERTIFY PAYMENT, WHETHER A STEP IN AID OF 


RXECUTION kes a * ass ae es 
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CoDE OF CRIMINAL PROCEDURE (V oF 1898), SECTION 476—Conipiaint, 
whether to be confined against partics tothe proceedings before 
Court—Relation of section 476 to section 195 \b) and {c). Held, 
that itis not open to a Court to make a complaint under section 
476 - ° 2 ede of Criminal Procedure in respect of any person 
@.ner than persons who are parties tothe proceeding before it. 
Per Ropinson, C J. :—‘By the recent amendment of the Code cf 
Criminal Procedure ee Ge . it was not intended that the 
complainant should not be examined except in the case where the 
accused had appeared before the Court asa party to the procee- 
ding. Further, Iam of opinion that the words offence referred 
to in section 195, sub-section (1 ,clause (6) or clause (¢), in section 
476 must be read i in conjunction ‘with the wording of section 1¢5 
(1}(c). The only offence that section 195 (1) (c) bars from the 
cognizance of the Magistrate withort a complaint by the Court is 
when such offence is alleged to have been committed by a’party 
to any proceeding before that Court, and it is not right to divorce 
these words or take only a part of the section in endeavouring to 
discover what the «ffence referred to in section 195is.’ Abdul 
Kader and othersv Meer: Saheb 15 Mad. 224 ; Inre Devji Valad 
Bha: a'niand another.18 Bom.58i; Akhil Chandra De and anotler 
v. The Queen-Empress, 22 Cal. 10C4 ; Inve Keshav Narayan 
Manolkar, 14 Bom. L.R. 968 ; Kallaru Ramalin gam and axother 
v. Thu pili Subraniayya and another; 18 Mad. L. 7. 488—referred 
to. 

C. T. GuRUSWAMI AND Two wv. D. K. S, EBRAHIM tee 


‘CoMPLAINT WHETHER TO BE CONFINED AGAINST PARTIES TO THE 
PROCEEDINGS BEFORE Court : See CODE OF CRIMINAL PROCEDURE 
(Y oF 1898), SECTION 476 ae eae ees 


‘CRIMINAL PROCEDURE COoDF (V oF 1898), sEcTION 408 (b)— Appeal 
from a sentence excceding four years passed by a Magistrate 
specially empowered — Sessions Judge entertaining such abreal, 
effect of section 530 (r). The appellant was sentenced by a 
Magistrate specially empowercd under section 30, Code ef Crimi- 
nal Procedure to a term of imprisonmeni not exceeding four 
‘vears ; and his petition of appeal was sent from the jail to the 
Sessions Court instead of the High Court. Sessions overlooked 
the provisions of section 408 (&) of the Criminal Procedure ( ode 
and summarily dismissed the appeal on the merits. Feld, that 
under the provisions of section 530 {r}, Code of Criminal Proce- 
dure, the proceedings in the Sessions Court were void ; and the 
accused still hada right of zppeal tothe High Ccurt. Kavg- 
Emperor v. Yena, 4 L:B.R, 49—distinguished. King-Emperor v. 
Nga Sit Cho, 4 B.L.T. 271—referred to. 

Zn re ABDULLA, ACCUSED ... sae se 


‘CRIMINAL PROCEDURE CopF, SECTION 562—Failure to furnisi secur ity 
by an accused person ordered to be released—Correct procedure — 
Before passing order Magistrate should satisfy himself that 
security can be given. Held, that before passing an order under 
section 562 of the Code of Criminal Procedure directiny an 


accused to be released on his entertaining into a bend with” 


sureties, the Magistrate must satisfy himself that the accused is in 

a position to furnish security. 
Nasv MEAH v, KING-EMPEROR <e wee ‘ 
DECREE FOR AN AMOUNT WITHIN THE JURISDICTION OF THE susprvi- 
SIONAL COURT BUT APPEAL CLAIMING AN AMOUNT WITHOUT THE 
JURISDICTION OF THE DistTRICT Cour :Sce ACCOUNT, SUIT FOR 
AN ove soe eee vee eae aes 


Divorcr : See SUNNI MAHOMEDAN LAW aie os 


374 


374 


386 


360 


408 
400 


iv INDEX, 


DIVORCE BY DOCUMENT SENT TO THE WIFE, SECONDARY EVIDENCE OF 
DOCUMENT : See SUNNi MAHOMEDAN Law ax oe 


DOCUMENT, WHETHER STATEMENTS OF WITNESSES WHO HEARD DOCU- 
MENT READ OVER, ADMISSIBLE : See SUNNI MAHOMEDAN LAW ... 


DOCUMENTS NOT OPEN TO INSPECTION—Jncome-tax Returus—Income- 
lax Act (XI of 1925), section 54—Admission in evidence of 
certified copies of documents made confidential by law—Evidence 
Act \l of 1872), sections 65,74, 76,77. Held, that Income-tax 
Returns being made confidential by section $4 of the Income-tax 
Act and the disciosure of their contents being a punishable offence 
certified copies cf such returns do not come within the mening 
of sections 65, 74, 76,77 of tie Evidence Act and are therefore 
not admissible in evidence.- 

ANwWaR ALt v. TAFOZAL AHMED eee eee eee 

KNTRIES ALLEGED TO BR COPIES FROM THE ORIGINAL IN THE HANDS 
OF THE MORTGAGEE : See PARABAIK ENTRIES IN EVIDENCING A 
MORTGAGE * ees a sie eee aes 


ESTIMATED VALUE WITHIN THE JURISDICTION OF THE SUBDIVISIONAL 
Court BUT APPEAL THEREFROM TO J)ISTRICT COURT CLAIMING 
RELIEF WIYSHOUT THE JURISDICTION OF THAT CouRT: See 


ACCOUNT, SUIT FOR AN as axe nae as 
EVIDENCE ACt (I OF 1872), sections 65, 74, 76, 77 : See DocuMENTS 
NOT OPEN TO INSPECTION see 0s ee sia’ 
EVIDENCE Act (lor 1872), secTions 60 AND 63 (5): See SUNNI 
MaAvOMEDAN Law ous a) ons aes 
EvipENCE AcT (I oF 1872), secTION 66 : See PARABAIK ... ese 
EVIDENCE, SECONDARY : See SUNNI MAHOMEDAN Law se 


FAILURE TO FURNISH SECURITY BY AN ACCUSED PERSON ORDERED TO 
BE RELEASED : See CRIMINAL PROCEDURE CODE, SECTION 562 ... 


FoRUM OF APPEAL WHETHER THE DIsTrIcT COURT OR THE HIGH 
Court : See ACCOUNT’, SUIT FOR AN sas ove ee 


IMMATERIAL WHETHER PAYMENTS TO ACCOUNT TOWARDS PRINCIPAL 
OR INTEREST : See RES JUDICATA es ord ae 


INcOME-TAX AcT (XI OF 1922}, sEcTION 54; See DocUMENTS NOT 
OPEN TO INSPECTiON dee $6 ea tei 


INCOME-TAX RETURNS : Seé DOCUMENTS NOT OPEN TO INSPECTION ... 
INTENTION fO BREAK THE TIE BY THE WORDS USED IN NO OTHER 


way, NECESSITY OF : See SUNNI MAHOMEDAN Law ... eee 
Limitation Act (X oF 19081, ARTICLE 181: See APPLICATION TO 
SATISFY PAYMENT ave asa Sts nee 


Lower Burma Courts Act, 1900; See ACCOUNTS, SUITFOR AN... 


NOMINATISN OF A BENEFICIARY UNDER A PROVIDENT FuNp— 
Subscriber a Burman Buddhist—Effect of the nomination and 
subsequent payment to nominee after death of subscriber—Held, 
that the nomination of a person for payment byan association or a 
provident fund on {he death of a subscriber, was a testamentary 
disposition and therefore invalid where the subscriber was a 
Burman Buddhist. Held, also, that where the association or fund 
made payment to the nominee, the nominee held the money as a 
trustee for the heirs of the deceased subscriber. Daw Khin and 

. One v. Ma Tha Nyoon and One, Civil Regular 441 of 1920 of the 
Chief Court of Lower Burma ; In re Williams, Williams v. Ball, 
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L.R. (1917) 1 Ch. 1; Oama Tawkar v. Bhawni Boyee, 43 Mad. 
728—foll.wed. Florina Martiesv, M. L. Pinto, 33 Mad, L J.416— 
distinguished. 


Ma Nu v. Ma GUN 


ORAL EXPLANATION BY THE HUSBAND, CONTENTS OF DocUMENTS | 


WHETHER CONSTITUTING A VALID ORAL DivORCE: See SuNNI 


MAHOMEDAN Law ... < eas see 
ORDER II, RuLE 2: See Civit “PROCEDURE CODE eV OF sie: SECTION 
11, EXPLANATION 4 . see ave 
ORDER XX, RULE 21 AND — XXXVIII: Sce PRACTICE 
ORDER XLIII ; See PRACTICE as oes Ks ; 
ORDER OF ARREST AND ATTACHMENT BEFORE JUCGMENT, WHETHER 
APPEALABLE: Sce PRACTICE... pes ate esa 


PARAPAIK, ENTRI"S IN EVIDENCING A MORTGAGE—The entries alleged 
‘to le copies from te original in the hands of the mortgagee—Evi- 
dence Act (I of 1872-. section 66—Presuim ptr0n fromlong and peace- 
ful possessiun as owner, ‘the plaintiffs sued for redemption based 
on a mortgage said to be evidence by a parabaik deed dated in 
1216 B.E., ‘and on a subsequent further advance made in 1229 B.E, 
(7.€. about 56 years prior to suit), The plaintiffs’ parabaik was 
produced but it was admitted by the plaintiffs that the -entrics 
therein were vot the original extries but copies made from the 
original p-arabaik in the possession of the mortgagee, Held, that 
as no notice to produce the orginal was given to the defendants, 
the plaintiffs’ parabaik was not admissible in evidence. Held 
further, that, even if notice to produce has been given, the plain- 
tiffs’ parabaik to be admissible in evidence must be proved to be a 
true copy cf the absent original parabaik. Held, also, that in, the 
circumstances, and in the face of long and peaceful possession as 
owners by the defendants, the b den of proving the mortgage lay 
very heavily on the plaintifis. Mile Byu v, MiShwe Mya, (1907- 
08) 2 U.B.R Evidence 13—followed. : 


MAUNG Po Ni AND OXE V. Ma SHWE Ky1aNt THREE 4... 


POWER OF COURT 10 ORDER SIMULTANEOUSLY BOTH ARREST AND 
ATTACHMENT BEFURE JUDGMENT : Sce PRACTICE soe see 


Practick—Civil Procedure Code (V of 1908 , section 104 Order XLII 
— Order of arrestand atta hment lefore judgnient, whether a’ peal- 
able—Order XX1, Rule2i ard Order XXXVIII— Power of Court to 
order sin.ultanssusly both arrest and atlachment “Lefore judgment 
-- Attachment tefore judgment in mortgage suit, whether permis- 
sitle—W hat are the requisite grounds fororderi g arrest or atlack- 
ment bi fore judguient, Held,that an appeal lies from an order of 
arrest or altachn:ent beicre j ‘dgirent. Held, also, that the Court 
has power i: its discretion, limited by the provisions of Order 
XXXVIII of the Civil Procedure Code, to order before judgment 
sim: Itaneously the arrest of a Gefendant and the attachment of his 
property. Held, further, that where it is proved that the defcn- 
cants have avoid: da conditional order of arrest before j idgment, 
have considerably reduced the stock without attempting to 
repleni:h it, have failed to furnish either security or pro<ed that the 
goods attached were s:fficient in value to cover the plaintiff's 
claim, the Cort exercised a proper discretion in making absolute 
the conditional orders of arrest and attachment. SEMBLE :— 
Under special circumstances, even in a mortgage suit the 
prorerly mortgaged may become liable to attachinent before judg- 
ment. Chenna Pemaji v. Ghelabt Narandas, (1883) 7 Bom. 301 ; 
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Jogemaya Daser v. Baidyanath Premanich, (1919) 46 Cal. 245 

referred to, : 
K. O. M. SYED HcossEIn v. S.R.M.M.C.T. CHETTIAR Firm 
PREVIOUS APPLICATION FOR EXECUTION AFTER THREE YEAKS FROM 
DATE OF DECREE, WHETHER A, ORO A SUBSEQUENT APPLICATION 
AFTER CERTIFICATION OF PAYMENT WIJHIN TIME ; See APPLICA- 
TION TO CERTIFY PAYMENT WHITHER A STEP IN AID OF EXECUTION 
PRESUMPTION FROM LONG AND PFACIFUL POSSESSION AS OWNER: See 
PARABAIK a oes as i ese sie 


PREVIOUS SUIT BEIWEEN THE PARTI¢tS ADJUDIC\TING UPON THE 
EXISTENCE OF A PARTNERSHIP } See Rs JupicaTa eee wae 


PROMISSORY-NOTES ; See RES JUDICATA as nee ae 
PROOF RFQUIRED TO ESTABLISH AUTHORITY, NATURE OF : Sce RES 
JupicaTa. a a3 age aE 


REDEMPTION OF A USUFRUCTUARY MORTGAGE AND A SUIT FUR MESNE 
PROFITS FROM DATE OF Ri FUSAL TO PERMIT REDEMPTION, SUIT 
FoR: See CiViL PROCEDURE Copr iV OF 1908), sEcTION 11, 
EXPLANATION 4... ave ieee ai 


Res Jupicata—Previous suit between the partiesadjudicating upon the 
eaptence of a partne:ship-. Promiss ry notes—Authorit y to one to 
sign and endorse on behalf of the othcr—Nature of proof rejzuired 
to esta lish authorily—Immaterial whether paynients to account 
towards principal or interest. In a previous suit the plaintiffs- 
resp ndents had sued the defendant -appellants upcn a promisscry~ 
note executed by one of the detendants-appellants alleging that it 
was executed by the said defendant for arid on behalf of all the 
defendants as partners ; at the hearing only one defendant had 


denied the existence Of partnership but the others had not raised’ 


this defence and the Court had decided hat a pavtnership existed 
between all the defendants. Subsequenily, the plaintiffs fled two 
similar suits on a promissory-noté which were the subject of the 
present appeal and Civil Second Appeal No. 628 of 1922, in which 
among other defences was the denial of the existence of the 
partnership. Held, thatthe question of existence cf the partnership 
was res judicata Held, al o, that wherc the p'aint ffs’ case was 
that the promissors-notes were executed by one of the defendants 
on behalf of the others, it was not necessary for the ; laintiffs to 
establish any specific authority in order to succeed and that it vas 
sufficient if such authority could be inferred from the surrounding 
circumstances. Held, also, that the person having author‘ty to pay 
a claim had necess.rily authority also to make a’ parl-payment 
in order to save the debt from becoming time-barred. Held, 
further, that where there was a pavt-payment recordedin the hand- 
writing of the debtor, such payment was good to save limitation, 
whether the payment was made tuwards interest or towards 
principal. He'd, further, that where there isa trading partnership, 
there is an implied authority for one partner to bind the others by 
signing promissory-notes Maung lo Lin v. V.ES. Vellayappa 
Chetty, (1919-1920). 10 L.BR 321; Maing Po Mya vy. 
A. H. Daword © Co. (1921-1922) 11 L.BR. 1375 Pandiri 
Veranna v. Grand? Veerabhadraswami, (1918) 41 Mad. 434 ; 
Raja Braja Sundra Deb v. Bola Natha, (1917) 24 CW.N 153 
(P.C.)—followed. Hem Chandra Biswas, PurnaChandra Mukerji, 
(1916) 44 Cal. 567—r: ferred to. 

RALA SINGH AND THREE v. Basy BaGwan Sincu & Sovxs 


Seciion 530 (7) : See CRiminaL ProcepuRE CODE (V oF 1898), 
SECTION 408 (b) is ie Wie a ve 
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SECTION 476 To SECTION 195 (b) AND (c), RELATION OF ; See CODE oF 
CRIMINAL PROCEDURE (V OF 1898), SECTION 476 ie oo 


SECURITY BEFORE PASSING ORDER : MAGISTRATE SHOULD SATISFY 
HIMSELF THAT SECURITY CAN BE GIVEN: See CRIMINAL PRO- 


CEDURE CODE, SECTION 562... ae — At 
Sessions JUDGE ENTERTAINING SUCH APPEAL, EFFECT OF : See 
CRIMINAL PROCEDURE CODE (V OF 1898), SECTION 408 (b} 


STATEMENTS OF PERSON WHO MERELY IIFARD A DOCUMENT READ 
WHETHER ADMISSIBLE : See SUNNI MAHOMEDAN Law ner 


SUBSCRIBER A BURMAN BUDDHIST, EFFECT OF THE NOMINATION AND 
SUBSEQUENT NOMINEE AFTER DEATH OF SUBSCRIBER: See 
NOMINATION OF A BENEFICIARY UNDER A PROVIDENT FUND ... 


Suits Varuation Act (VU oF 1887), secTION 8: See ACCOUNT, 
SuIT FOR aN on ans oe yay ive 


SuNNI MAHOMEDAN Law.—-Divorce—Disor ce by document sent to the 
wife— Document read over to the witnesses— Secondary evidence — 
Evidence Act 'I of 1872}, sections 60and 63 (5i-—Statemeiits of 
persons who merely head adocument read whether admissible— 
Oral explanation by the husband of contents of document, whether 
constituting a valid oral divorce—Necessit y of intention to break 
the tie by the words used and in no other way. Held. thata Sunni 
Mahomedan hisband may divorce his wife by any’ words, 
susceptible of being interpreted as a prenounceiment of divorce if 
the words are uttered with a clear intention on his part to dissolve 
the contract of marriage. Held, that where a Sun: i Mahomedan 
hustand sent his wife a document divorcing her, and that document 
was not produced in evidence though a notice ty produce was 
served on the wife. oral evidence of those who merely heard the 
contents of the document read was not admissible to prove the 
document. Held, further, that under the circumstancts mentioned, 
the words uttered by the husband when explaining the contents of 
such a document to the witnesses did neat constitute an oral 
divorce as the intention of the husband was to divorce his wife not 
by word of mouth at the time but by a written document sent her. 
Kanayalal v. Pyarabai,7 Bom. 132—referred to. Asha Bi Bi 
v. Kadir Ibrahim Rowther, 33 Mad. 22; Maung Chit U v. Maung 
Tha Ku, 4 U.B.R. 135—followed. Tyabjion Mahomedan Law ; 
Ameer Ali on Malemedan Law - referred to, 


KALENTHER AMMAL v. Ma Mr anp ONE 


TRANSFER OF PROPERTY AcT {IV OF 1882}, SECTION 76 (1!: See CrviL 
PROCEDURE CODE (V oF 1908, SECTION 11, ExPLANATION 4 
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the pecuniary limits of the jurisdiction of | that 
Court. 

For the above reasons ‘I would hold that the 
fact that the defendant claims only Rs. 1,005-15 is 
- not the test to be applied in this case in order to 
“ascertain whether the set-off is within the pecuniary 
limits of the jurisdiction ‘of the Court, and that the 
proper test must’ be whether the ascertained sum, or 
the aggregate of the ascertained sums, which the 
defendant seeks to set-off does not exceed Rs. 2,000 
the pecuniary limits of the jurisdiction of the 
Court. | . 

; In the present’ case it is also necessary to 
distinguish between a plea of payment and a 
defendant’s plea of set-off. In the case of a plea of 
payment, the ailegation in effect means that the debt 
or amount of the demand alleged to be due to the 
plaintiff tor, in the case of a partial payment, the 
“amount of the debt or demand fro tanto paid off) 
had ceased to be due by reascn of the alleged 
payment, and that consequently, it was not a just 
demand validly in existence at the time of the 
institution of the suit, 01 at the time of the written 
statement, as the case may be. This plea is quite 
different in its nature {rom a plea of set-off raised 
by the defendant under the Code, which is in effect 
a request that the debt or amount to be found due 
to the plaintiff shall thereafter be treated as extin- 
guished or satished in whole or pro tanto by being 
set-off against the debt or ascertained sum due to 
the defendant. In short, a payment refers to a 
satisfaction or extinguishment effected prior to the 
raising of the defence of payment, whilst a defendant’s 
plea of set-off prays for a satisfaction or extinguish- 
ment commencing in the future after the date of 


the plea. 


28 


357 


1924 
HoE Mo 
Vv. 
IM. 
SEEDAT. 


LENTAIGNE, 
J. 


Bos 


1924 
‘HOE MOE 
owe 
LM, 
SEEDAT. 


CLENTAIGNE, 


INDIAN LAW REPORTS. __[Vot. II 


As I have stated above, the defence in the 
written statement is in effect an allcgation that the 
original liability of defendant to the plaintiff had’ been 
satisfied by payments to the extent of Rs. 3,000, and 
that consequently there was only an admitted liability 
for a balance of Rs, 567-1; and against this balance — 
the defendant further pledded a right to claim a set- 
off of a sum of Rs, 1,573 being the principal and 
interest due on a promissory-note. In that form I 


‘can see no legal objection to that defence or against 


the right of the defendant to claim such balance; 
and the fact that defendant also alleged an agreement 
made at the time of the execution of the promissory- 
note that it should be applied towards payment of 
any balance due to plaintiff does not affect that 
question. 

The complication however arises when we refer 
to the documents Exhibits 1 (a), 1 (6), and 1 (c) 
filed with. that written statement and relied on in 


support of the defence though not in fact either: 


pleaded or relied on in the written statement. 
These documents purport to be promissory-notes’ and 
not receipts for money. paid. The written statement 
treats’ the amounts covered by these documents as 
payments made on the dates specified on the 
documents ; but that allegation is inconsistent with 
the wording of the documents as promissory-notes, 
because if the documents were executed as and 
intended to be promissory-notes, they could not have 
been payment on the dates they bear, though each note 
might subsequently have been turned into a payment 
by a separate agreement, such a separate agrcement has 


- not been alleged either in the written statement or 


in the evidence, and it is noticeable that the Exhibits 
1 (a), 1 (6) and 1 (c) are still in the hands of 
the payee and do not contain any indorsement 
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indicating that they have been discharged by being 
set-off against the debt due to the plaintiff. Con- 
sequently, if these documents are taken at their face 
value as promissory-notes, they in fact contradict the 
defendant’s allegation as to payment, and they could 
‘only be the basis of a set-otf, and in that respect 
‘the set-off (including the aggregate of these documents 
‘and that in Exhibit 2) being in excess of the 
pecuniary limits of the jurisdiction of the Court would 
be inadmissible ; and the plaintiff would be entitled 
‘to a decree for his claim with costs. 

On the other. hand if these documents were 
‘considered to be mere receipts, they would properly 
remain with defendant; the plaintiff admits the 
payments in Exhibits 1 (a) and 1 (b) though on 
-different dates from such documents and, also admits 
a payment of Rs. 200 under Exhibit 1 (c) on a 
‘different date; and asserts that he executed such 
documents as receipts: and the written statement in 
its present form is possibly.in effect an admission of 
the correctness of the allegation of the plaintiff that 
these documents were mere receipts, though with 
this difference that the defendant asserts that 
Rs. 1,200 and not merely Rs. 200 was paid under 
Exhibit 1 (c). For this point it is not necessary to 
repeat the other points in dispute as to the entries 
in the documents. If the docurnents are regarded 
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as receipts, the onus of proof that Rs, 1,200 was © 


paid under Exhibit 1 (c) would lie on the defendant. 
‘This would be the position arising on the pleadings 
‘where nc document except Exhibit 1 (d) out of the 
clocuments relied on as a defence is alleged to be a 
promissory-note. No cross-claim is now made on 
Exhibit 2, I think that the written statement and 
not the outside decuments which were not specified 
in the written statement should be ihe guide to the 
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decision of the question as to the admissibility of the 
set-off ; and that the onus. of proof should be placed. 
on the defendant to prove the alleged payment of 
Rs. 1,200 and that for such purpose he should not 
be allowed to treat Exhibit 1 $(c) as other than a 
receipt, unless he applies to amend his written 
statement. Of course if. he applies to amend his. 
written statement, the question of the admissibility 
of the set-off will then arise on the different 


allegations. 


Carr, J.—I concur, 


(Suit remanded.) 


APPELLATE CRIMINAL. 
Before Mr. Justice Carr. 
' NASU MEAH 


v. 
KING-EMPEROR.* 


Criminal Frocedure Co.le, section 362—Failure to furnish security by aw 


accused person ordered lo be released—Correct procedurc—Before passing . 
order Magtstrate should satisfy himself that security can be given. 


Held, that before passing an order inder se:tion 56% of the Code of 
Criivinal Procedure directing an accused to be released on his entering into 
a bond with sareties, the Magistr:.te must satisfy himself that the ace sed is 
in a position to furnish security. pa 


Carr, J.—On the merits of this case I see no. 
sufficient reason to interfere with the conviction. 

But the Magistrate has gone wrong in his procedure... 
He ordered that the appellant be relcased. on’ security 


~~ * Criminal Appeal No. 373 of 1924 against the order of the Third 
Additional Magis!rate of Rangoon, dated the 10th day of Marc. 1924, passed 
in Criminal Regular Trial No. 200 of 1924. 
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for three months under section 562, Criminal Pro- 
cedure Code. It appears that appellant could not 
furnish security, though the only record of this fact 
is in the warrant. The Magistrate passed no further 
order but -a warrant was issued in Form Criminal 99 
which is a warrant under section 106, Criminal 


‘Procedure Code. This warrant is incorrectly written . 


up and entirely inappropriate.” 
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The question arises what is the correct procedure | 


‘when a person ordered to be released under section 
562 fails to furnish security. The first answer is that 
‘this situation should-not be allowed to arise. Having 
regard to section 564 it seems :clear that the Magis- 


trate should satisfy himself that security can be given 


‘before passing the order. 


But clearly if the situation does arise, then the. 


‘proper course is for the Magistrate to pas sentence 
according to law, 

‘The Magistrate seems to think that section 123, 
‘Criminal Procedure Code, applies, and that the accused 
should be imprisoned accordingly as provided in that 
‘section. But that section specifically applies only to 
‘sections 106 and 118 and not to section 562. 

I confirm the conviction of Nasu Meah but set aside 
the Magisirate’s order directing him to furnish security 


and instead sentence him to rigorous imprisonment 


for the term already undergone. He will forthwith 
‘be released. 
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APPELLATE CIVIL. 


Before Mr. Justice Duckworth, an:i Mr. Justice Godfrey. 


K. O. M. SYED HOOSSEIN 
v. 
S.R.M. M. C. T. CHETTIAR FIRM.* 


Practice—Civil Procedure Code (V of 1908), section 104—-OreerXLIII--Order of 
arrest and attachment before gudgirent, whether appealable—Order XXT 
Rule 21, and Order XXXVIII -Power of Courtto order simultaneously 
both arrest and attachm.nt before judgment—Attachment before 
judgment in a mortgage suit whether permissible-—Waiat are requisile 
groundsfor ordering arrest or attachment before judgment. 

Held, ‘that an appeal lies from anorder of arrest or attachment before: 
jadgment. ‘ 

Held also, that the Court has power in its discretion, limited by the provi- 
sions of Order XXXVIII of the Civil Procedure Code,t> order before j idgmeat 
simultaneously the arrest of a defendant and the attacl:meut of his property. 

Held, further, that where i: is proved that the defendants have avoideda 
conditional order of arrest before judgment, have considerably red.aced their 
stock without attempting to replenish it, have failed to ‘either furnish securit¥ 
or prove that the goods attached were sufficient in value tocover the plaintift’S 
claim, the Court has eXerc’sed a proper discretion in making absolute the con= 
ditional ordérs of arrest and attachment. 

Semble:— Under special circumstances even ina mortgage suit the properly 
mortgaged may become liable to attachment before judgient. 


Chena Pemaji v. Ghelabhai Narandas, (1883! 7 Bom. 301 ; Jogemaya: 
Daser v. Baidyanath Premanick, (1919) 40 Cal. 245 —referred to. 


i 


N.M. Mukerjee—for the Appellant. 
Lutter—tfor the Respondent. 


DuckworTH AND GoDFREY, JJ.—These appeals: 
have been filed separately by three of the defendants. 
in Suit No. 160 of 1923 of the District Court of 
Mandalay against an order of the District Judge of 
the 10th September 1923 making final a conditional 
order of attachment before judgment on certain goods 
(then in the defendant’s possession) and a con- 
ditional order of arrest .before judgment directed 


* Civil Miscellaneous Appeal No. 69 of 1923 at Mandalay from the order 
of the District Court, Mandalay, passed in Civil Regular No. 160 of 1923. 
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against the two defendant-appellants in Civil Miscel- 
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laneous Appeals Nos. 69 and 71 of 1923, whichhe x. O. M. 


had previously issued. 

The defendant-appellant in Civil Miscellaneous 
No. 70 of 1923 is only interested in the order of 
attachment; but all three appeals have been argued 
together ana will be so dealt with. The attachmen 
has been duly effected, but the warrants of arrest 
_ have been returned unexecuted. 

The case is still pending and has only reached 
the stage of the settlement of the issues. The sale 
of the attached goods, which has b2en directed has 
been stayed pending the disposal of these appeals. 

_ There can, we think, be no real doubt that an appeal 
does lie both from the order of arrest and from that 
of attachment. It is true that an order of arrest is 
not one of the appealable orders enumerated in Order 
XLII, Rule 1, of the Schedule to the Civil Pre- 
cedure Code’; but the right is given sp3cifically by 
section 104, Civil Procedure Code, and being a 
statutory right conferred by the body of the Code is 
not a matter of procedure and would not be taken 
away by rvies contained in the Schedule. Moreover 
its omission from Order XLIII does not necessarily mean 
that it does not exist—in fact its inclusion would be 
~ superflious, the order not being exhaustive in its terms. 
Th: contzntions put forward on behalf of the 
-appallant are in effect as follows :— 

It is hrst contended that there are no grounds 
“either for arrest or,attachment before judgment. It 
is then contended that an attachment cannot issue 
as the suit is a mortgage suit and the property 
attached mortgaged property. It is. next contended 
that arrest and attachment cannot issue simultaneously; 
and finally that the suit is not a bond fide one and 
therefore attachment should not issue. 
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It is clear that the power of the Court to issue 
simultaneously execution for arrest and attachment 
is entirely discretionary under the Code [ see Order 
XXI, Rule 21, Civil Procedure Code and Chena Pemaji 
v. Ghelabhai Narandas, (1883). 7 Bom. 301] and we 
have no doubt that it has the same power in matters 
before judgment, limited, however, by the provisions 
of Order XXXVIII of the Schedule. 

The contention that attachment cannot issue” 
because the suit is a mortgage suit and the property 
mortgaged property, proceeds upon an entire mis- 
apprehension as to the nature of the suit‘and is in 
fact without any substance whatever. It appears that 
in 1920 the defendants, who had been carrying on 


business under the name of Kavannah Ona Mohideen 


& Sons, were indebted to Haji Oomer Khatab 
Mohamed Esa & Co. inthe sum of Rs. 83,000, 


-and in order to pay off that debt, borrowed this sum - 


from the plaintiff Chetty in terms cf a registered 
bond of the ist October i920. By that bond the 
money so borrowed was repayable by certain instal- 
ments with interest and. in the event of default in 
payment of any one instalment the whole amount of 
the balance unpaid was to become immediately due 
and payable and the plaintiff Chetty was to be at 
liberty to sell the goods mentioned in the schedule 
to the bond in part satisfaction of his claim, the 
defendants having by their bond created a charge on 
such goods for the payment of their debt. 

The plaintiff's case is that the defendants have 


‘made default in paying the instalments and he now 


sues fora money decree against the defendants for 
the balance still payable and asks for a declaration of 
charge (lien he calls it) on the goods and for their sale, 

This is not a mortgage suit but even if it were, 
we are far from saying that mortgaged property would 
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in no circumstances be liable to attachment [see 
Jogemaya D ser v. Baidyanath Premanick, (1919) 46 
Cal. 245]. That question, however, does not arise. 
It is then said that it is apparcnt from the plaint 
and the bond, and a. statement of account filed by 
the plaintiff Chetty, that the suit is not a bond fide 
one, because it seems that the defendants endorsed 
the check for the Rs. 83,000 given them by the 
plaintiff Chetty to their creditors, H.O K. Mohamed 
Esa & Co., and the plaintiff Chetty has been 
paying such instalments to Mohamed Esa & Co. 
It does not necessarily follow from this that there is 
‘anything not bond fide in the Chetty’s action. With- 
out going into the merits of the case which we are 
not prepared to do at the present stage, it is 
impossible to say what arrangement Mohamed Esa 
& Co. may have made with the Chetty or that 
‘the, Chetty has not a perfectly good and. simple 
explanation. 

It remains then to consider wether no sufficient 
grounds existed for the issue of the orders complained 
of as alleged. It can hardly be seriously contended 
that no grounds existed upon the affidavits filed fcr 
the issue of the conditional orders. From these 
cafidavits there can be no sort ‘of doubt that the 
‘defendants were removing large quantities of gocds 
from their shop and also selling large quantities at 
less than cost price and very corsiderably reducing 
their stock. In order to show cause against the 


attachment and the order for their arrest, which 


latter they have so far managed to evade, the 
‘defendants have filed numerous affidavits, largely 
argumentative in character, the effect of which—apart 
from ihe charges made by many of the deponents 
against the Chetty of subornation of witnesses, etc., 
and against the police of improperly. rendering 
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assistance to the Court process-servers—would seem 
to show that there had been considerable sales of 


‘damaged and soiled goods only at reduced prices; 


but that in other respects sales were normal. The 
Judge of the District Court was hot satisfied with. 
these affidavits, and found that the defendants had. 
failed to show cause, and accordingly maintained the 
orders of attachment and arrest. In view of the 
admitted facts that the defendants have at no time 
personally appeared in Court to show cause, but, on 
the contrary have been successfully evading arrest ; 
that they are quite unable to furnish security for the 
amount of the claim against them or even for the 
amount of the difference between the value of the 
goods attached and the amount of the claim; that 
they have considerably. reduced their. stock and do. 
not suggest that they are replenishing it; and 
finally that they are in default in- payment ‘of -the 
instalments provided for by their bond, and that the 
goods attached are not nearly sufficient in value to . 
cover the plaintiff Chetty’s claim, we think there is 
every, reason for the plaintiff Chetty’s apprehension 
and see no sufficient reason for differing from the 
District Court’s finding or for interfering with the 
orders passed. 

The three appeals are accordingly dismissed with: 
costs. ; 
Advocate’s costs io be six gold mohurs for the 


three cases. 
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APPELLATE CIVIL. 


Before Mr Justice Duckworth, and Mr. Justice Godfrey. 


RALA SINGH anD THREE 
Vv. 
BABU BAGWAN SINGH & SONS* 


Partnership—Res judicata—Previous suit belween the purti.s adjudicating — 


upon the existence of a partnership—Promisso’y-notes—Authority to 
one to sign and endorse on behalf of the others—Nature of proof required 
to establish authority ~Ummaterial whether pay nents to account towards 
principal or interest, : 


In ta previous suit the plaintiffs-respondents had sued the defendants- — 


appellants upon a promissory-note executed by one of the defendanls-appellants, 
alleging that it was executed b. the said defendant for and on behalf of 
all the defendants as partners: at the hearing only one defendant had denied 
the cxistence of the partnership but the others had not, raised this defence and 
the Court had decided that a partnership existe1 between all the defendants, 
Subsequently, the plaintiffs filed two similar suits on othe: promissory-notes 
which were the subject cf the present appeal and Civil Second Appeal No. 628 
of 1922, in which among other defences was the denial of the exislence of the 
partnership. 

Held, that the question of the existence of the pa: tnership was res judicata 

Held, also, that where the plaintiffs’ case was that the promissory-notes were 
executed by one of the defendants on behalf of the others, it was not-necessary 
ior the plaintiffs to establish any specific authority in order to succeed and that 
it was sufficient if such authority could be inferred from the surrounding 
circumstances. . : 

Held, a's», that the person having authority to pay a claim had necessarily 
authority also to mike a part-payment ii order to save the debt from. becoming 
time-barred. 

Held, further, that where there was a part-payment recorded in the hand- 
writing of the debtor, such payment was good to save limitation, whether the: 
payment was made towards interest or towards principal. ~~ 

Held, further, that where there is a trading pa‘tnership, there is implied 
authority for one partner to bind the others bv signing promissory-note. 

Maung Po Lin v. V. E.S. Vellayappa Chetty, (1919-1920) 10 L.B.R. 321 ; 
Maung Po Mya v. A. H. Dawood & Co., (1921-1922) 11 L.B.R 137 ; Pandiri 
Veeranna v, Grandi Veerabhadraswami, (1918) 41 Mad. 434; Ra ja Brajg 
Sundar Deb v. Bola Natha, (1917) 24 C.W.N, 153 (P.C.)—followed. 

Hem Chandra Biswas v. Purna Chandra Mukerji, (1916 44 Cal. 567— 
referred to, 





~# Civil Second Appeal No. 627 of 1922 (at Mandalay) against the judgment 
and decree of the Divisional Court of Sagaing passed in its Civil Appeal No. ~ 
of 1922. 
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The facts arising in this appeal and the connected 
appeal appear from the judgment of Godfrey, J., 


reported below. 


Basu—for the Appellants. 
Sanyal—for the Respondents. 


GODFREY, J.—This appeal and Civil Second 
Appeal No. 628 of 1922 have been filed against the 
two judgments of the late. Divisional Court of 
Sagaing of the 15th September 1922 on appeal from 
the decisions of the District Court of Mawlaik in two 
Suits (No. 3 os 4919 and No, 1. of 1920) of that 
Court. 

It ‘is unnecessary to go in detail into the various 
stages of the hearing of these suits and the appeal® 
that have been filed before the Divisional Court ; 
but it will be sufficient to say that the judgments 
now appealed from decreed the ‘suits as claimed 


against the defendant-appellants, and that the. two 
appeals now for disposal have been argued together, 


the facts in each being very Site and will be 


dealt with in the same manner. 


The plaintiff- respondent on the 22nd November 
1919 and on the 26th February 1920 filed two. suits 


in the District Court of Mawlaik against the 


defendant-appellants upon two promissory-notes, the 
one for Rs. 4,000 and the other for Rs. 5,000, both 


alleged to have been executed on the 4th of April 


1914: by the 2nd defendant-appellant, Harnam Sin h, 


on behalf of himself and of the.other three defendant- 


"appellants, who it was aileged, were his brothers 


and partners, it being further alleged that the 


moneys were lent and advanced for the purpose of | 


‘such partnership business. These promissory-notes 
are Exhibit A in Suit No. 3 of 1919 and Exhibit A 


in Suit No. 1 of 1920 respectively. 
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In his plaints the  plaintiff-respondent gives 
credits for various payments to account, and in Suit 
No. 3 of 1919 on the promissory-note for ks. 4,000 
claims exemption from the operation of the law of 
limitation by reason of an alleged payment of Rs. 5 
on account of interest on the 30th December 1916, 
and in Suit No. 1 of 1920 on the. promissory-note 
for Rs. 5,009 claims similar exemption by reason of 
a similar payment of Rs. 50n the 30th March 1917, 
it being his case that both such payments were made 
by the .2nd defendant-appellant and endorsed by 
- him on the two promissory-notes respectively with 
the authority of the other defendant-appellants. 

In the first case (3 of 1919) the 2nd defendant- 
appellant admitted execution of the promissory-note 
but denied the part payment relied on. And_ in 
the second .casg (1 of 1920) he denied both, and 
also denied the partnership alleged. | 


The other defendant-appeliants denied the partner-. 


ship alleged and the authority of defendant- 
appellant 2 to sign promiss ry-notes or to make pay- 
ments te account of them on their behalf in both 
cases: . 

Itis not now contended that the 2nd defendant- 
appellant did not execute both promissory-notes, but 
the appeals are put forward in effect on the following 
lines :— 

(1) that the part-payments relied upon and the 
endorsements of the same are not proved, 

(2) that if proved, the payments were not made 
towards interest as such and do not save 
limitation, 

(3) that partnership was not established on the 
evidence, 

(4) that the judgment in another suit (54 of 
1919 of the Township Court) did not 
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operate as res judicata on the question of 
partnership, 
(5) that a general power of attorney is not 
sufficient authority for defendant-appellant 
2 to sign or endorse promissory-notes. 
Sofaras the part-payments of Rs. 5 are concerned 
the evidence appears to me sufficient to establish 
them beyond all reasonable doubt. Both were made 
at Homalin through one Nihal Singh, to whom tke 
plaintiff forwarded the promissory-notes for endorse- — 
ment. This procedure was in fact adopted in the 
first instance at the suggestion of Harnam Singh 
(defendant-appeliant 2) himself. There appears to be 
no reason whatever for not accepting the evidence 
contained in the two postcards (Exhibit B and 
Exhibit C) filed in Suit 3 of 1919 or for believing 
that they are not what they purport te be, namely, 
postcards written by Harnam Singh to the plaintiff- 
respondent. The first bears the post office stamp of 
Kindat of the 30th October 1916 and in it Harnam 


Singh writes: “T-received yourleties . . . . . 1 


will sign when I will come or you send the receipt 
per someone to obtain my signature. Nowadays very 
busy . . .. . .” Andin the second (Exhibit C 
similarly stamped with the date of the 18th .December 
J916 Harnam Singh writes: Your letter received). 


All contents understood . ... . . Send the 
receipt per Nihal Singh as much as I can pay I will 
éndorse on tis back, lhave no file . . .°. . if 
you send the receipt willbe very good . 2. . . 2” 


In the light of these two postcards there seems 
no reason for not accepting the evidence of Nihal 
Singh and Naidu 3s to. the fact. of payment and 
endorsement on the 30th December 1916 by Harnam 
Singh. And similarly I see no good ground for 
mot accepting Nihal Singh’s evidence as to the 
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subsequent payment and endorsement on the other 
promissory-note for Rs. 5,000 on the 30th March 
1917, notwithstanding the fact that one Haji Kaka, who 
is also said to have been present, has not been called 
without satisfactory explanation. If the endorsement 
and the signature and the execution signature on the 
promissory-note for Rs. 4,000 are compared they will 
be found to be very similar.’ And if that endorse- 
ment is compared with the endorsement on the 
promissory-note for Rs. 5,000 the same main 
characteristics in the writing are very similar and the 
writing of the word “five” in each is exactly the 
same. | a 

There, however, seems no reason why the plaintiff- 
respondent, having, what is now admittedly, another 
‘of Harnam Singh’s promissory-notes in his possession 
about to become time-barred, should not’ have 
adopted the same method of obtaining Harnam 
Singh’s part-payment and endorsement as had been 
previously suggested by Harnam Singh himself. 

I therefore think that the finding on this point in 
the plaintiff-respondent s favour was fully justified. 

It is then said that such payment not having been 
paid specifically towards interest does not save 
limitation, and reference is made to a ruling in Hem 
Chandra Biswas v. Purna Chandra Mukerji reported 
‘in (1917) 44 Calcutta at page 567. It does not appear 
to me, however, that this ruling affects the case one 
way, or the cther, as there were “circumstances to 
indicate that the payments were made on account of 
interest ; but even if they had been made on account 
of principal there was writing sufficient to comply 


with the requirements of section 20 of the Limitation. 


Act. 
It remains then to consider the question, of partner- 
ship and it appears to me that there is ample 
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- evidence on: the record to support this finding. of 


Rata Sinch the: lower appellate Court, quite apart from  th> 


v. 
* BABU 
BaGwan 
SincH & 
SONS. 


GopFrReY, J- 


‘matter of res judicata. This-latter question of res 


judicata turns upon a similar suit filed in the Town- | 
ship Court of Mawlaik in 1919 (Civil Regular. No. 54 
of 1919) by the present plaintiff-respondent against: 
the first three defendant-appellants upon a promissory: 
note of the 7th April 1915 executed by the 3rd 
defendant-appeliant, Saroop Singh, on behalf of him- © 
self andthe Ist and 2nd defendant-appellants. The 

question of partnership was then raised by the. 2nd 

defendant-appellant alone,- the other two apparently 

not thinking it worth while,-though they undoubtedly 

had the opportunity of raising it. This question was 

finally heard and determined, the Court finding that a . 
partnership existed; and this decision was confirmed. 

in appeal. It would therefore appear that the 

question is res judicata as to the existence ofa partner- 
ship between the first three defendant-appellants in 

Acril 1015. 

' The facts are also in keeping with the plaintiff- 
respondent’s case that any one of the four brothers. 
was in the hapit of taking goods for the partnership: 
and signing for them in the name of the first two 
defendant-appellants, in whose name the business. 
appears to liave been carried on. j 

So far as the question of the authority of the 2nd 


_ defendant-appellant to sign and endorse the promis- 


sory-notes on behalf of the others is concerned, it 
is clear that it is quite unnecessary for the plaintiff- 
Yespondent to establish any specific authority in order: 
to succeed. It-is sufficient if such authority can be 


- inferred from the surrounding circumstances [see- 


Pandiri Veerannav. Grandi Veerabhadraswamni, (1918) 
41 Mad. 427, page 434], and any’ person having 
general authority to pay the amount of a claim must 
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necessarily also have authority to make part-payments 
to prevent time from becoming a bar to it [Raja 
Braja Sundra Deb v. Bhola Natha, (1917) 24 
C.W.N. 153 (P.C.)]: Such surrounding circumstances 
are sufficiently particularized in the judgments now 
under appeal and include such facts as that the 
defendant-appellants were severally in the habit of 


obtaining goods on the joint account and of selling 
in the same shop, which appears borne Out by the 


evidence. The fact that they were brothers and 
messing and living together only adds probability to 
the plaintiff-respondent’s case of partnership, which 
is further confirmed by the power of attorney given 
by defendant-appellant 1, Rala Singh, when he left 
for an indefinite period, to defendant-appellants, 2 and 
4, Harnam Singh and Sham Singh. This sufficientiy, 
I think, also concludes the case generally against 
defendant-appellant 4, Sham Singh. 


for the above reasons I consider that the -plaintiff- . 


respondent’s case of partnership and of authority 
has been established ana it follows that these appeals 
must fail. The findings and jadgments of the lower 
appellate Court are confirmed and the suits must 
stand decreed in favour of the plaintiff-respondent 
with costs in all Courts. 


DuckwortH, |.—I concur that these two appeals 
must be dismissed. The partnership established was 
a trading partnership, and there was implied 
authority for one partner to bind the others by 
signing a pro-note. That this is the law is clear 
from a perusal of the two cases of Maung Po Lin vy. 
V. £. S. V. Vellayappa Chetty, 10 L.B.R. 321, and 
Maung Po Myav. A. H. Dawood & Co., 11 L.B.R. 137, 
quite apart from the reasons given by my learned 
brother. : 
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APPELLATE CIVIL. 


Before Sir Syducy Robinson, Kt., Chief Justice, and Mr. Justice Brown. ; 


Cc. T. GURUSWAMY anp Two 
Me . .. 
D. & &. EBRAHIM.* 


Code of Crininal Procedure (V of 1893 3), sect ion 476—Complaint whether to be 
confined against parties to the proceedings before Court—Relation of 
section 476 to section 195 (b) and (c). 

Held, that it is not open to a Court to made a complaint under section 476 of 
the Code of Criminal Procedure in respect of any person other than persons 
who are parties to the proceedings before it. 

Per RoBINSON, C.J.—‘'By the recent amendment of the Code of Criminal 
Procedure. . . . . it was not intended that the complainantshguld not be 
exainined except in the case where the accused had appeared before the Court 


“ag a party to the proceeding. Further, Iam of opinion that the words ‘the 


offence referred to in section 195, sub-section (1), clause (8) or clause {c), 
in section 476, must be read in conjunction with the wording of.section 195 (1) 
(c). The only offence which section 195 (1) (c) bars from the cognizance of the 
Magistrate without a complaint by the Court is when such offence is alleged to 
have been committed by a party to any proceeding before that Court, and it is 
not right to divorce these words or take only a part of the section in 
endeavouring to discover what the offence referred to in section 195 is.” 

Abdul Khadar and ot hers v. Meera Saheb, 15 Mad. 224 ; Akhil Chandra Dey 
and another v. The Queen-Em press, 22 Cal. 1004; In re Devt Valad Bhavani 
and another, 18 Bom. 581; In re Keshav Narayan Manolkar, 14 Bom. L.R, 
968 ; Kallaru Ramalingam and another v. Thupili Subramayya and another, 
18 Mad. L.T. 488—referred to. : : 


In certain insolvency proceedings instituted in the 
High Court by one S. P. S. Mani Iyer, one of the 
three. present appellants, the learned trial Judge 
(Rutledge, J.) formed the opinion that there had been 
a flagrant tampering of the records of the Court and. 
passed orders forwarding the case: for inquiry to the . 
District Magistrate of Insein. The appellants there- 
upon preferred separate appeals to the High Court 
against the orders in question. 





* Civil Miscellanenns Avnveals Nos. 41 and 42 of 1924, 
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_ The following is a summary of the facts arising as 
found in the judgment of the learned Chief Justice :— 
One S. P. S. Mani Iyer filed a petition before 
the judge of the High Court, sitting in insolvency, 
praying that the respondents, D. K. Cassim & Sons, 
be adjudicated insolvents. The ground of insolvency 
_ alleged was: that their immoveable property in the 
Insein district had been. under attachment for over 
three weeks.. The respondents filed an affidavit, in 
which they declared that their financial position was 
very good. The petitioner claimed that they were 
indebted to him in a large sum of money on two 
promissory-notes. The respondents denied that they 
owed him any money. The affidavit sets out that 
S. P. S. Mani Iyer is a creature of their business 
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rival and enemy, Abdul Rahman, and it gives reasons — 


for that enmity. They denied the alleged act of 
insolvency, and alleged that the attachment warrants 
had been tampered with and fraudulently altered 
as to the dates so as to make it appear that 
the properties had been attached for over three 
weeks. 

Briefly stated, it is aileeen that execution was 
‘taken out ; that warrants of attachment were executed 
onthe 27th November ; that the dates on the attachment 
“warrants had been altered to 20th and 21st November ; 
that the Court’s diary had been altered ; that a page 


‘or pages covering the dates in aqestion in the. 


‘Court’s register showing the issue of the warrants 
had been torn out; and that the dates in the 
warrants do not agree with the Bailiff’s register 
which had not been tampered with. It is further 


alleged that the three appellants before us had - 


approached the  process-servers, the Bailiff’s Head 
Clerk and the Bailiff to alter the dates in their 
registers likewise. 
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The petitioner gave evidence, denying that he had 
ever been to Insein in connection with this case. 
He says that, so far as he knows, Abdul Rahman 
never went to Insein in connection with this case, 


-and that up-to date he had not seen the original 


record of the Insein Court. He alleged that he sent 
Guruswamy to get copies for him ; that he sent him 
twice ; and that he brought back copies which were 
handed over to his Advocates who then prepared 
the petition praying for adjudication. He denies 
knowing Mudaliar, an interpreter attached to the 
District Court of Insein. He says that he had never 
spoken to him ; that he never spoke to any process- 
server or clerk of the District Court of Insein ; and 
that he never went to Insein or saw the record. 

All these statements are flatly contradicted by the 
witnesses for the respondents. . 

Mudaliar says that he knows the parties: that he 
met them and spoke to them ; and that he checked 
the copies supplied to Guruswamy. 

The Bailiff swears that the warrants were served 
on the 27th. The two process-servers gave evidence 
to the same effect—-two pleaders who signed the 
applications for copies gave evidence. The process- 
servers also depose to an attempt made to bribe them, 

On the 22nd February last, the learned Judge ™ 
passed his order on the petition to adjudicate. 
the respondent, After dealing - with that case, he 
says :—‘‘ On this evidence I am clearly of opinion that 
the respondents’ lands were not attached on’ either 
the 20th or 21st of November, 1923, and that 
the petitioner’s’ application accordingly must be 
dismissed.” The learned Judge. continues :—" The 
matter, however, does not end there, as there has 
obviously been flagrant tampering with the records 
of the Court by some person or persons.” He then 
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proceeds to consider at length the evidence to. which 
I have referred, and he ends the order as follows :— 
“The tampering with Court records is a very serious 
matter, and, on the evidence as given before me, it 
is incumbent on me to order a judicial enquiry. 
But, before sending the case for enquiry to the 
District Magistrate of Insein, Abdul Rahman and 
Guruswamy should be given an opportunity to be 
heard. I accordingly call upon V. M. Abdul Rahman, 
the petitioner, S. P. S. Mani Iyer, and Guruswamy to 
show cause why [| should not order an enquiry 
under section 476 of the Criminal Procedure Code 
before the District Magistrate of Insein into offences 
under section 120 (b), read with sections 465, 466 
and 109 of the Indian Penal Code by them.” 

On the matter coming up for hearing on the 3rd 
March, the date fixed for Abdul Rahman and 
-Guruswamy to show cause, Mr. McDonnell for 
Abdul Rahman asked that five witnesses should be 
recalled for further cross-examination. They had 
already been cross-examined at length by one of the 
most experienced and senior members of the Bar on 
behalf of S.P:S. Mani Iyer. The learned Judge 
said that he would recall them if Counsel gave an 
undertaking to put his clients into the box for 
examination. Counsel who was not then aware that 
to examine his clients on oath would have been 
illegal, declined to give this undertaking. The order 
was then passed forwarding the case to the Court of 
the District Magistrate of Insein for enquiry. 


The appeals were heard before a Division Bench 
composed of Robinson, C.J., and Brown, J., and the 
following judgments were delivered by their Lord- 
ships, that by the learned Chief Justice being in con- 
tinuation of his summary of the facts already narrated. 
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Keith, McDonnell and Leach—for the Appellants. 
Burjorjee, Patker and Gaunt—for the Respondent. 


Ropinson, C.J.—Section 195 (c) of the Code of 
Criminal Procedure lays down that “no Court shall 
take cognizance of any offence described in section 
463 .°,. . . . whensuch offence is alleged to have 
been committed by aparty to any proceeding in any 


Court in respect of a document produced or given 


in evidence in’ such proceeding, except on the 


‘complaint.in writing of such Court, or of some other 


Court to which such Court is subordinate.’”’ The 
provisions of section 195 (c) therefore clearly appiy 
only in the case when such an offence is alleged to 
have been committed by a party to a proceeding. 

Section 476 provides that when a Court is of 
opinion that it is expedient in the interests of justice 
that an inquiry should be made inio any offence 
referred in section 195, sub-section (1), clause (d) 
or clause (c) which appears to have been committed 
in orin relation to a proceeding in that Court, such 
Court may, after such preliminary inquiry, if any, as 
it thinks necessaty, record a finding to that effect 
and make a complaint thereof in writing. 

The question then is whether it is open to a 
Court to make a complaint in respect of any person 
other than persons who were parties to the pro- 
ceedings before it. ; 

Section 476 deals with any offence referred to in 
section 195, sub-section (1), clause (b) or clause (c). 

On the one side, it is argued that the offence 
referred to in section 195 (1)(c).is the offence of 
forgery alleged to have been committed bya party 


‘to a proceeding. On the other side it is urged 


that it refers to the offences specified in section 195 
(1) (c), and not to persons by whom those offences 
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had been committed ;in other words, that the Court 
can take action in respect of the offence in regard 
to persons other than parties to the proceedings 
before it if they are implicated either as principals, 
conspirators or abettors. For this latter view there 
is something to be said, in that a Court having before it 
strong primd facie evidence that an offence of forgery 
had been committed by a party to the proceedings 
. before it, and also strong primd facie evidence that 
other persons, who are not parties to the proceeding 


before it, were implicated in this offence as abettors- 


or prinicpals, should not be confined to Jaying a 
complaint against the. former, and leaving it to the 
Magistrate to take action, if he sees fit, agdinst the 
latter. To do so would mean that the accused 
would have the right to demand, when they were 
joined, that the trial should be held by some other 
Magistrate ; or, if this objection was not taken, they 
would have the right to have all the witnesses 
recalled and re-examined ; and :that in either case 
there would be great delay which would tend to 
defeat the ends of justice. In my opinion however 
this argument cannot prevail. Sek 
By the recent amendment of the Code of Criminal 
Procedure the necessity for sanction to prosecute 
has been done away with altogether, and in the 
place’ of that sanction has been substituted a 
complaint made by a Court itself in writing. An 
addition has been made to section 252 to avoid the 
necessity for the examination of the complainant. 
That very necessary procedure is therefore omitted. in 
such cases, and that being so, it appears to me that 
the powers given by section 476 should be strictly 


confined to those granted. It was -not intended © 


that the complainant should not be examined except 
in the case where the accused had appeared before 
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the Court as a party to the proceedings. Further, 
I am of opinion that “the offence referred to in 
section 195, sub-section (1), clause (6) or clause (c)” 
must be read in conjunction with the wording of 
section 195 (1)(c). The only offence which section 
195 (1) (c) bars from the cognizance of the Magistrate 
without a complaint by the Court is when such 
offence is alleged to have been committed by a party 
to any proceeding before that Court ; and it is not’ 
right to divorce these words or take only a part of 
the section in endeavouring to discover: what the 
offence referred to in section 195 is. 

As no complaint by the Court is necessary in 
respect of Abdul Rahman or Guruswamy befure the 
Magistrate can hold an enquiry or trial against them, 
it appears to me that itis not open to the Court, and 
it was not intended that the Court should lay a 
complaint covering them, as they were not parties 
to the proceedings before it. On this ground, in my 
opinion, the appeal must succeed. 

There is no ground for interfering with the com- 
plaint so far as it is a complaint against S. P. S. 
Mani Iyer, and the Magistrate can proceed against 
him on the complaint already laid. But the com- 
plaint must, in my opinion, be set aside in so far 
as it affects Abdul Rahman and Guruswamy. It 
will, of course, be cpen to the Court if it sees good 
grounds for so doing, to take action against them 
also ; or it will be open to the respondent to lay a 
complaint before the Magistrate in respect to them.. 

I would therefore accept the appeals as indicated 
above. 


Brown, J.—Before the recent amendment of the 
Code of Criminal Procedure there was a conflict of 
opinion as to the interpretation of section 476 of the 
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Code. The High Court of Bombay held that the 
power given under Chapter XXXV of the Criminal 
Procedure Code to take action “regarding any 
offence reterred to in section 195” was not 
ordinarily restricted in regard to offences relating to 
documents to such offences when committed by 4 
party to the proceedings in which the document was 
given in evidence, [In re Devji Valad Bhava'ni and 
another (1)]. The same view was taken in Inre Keshav 
Narayan Mamolkar (2), and in the Calcutta case 
_ of Akhil Chandra Dey and another vy. The Queen- 
Empress (3). The High Court of Madras took the 
contrary view in the case of Abdul Khadar and others 
v. Meera Saheb (4). The question was discussed at 
length in the later Madras case of Kallaru Rama- 
lingum and another v. Thupili .Subramayya and 
another (5), and the decision in Abdul Khadar’s 
case was followed. And the High Court of Caicutta 
have subsequently to Akhil Chandra Dey’s case held 
that as regards clause (b) of seetion 195 of the Code 
ihe qualification mentioned in section 195 is to be 
treated as incorporated in section 476. Judicial 
authority on the point is therefore fairly evenly 
divided. The recent amendments in sections 195 and 
476 have resulted in connecting the two sections 
more closely together. Sanction cannot now be 
applied for under section 195, but no prosecution 
can now be instituted for the offences mentioned in 
section 195 unless ordered, by the Court under section 
476. Section 476 gives tne Court power with respect 
to any offence referred to in section 195. I agree 
with the learned Chief Justice that the two sections 
must be read closely together and that: the offence 


(1) (1894) 18 Bom. 581. (3) (1895) 22 Cal. 1004. 
(2) (1912) 14 Bom, L.R, 968, . (4) (1892) 15 Mad, 224. 
; (5) (1916) 18 Mad. L.T. 488, 
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1924 _ referred to in section 195 (c) is not merely an offence 
CT. under certain sections, but such an offence when 
GURUSWAMY : : : 
ann two Committed by a party to the proceeding. 
p.&s, The Court therefore had no power to direct the 
EBraHiM. prosecution of the two applicants in this case. 
Brown, That being so it is not necessary to decide any 
: of the other points raised in these appeals. I agree 
that the order directing the prosecution of C, T.. 
Guruswamy and V.M. Abdul Rahman should be 
set aside. 
APPELLATE CIVIL. 
Before Mr. Justice Duckworth. 
oe MA NYO aNnD ONE 


May 26. v 
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wil Procedure Code (V cf 1908), section 11, explanation 4—Order II, Rule 2— 
Suit forredemption of ausufructuary mort gase and a suit for mesne profits 
from date ofrefusal to permit redemption—Transfecr of Property Act IV of 
1882:, sectiow 76 (1). 

Held, that a suit for redemption ofa usufructuary mortgage and a suit for 
inestte profits from the date of the refusal to permit redemption arise out of the 
same ca se of action ; and that after a suit for redemption of a usufractucry 
mortgage, a suit for mese profits is not maintainable. 

Po Tun v. E Kha, 9L.B.R. 18—referred to, 

Rukhminibai v. Venkatesh, 31 Bom. 527 ; Sat yabadi Behara ¥. Harabati,. 
34 Cal, 223—followed. 

Doraiswami v. Subramania, 4 Mad. 188 ; Gaw Ya v: Talok, 3 U.B.R. 1413. 
Me Sa U v. Nga Meik, 2 U.B.R. 81—distitguished. 


Dutt—for the Appellants. 
S. Mukerjee—for the Respondents. . 


Ducxwortu, J.—For the purposes of this appeal, 
the following statement of the facts -will suffice: 
The plaintiff-respondents, who had mortgaged some 








* Special Civil Second Appeal No. 775 of 1921 (at Mandalay) from the decree 
of the District Court of Minbu in Civil Appeal No. 68 of 1921. 
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land lo the appellant-defendants, by an usufructuary 
mortgage, asked the latter to be permitted to redeem 
in May-1919, but were refused. It dges not appear 
that any tender of the mortgage money was made, or 
that any money was paid, until after decree. Shortly 
afterwards the alleged offer was refused, they sued 
for redemption, and obtained a decree in November 
1920, and later on, in execution, the land was 
delivered to them, on payment of the money. Then 
in this ‘suit, the plaintiff-respondents, sued the 
appellants for two years’ oytturn of the land, by way 
of mesne profits, dating their claim from the notice 
of the intended redemption in May 1919. The claim 
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was contested, and was dismissed by the trial Court, . 


but, on appeal to the District Court, the learned 
Additional Judge decreed the suit, though, for reasons 
stated by him, he reduced the amount claimed. He 
based his decision on the case of Gaw Ya vy. Talok 
(1), which he held that the trial Court misapplied, 
and decided that crops were grown by appellants in 
1919 and 1920, after notice of ihe intended redemption, 
and that therefore the respondent-mortgagors were 
entitled to the crops by. way of rent, less revenue 
paid, from the mortgagees. The case quoted is not 
really strictly applicable to a case like the present. In 
any case, from the facts stated in that decision, it 
is not a Safe guide. So far as I have been able 
to ascertain from the learned pleader for the appellants, 


and from my. own researches, the leading cases 


referring to circumstances, like the present, are 
Satyabadi Behara v. Harabati (2), and Rukhiminibai 
v. Venkatesh (3), Tne .section of the transfer of 
Property Act, of which.. the principles must be 


applied, is section 76, clause (1), which, under section 
a Ne ene ee eS OE eae oe ae eee Ee ewe 
(1) .(1917-20) 3 U.B.R. 141, (2) (1906) 34 Cal. 223. 
(3) (1907) 31 Bom. 527. _ 
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77 is left operative in the case of usufructuary mort- 
gages, such as are found in Upper Burma. 

It would sgem that the headnote in the case of 
Po Tun v. E Kha (4), where it lays down that “the 
rights of B (the mortgagee) under the mortgage 
ceased from the date of the offer of redemption” is 


‘not correct, for it is quite clearly established, to my 


mind, from the Calcutta and Bombay cases quoted, 
that even after a tender or deposit the mortgagor 
contiaues as mortgagee, but with a statutory liability 
to account for the profits received by him from that 
date. He is not then a mere trespasser, but a 
mortgagee still, holding the property as a kind of 
trustee for the mortgagor, and, as such, accountable 
to the latter for the profits. However, the point is 
that there is ample authority for holaing, on. the 
strength of these two decisions, that the liabilities of 


-the mortgagee in such a case have to be determined 


once and for all in the redemption suit and cannot 
be determined in a separate suit. His-hiabilities are 
tacked on. by statute to the mortgage contract, and, 


as such, a claim to enforce them by the mortgagor 


iS One arising from, and connected with, his right to 
redeem or recover possession of the property. In 
fact, it is all one cause of action, which might and 
ought to have been alleged by the mortgagor in his: 
suit for redemption. The second suit for mesne profits 
is therefore not maintainable under section 11, 
Explanation 1V, and Order II, Rule 2, Civil Pro- 
cedure Code. Mr. Mukerjee’s arguments for the 
respondents take this line. That, after a_ suit 


' for possession a subsequent suit for mesne profits 


will lie. The case of Doraiswami v. Subramania (5) 
and the care of Mi Sa U v. Nga Meik (6), were 


(4) (1915) 9 L.B.R.. 18. (5) (1918) 28 Mad. 188, 
(6; (1914-16) 2 U.B.R. 81. : : 
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quoted by him in support of this contention, and he 
also urged that, after the decree in a cause was 
fully executed, and was dead, so that nothing more 


could be done under section 47, Civil Procedure 


Code, the subsequent suit for profits must lie. But 
here the distinction between the cases of suit for 
possession and a suitfor redemption seems to me to 
have been lost sight of. In the former, the suit is 
against a trespasser. In the latter it is not so, and 
there are statutory liabilities and obligations as between 
a mortgagor and his mortgagee. The point. which 


has given me difficulty in deciding this appeal is- 


that in Upper Burma, owing to the local customs 
of the people, there are usually no accounts to settle 
on redemption of an usufructuary mortgage, for the 
tule is ‘‘ Ngwe-pay-le-baw,” i.e. (restore the land 
on payment of the mortgage money). But on con- 
sideration, I consider that the principles of the Transfer 
of Property Act, in regard to mortgages must be 
applied, not only te cases dating from before the 
whole Act was put in force, but also to usufructuary 
mortgages. generally, and that the right law is as 
stated by me above. - 

_ The appeal is allowed on the ground that the 
second suit was not maintainable. The decree of 
the lower appellate Court is set aside ; and that of 
the trial Court restored with costs in all Courts. 
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APPELLATE CRIMINAL. 
Pefore Mr. Justice Duciwortt.. 
IN RE ABDULLA, AccusEp.* 


Criminal Procedure Code (V o f 1898), section 408 (b)—A ppeal from a sentence 
exceeding four years passed by a Magistrate especially empowered —Sessions 
Judge entertaining such appeal, effect of —Scction 530 (r) 

The appellant was sentenced by a Magistrate especially empowered under 
section 30, Code of Criminal Procedure, to a term of imprisonment exceeding 
four years ; and his petition of appeal was sent from the Jail to the Sessions 
Court instead of the High Court. The Sessions Court overlooked the provisions 
of section 408 (b) of the Criminal Procedure Code and summarily dismissed 
the appeal on the merits. 

Held, that under the pruvisions of section 530 (7), Code of Criminal Proce- 
dure, the proceedings in the Sessions Court were void ; and the accused still 
had a right of appeal to the High Court. 

King-Emperor v. Yena, 4 L.B.R. £—iltnonshad, 

King-Emperor v. Nga Sit Cho, 4 B.U.T,-271—referred to. 


DucgewortH, ].—In this case Abdulla was convicted 
by the Western Subdivisional Magistrate, Mandalay, 
who has special powers, under section 394, Indian 
Penal-Code, and was sentenced to five years’ rigorous 
imprisonment. Further under section 9 (1), Habitual 
Offenders’ Restriction Act, he was restricted to Mandalay 
Town, and ordered to report himself daily at’ 8 p.m. 
to the officer-in-chage of No. 13 Police Station for 
two years from his release from jail. His petition of 
appeal was sent from the Mandalay Central Jail to 
the Sessions Court, Mandalay, whereas, of course, 


“under section 408 (), Criminal Procedure Code, it 


should have been submitted. to this Court. This fact 

was apparently overlooked by the learned Sessions 

Judge, who dismissed Abdulla’s appeal summarily on 
12th April 1924. | 


* Criminal Revision No. 240-a of 1924 (at Mandalay) from the order of the 
Western Subdivisional Magistrate, Mandalay, in Criminal Trial No. 22 of 1924, 
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In so doing he clearly acted without any juris- 
diction, and under section 530 (r) his proceedings 
were void, for I take it that the word Magistrate in that 
section will include a Sessions Judge. The accused 
Abdulla has therefore still a right of appeal to this 
Court, which by no fault of his own is now time- 
barred, the date of his conviction being March 17th, 
1924. 


-The case of King-Eimperor v. Yena (1) is no- 


guide as to whether or not the learned Sessions 
Judge’s order in the present case must be set aside, 
as, in ‘that case, the learned Judge acquitted the 
appellant. : 

The case of King-Emperor v. Nga Sit Cho (2) is 
not parallel, but in that case, a trial, void for want 
of jurisdiction, was.set aside, and a new trial was 
ordered. a 

I have not been able to find any exactly parallel 
cases nor has the learned Government Prosecutor, 
who appeared for the Crown. 

The appellate proceedings before the learned 
Sessions Judge are quashed, as-being void “ab initio” 
and it is hereby ordered that the prisoner’s appeal 
be taken on to the file of this Court, and be dealt 
with according to law. The question of the time-bar 
_ can then be considered. 


‘1) (1907-08) 4 L.B.R. 49. (2) (1911) 4 B.L.T. 271. 
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APPELLATE CIVIL. 


Before Mr. Justice Lentaigne, and Mr. Justice Carr. 


MA NU 
has. 
MA GUN.* 


Nomination of a beneficiary undera provident fund—Subscriber a Burman 
Buddhist—Effect of the nomination and subsequent payment to nominee 
after death of subscriber, : ™ 

Held, that the nomination of a person for paymeut by an association or a 
provident fund on the death of a subscriber, was a testamentary disposition 
and therefore invalid where the subscriber Was a Burman Buddhist. 

Held, also, that where the association or fund made payment to the nominee, 
the nominee heid the money as a trustee for the heirs of the deceased subscriber. 

Daw Khin and one v. Ma Than Nyoon and one, Civil Regular, 441 of 1920 
of the Chief Court of Lower Burma; Inre Williams, Williams v. Ball, L.R. 
(1917) 1. Ch. 1; Nana Tawker v. Bhawani Boyee, 43 Mad. 728—followed. 

Florina Marties v. M. LC. Pinto, 33 Mad L.T. 416—distinguished. 


Dantra—for the Appellant. 
Keith—for the Respondent. 


Carr, J.—Maung Yaw was an employee of the 
Customs Department in Burma. He was a member of 


the Burma Customs Mutual.Help Association, and 


as such paid a monthly subscription. This entitled 
his nominee, on his death, to. receive the sum of 
Rs, 1,200 from the association. It was open to the 
member at any time to change his nominee. He 
could himself in certain circumstances cease to be a 
member of the association and obtain a refund of 
one half of the amount of subscriptions paid by him. 
Maung Yaw’s nominee was his sister, Ma Nu, the 
defendant-appellant. Maung Yaw died and theassocia- 
tion paidthe Rs.1,200 toMaNu. Then the respondent 
Ma Gun, who is the widow and administratrix, 
of Maung Yaw, sued to recover the money from MaNu. 


* Special Civil First Appeal No. 203 of 1923 against the decree of the Small 
Cause Court of Rangoon in Civil Regular No..3676 of 1923, 
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She obtained a decree in the Small Cause Court and 
Ma Nunowappeals, The only question for decision is 
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whether Maung Yaw’s nomination of Ma Nu amounted ma ‘Gun. 


to a testamentary disposition. It is admitted that 
if it does, it is invalid, since Maung Yaw, as a 
Burman Buddhist, had no power to make a will. 
The money would in that case go to Maung Yaw’s 
natural heir, that is to the plaintiff. 

“In Daw Khin and one v. Ma Than Njoon and 
one, unpublished, Civil Regular No. 441 of 1920 of 
the Chief Court of Lower Burma—it was held that 
a gratuitous assignment of endowment life policy 
was a testamentary disposition and therefore invalid 
among Burman Buddhists. The learned Judge 
followed the decision in Nana Tawker v. Bhawani 
Boyee (1), which was a case of a provident: fund very 
similar to the present case. It was held there that a 
nomination of a person to be paid by the fund on the 
death of the subscriber was a testamentary disposition 
and therefore was valid only if duly attested by 
two witnesses, 

In Florina Martiesv. M.L. Pinto (2)a somewhat 
similar fund was in question. The | subscriber 
assigned her rights to her nominee who _thereaftef 
paid the subscriptions falling due. Later she wished 
to change her nomination, but the fund weuld not 
allow this as she could not produce the nomination 
certificate, as required by the rules, because the 
certificate had been made over to the nominee. Then 
she made a will leaving this money to the plaintiff, 
who on her death obtained probate and then sued. 
the nominee and the fund. It was held that the 
nominee was entitled to the money. That case is 
distinguishable from Tawker's case and from the 
present one. It was clear that the subscriber had by 
~ (t) (1920) 43 Mad. 728. (2) 11917) 33 Mad. LJ. 476. 


30° 
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contract parted with her rights in the fund to the 
nominee and therefore had nothing left which she 
could bequeath. 

In In re Williams, Williams v. Ball (3) it was 
held that an assignment ofa life policy, conditional 
on the assignee surviving after the deatk of the assignor 
was either a revocable mandate or authority which 
was revoked by the death of the assignor, or, if 
taking effect on the death, a testamentary document not 
duly executed. 

I think it must be held in this case that the nomi-’ 
nation of the appellant was a testamentary disposition. 
Under it nothing vested in the appellant. It was 
open to the nominator to change his nomination at 
any time or to nullify it by retiring from the asso— 
ciation and withdrawing half of his subscriptions. 
It was only on his death while still a member that 
anything became payable. to the appellant. Had the 
association been wound up during his lifetime he and 
not his nominee would have been enntiod to share in. 


’ the assets. 


It must therefore. be held that the nomination did 
not more than constitute the appellant a trustee for 
the heirs of Maung Yaw in respect of this money. 

I would therefore dismiss this appeal with costs. 


LENTAIGNE, J.—I concur, 





(3) (1917), L.R. 1 Chancery :1. 
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APPELLATE CIVIL. 
Before Mr. Justice Carr. 


ANWAR ALI 
v. 


TAFOZAL AHMED.* 


Documents not open to inspection—Income-tax Returiis—Income-tax Act 
(XI of 1922), section 54—Admission in evidence of certified copies of docu- 
ments made confidential by law—Evidence Act (I of 1872), sections 65, 74, 
76,77. 

Held, that Income-tax Returns, being made confidential by section 54 of the 
‘Income-tax Act and the disclosure of their contents being a punishable offence, 
certified copies of such returns do not come within the meaning of sections 65, 
74,76 and 77 of the Evidence Act and are therefore not admissible in evidence. 


Barnabas—for the Appellant. 
Clifton—for the Respondent. 


CarR, J.—One question arises which, while of no 
great importance in this case itself, is of considerable 
importance generally. 

The defendant obtained from the Income-tax 
Office at Tavoy, copies, one uncertified and two 
certified, of Income-iax Returns made by the plaintiff. 
These were filed and were admitted in evidence, 
by the Subdivisional Judge. The District Judge 
pointed out that since these documents are confiden- 
tial, copies should not have been issued, but then 
said that since they had been obtained he could not 
find anything to render them inadmissible in evidence. 
This is the wrong way to look at it. It is for the 
person tendering documentary evidence to show that 
it is admissible. 


The uncertified copy was, of course, Clearly inad- 


missible in any circumstances. As regards the certified 


A ee eae ee aaa 
* Special Civil Second Appeal No, 284 of 1923 against the decree of the 
District Court of Tavoy in Civil Appeal No. 34 of 1923. 
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copies, section 65 of the Evidence Act : permits 
secondary evidence to be given of documents in 
certain cases. One of these is set out in clause (f) :-— 
“When the original is a document of which a certified 
copy is permitted by this Act, or by any other law 
in force in British India, to be given in evidence.’. 
Clause (g) also permits secondary evidence ‘‘ when: 
the original is a public: document within the meaning. 


. of section 74.”’ 


Section 76 provides for the issue of certified copies. 
of public documents, but it allows the issue only to 
a person who has a right to inspect the document. 
It does not therefore authorise the issue of certified 
copies of Income-tax Returns, which no private person 
has a right to inspect. The next section 77, allows 


the production in evidence of ‘‘such” certified copies. 


This clearly means only such copies as are lawfully 
issued under section 76 and does not make admissible: 
copies which have been unlawfully issued and certified. 

Section 54 of the Income-tax Act, 1922, makes it 
clear that the issue of these copies was unlawful, 
and makes the disclosure of any particulars contained 
in the return an offence punishable with six months” 
imprisonment. There can be no doubt therefore that 
the copies were not admissible in evidence. 
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APPELLATE CIVIL. 
Before Mr. Justice Godfrey. 


MAUNG LAW SAN | soe 


: v. June 5. 
MAUNG PO THEIN.* 


A pplication to certify payment, whether a step in ‘aid of execution. —Limutation 
Act (IX of 1908), Article 181—<4 pplication made, agithin three years of the 
payment—Civil Procedure Code (V of 1908), OrderX xX. I, Rule 2—A previous 
application for execution after three years from date of decrce, whether a 
bar toasubsequent application after certificantion of payment within time. 


Held, that an application to certify payment was a step in aid of execution; 
and: that an application by adecree-holder, to certify payments made within 
three years from the date of.the decree, may be made at any time within three 
years from such date of payment and will afford the decree-holder a fresh 
starting point for limitation within the meaning of iatinle 182 (5) of the 
‘Limitation Act. 

Held, aiso, that the rejection of a previous application 15 execution as time- 
‘barred, no certification therein having been made of a part-payment, did not 
bar a subsequent application for execution provided ity was made within three 


‘years from the date of the part-payment. 
Jatmdra Kumar Dass v. Gagan Chandra Pal, 46 Cal. 22 ; Lakki Narain vy, 


Felamani Dasi, 20 C.L.J. et eat 


A. C. Mukerjee--for the Appellant. 
S. Mukerjee—for the Respondent. 


GopFrEY, J.—In this case the appellant, who is 
one of the judgment-debtors in Suit No. 30 of 1919 
of the Subdivisional Court of Myinmu, appeals against 
an order of the District Court of Sagaing, reversing 
an order of the Subdivisional Court and directing 
that execution should issue against him of the decree 
obtained by the respondent on the 6th August 1919, 
It appears: that the respondent first applied for 
execution of his decree on the 3ist August 1919 ; but 
without result: No subsequent steps were taken to 
execute the decree until the 21st October 1922, when 


* Civil. Second Appeal No. 18 of 1524 from ‘the decree of the District : 
Court of Sagaing in Civil Appeal Case No, 122 of 1923, 
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the decree was already time-barred. This application: 


Mavunc Law was dismissed on that ground. 


a 


Sane Po 
THEIN. 


GODFREY, 
J. 


On the 8th December 1922, howeree, he applied. 
to the Court in order to certify certain alleged part-. 
payments as having been made to account of the 
decree before it was time-barred, and followed this up 
with a fresh application for execution on the 30th 
April 1923 giving credit for the part-payments alleged. 
to: have been made... © 

At the hearing of: this’ ‘iast application enquiry 
was made into the alleged part- ‘payments, which were 
denied, and the application was dismissed by the 
Subdivisional Court, the Court finding that the alleged 
payments were not proved and that the application 
was therefore time-barred. 

On appeal, the District Court set aside this finding 
gnd order and directed execution to issue. It is. 
against this order of the District Court that the 
present appeal is preferred. 

It is contended on behalf of the. appellant that 
an application made in order to certify payment is 
not astep in aid of execution: that it does not lie 
after the decree itself is time-barred: that no Court 
executing a decree shall recognize a payment, which 
has not been certified : that execution baving been 
refused in the previous application cannot now issue, 
as that would be questioning orders P ava in 
the eae payments alleged have in fact not been 
proved and that the application is time-barred. 

‘There can be not doubt upon the authorities that 
an application to certify is a step in aid of execution. 
It would also seem clear from the rulings cited 
Lakhin Narain v. Felamani Dasi, 20 Cal. L.J. 131 and 
Jatindra Kumar Das v.. Gagan Chandra Pal, (1915) 
46 Cal. 22, from which I see no reason to differ, 
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‘that an application made by a decree-holder to certify 
payments, made within three years of the decree, may 
be made at any time within three years from the 
dates of such payments (Article 181, Limitation Act) 
and, if so made, will afford the decree-holder a fresh 
starting point for limitation within the meaning of 
Article 182 (5) of the Limitation Act. (See case 
reported in 46 Cal., page 22.) 

The previous application for execution, which was 
rejected, did not in the opinion of the Court, lie, 
‘because no. payments had in fact been ceritfied and 
no application had then been -filed to certify them. 
This omission has now been rectified and an appli- 
cation has been filed. In such circumstances I can 
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see no force in the contention that the present appli- . 


cation cannot now be entertained. See 

The objection taken that under Order XXI, Rule 2, 
Civil Procedure Code, a payment, which has not been 
certified shall not be recognized by a Court executing 
a decree, therefore falls to the ground. 

‘On the question as to whether the part-payments 
alleged have been proved or not, I must’ say that I 
was at first impressed by the argument that, if they 
‘had indeed been made, they would surely have 
been mentioned in the earlier application. ButI find 
that they in fact are mentioned. 

In the first application of all—the one of the 31st 
August 1919—they were not.of course mentioned, 
because they had not then been made. It is true 
that the first payment of Rs. 200 on the 3rd September 
1919 was made before that application was dismissed 
for default ; but that very default, as apparent from 
the diary of the Execution Proceedings No. 28 of 1919 
appears to me only consistent with the fact of some 
payment having been made, and strongly corro- 
borative of the decree -holder’s case. The entry of the 


396 


1924 


—_— 


INDIAN. LAW REPORTS. _[Vor. If 


8th September 1919 runs “case called D.H. present 


MAUNG ‘Law but the notice returned unserved. Issue fresh notice 


" ‘Maune Po 
‘THEIN, 


GODFREY, 


to appear on 23rd September 1919.” That would be 
the order more or less as of course, and it does not 
appear that the decree-holder even stated that he 

wanted a fresh notice. From. tie next entry it would 
seein that he did not, forit runs ‘“ Court-fee not paid— 
suit (? application) dismissed for default.” * 

. In these circumstances it would not appear that 
the decree-holder, who, if he appeared at all, appeared 
In person, got much opportunity of certifying a part. 
payment, and if he did, I do not think it is very 
much matter for surprise that he did not think of 
mentioning it—he had not received satisfaction -in full, 
and his pleader was not present to advise him. He 
does not seem to have been cross-examined about 
this, 

In his next application he does make mention of 


. the three payments now alleged. 


The evidence adduced in support of them is not 
very strong ; but 1 think it is greatly strengthened 
by.the inherent probabilities of the case and the 
almost irresistible conclusion that the decree-holder 
must have received part-payments of some sort or he. 
would not have made default in his first application 
for execution cr have delayed so long In applying 
again for execution. 

I therefore think..that. the, finding arrived at by 
the District Court, was correct, and that the applica- 
tion for execution i is not time-barred, 

The appeal is accordingly dismissed with costs. 
Advocate’s fees fixed at three gold mohurs. 
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APPELLATE CIVIL. 


Before Mr. Justice Duckworth. 


MAUNG PO NI anp OnE 
v. 
MA SHWE KYI AND THREE,* 


Para baik, entries in, evidencing a mortgage—The. entries alléged to be copies 
from the original in the hands of the mort gagee—Evidence Act (I of 1872), 
section 66—PFresumption from long and peaceful possession as owner. 

The plaintiffs sued for redemption based on a mortgage said to be evidenced 
‘by a parabaik deed dated in 1215 B.E., and on a subsequent further advance 
made in 1229 B.E. (i.e., about 56 years prior to suit). The plaintiffs’ parabaik 
was produced but it was admitted by the plaintiffs that the entries therein 
were not the original entries but copies made from the original parabaik in 
the possession of the mortgagee. 

Held, that as no notice to produce the original was giv en to the 
defendants, the plaintiffs’ parabaik was not admissible in evidence. 

Held, further, that, evenif notice to produce has been given, the plaintiffs 
‘parabaik to be admissible.in evidence must be proved to be a true copy of the 
absent original parabaik, 

Held, also, that in the circumstances, andi in the face of long and peaceful 
‘possession as owners by the defendants, the burden of proving the mortgage 
lay very heavily on the plaintiffs. 

Mi Le Byu v. Mi Shwe Mya, (1907-08) 2 2 U. B.R. Evidence 13— 
Followed. 


Ganguli—for the Appellants. 
S. Mukerjee & S. S. Mukerjee—for the Respondents. 


‘DucxwortH, ].—The plaintiff-appellants’ suit was 
one for redemption based on a mortgage said to be 
evidenced by a parabaik deed, dated’ in 1215 B.E., and 
on a subsequent further advance also said to have 
been noted in the parabaik, made in 1229 B.E. or 
56 years prior to suit. Both the original mortgage 


and the further advance of Rs. 25 were denied by — 


the defendant-respondents, who claimed the Jand in 
their own right, either as owners or vendees of those 


* Special Civil Second Appeal No. 250 of 1924 {at Mandalay) from the 
‘pistrict Court of Shwebo in Civil Appeal No. 52 of 1923. 
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owners. The first Court, held that, though the 
original mortgage was not proved by any witnesses, yet 
the parabaik produced by plaintiffs was very old, and, 
inasmuch as it evidenced the mortgage, it must be 
acted upon. Further the learned Judge held, inter 
alia, that the subsequent advance of 1229 was proved,. 
not only by the entry in the said parabaik, but by 
overwhelming oral evidence. He, therefore, decreed 
the claim for redemption. On appeal, the District 
Court set aside this decree, and dismissed the suit, 
holding that, neither the original mortgage; nor the 
alleged subsequent advance, were proved by any 
admissible evidence, and that the heavy onus of proof 
resting on the plaintiffs, in view of defendants’ long 
and peaceful possession, was not discharged. The suit 
was, accordingly, dismissed with costs. There can, _ 
I think, be no doubt that the decision of the District 
Court was right. There are, in such a case as this, . 
heavy presumptions in favour of the defendants’ 
long occupation ‘as ostensible owners of the land. 
But for the alleged further advance in 1229, the 
suit on the mortgage was barred by time, and it is 
very obvious, therefore that this further advance 
must be proved by very good evidence, in order to 
justify the appellant-plaintiffs’ success. 

From plaintiff Po Ni’s own evidence, it is clear 
that the entry in his parabaik about this further 
advance is a copy from the original entry made, so 
he says, on the original mortgagee, Saya Hmun’s. 
parabaik. ‘There is the evidence of 2 P.W., Po Mya 
that, even in those days, mortgagees kept the original 
document, whilst the mortgagors had a copy. From 
that it is clear that the parabaik produced has not: 
come from proper custody, and that it is not the 
original, but a copy; and that, if ‘there ever was an 
original, it was kept with the defendants’ people. No 
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notice to produce this original was ever given to the — 1924 
defendants, and this is fatal to plaintiff's claim to maune po 
produce secondary evidence. In the case of Mi Le Niaxp 
Byu v. Mi Shwe Mya (1), the learned Judicial Com- eee. 
missioner of Upper Burma (Sir George Shaw) pointed ky: anp 
out that the second proviso to section 66 of the “UR=* 
Evidence Act does not apply in a case against a Saas 
mortgagee, and that notice to produce must be given, 
before secondary evidence can be given. In this, I 
concur. Further, even if secondary evidence was 
admissible in this case, there is nothing to show that 
the parabaik produced by the plaintiffs was a true 
copy, or that it was compared with the original, and 
there is no evidence of any one who had himself read 
that original. There is thus no real secondary 
evidence of either the original. mortgage or the 
_ subsequent advance, and all that we have is oral 
evidence, which: is proubiten by section 91 of the 
Evidence Act. 

There is thus no legal proof of either the mort- 
gage or the subsequent advance alleged to have been 
rnade on it, and the rest of plaintiff’s evidence, in 
view of this, cannot assist him at all. There are no 
grounds for interference on second appeal, and the 
appeal is accordingly dismissed with costs. 


(1) 2 U.B.R. (1907-08) Evidence 13, 
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APPELLATE CIVIL. 


Before Mr. Justic: Young, and Mr. Justice. Baguley. 


1924 KALENTHER AMMAL 


June 10. : v. : 
MA MI AND oneE.* 


Sunni Mahomedan Law—Divorce—Divorce by document sent to the wife— 

- Document read over to the witnesses—Secondary evidence—Evidence Act 

(J of 1872), sections 60 and 63 (5)—Statements of persons who merely heard 
a document read whether admissible—Oral explanation by the husband of 
contents of documents whether constituting a valid oral divorce —Necessit y 
of intention te break the tie by the words used and in no other way. 

Held, that a Sunni Mahomedan hnsband may divorce his wife by any words, 
Susceptible of being interpreted as a pronouncement of divorce if the words are 
uttered with a clear intention on his part to dissolve the contract of marriage. 

Held, that where a Sunni Mahomedan husband sent his wife a document 
divorcing her, and that document was not produced in evidence though a notice 
to produce was served on the wife, oral evidence of those who merely heard 
the contents of the document read was not admissible to prove the document. 

Held, further, that under the circumstances mentioned, the words uttered by 
the husband when explaining the contents of such a document to the witnesses 
did not constitute an oral divorceas the inténtion of the husband was to divorce 
his wife not by word of mouth ai the time but by a written document sent to her, 

Kanayalal v. Pyarabai, 7 Bom. 139—re ferred to 

Asha Bi Biv. Kadir Ibrahim Rowther, 33 Mad. 22; Maung Chit U v. 
Maung Tha Ku, 4 U.B.R. 135—followed. 

Tyabji on Mohamedan Law : Ameer Ali on Mohamedan Law—re ferr ed to. 


In the District Court of Pegu, the appellant 
instituted her Civil Regular Suit No. 74 of 1923 
for the administration of the estate of her deceased 
husband, Sheik Moideen. Her status was disputed 
by the defendants upon the ground that in his life- 
time Sheik Moideen had divorced her by an 
instrument in writing duly forwarded to her at her 
residence in India and also by an oral divorce pro-. 
nounced against her at Tawa in her absence but in the 
presence of a number of witnesses. The District Court 
held the divorce proved and dismissed her suit. 


_ * Civil First Appeal No. 74 of 1/23 against the decree of the District - 
Court of Pegu in Civil Regular No. 8 of 1922. 


Vou. II] | RANGOON SERIES.  40t 


Against this decision the appellant preferredher present 1°74 
appeal in the High Court and the same was heard KAtentHEr 


AMMAL 
by a Division Bench composed of Young and on” 
A MI 


Baguley, Jj. _ AND ONE 
The facts appear fully in the judgment of Baguley, 
]., reported below. . 


Patker—for the Appellant. 
Doctor—for the Respondents. 


BaGULEY, J.— Sheik Moideen died at Tawa in the 
Pegu District on the 29th February, 1920, leaving 
a fairly large estate. A suit was. brought by Kalen- 
ther Ammal for the administration. of his estate, 
which had been taken possession of by Ma Mi.and 
Mahomed Esoof who are the defendants in this case. 
Kalenther Ammal claims to be the widow of the 
- deceased, Sheik Moideen. Ma Mi also: claims to be 

a widow of the deceased, and Mahomed Esoof claims 
to be his son. ‘ 

The defendant raised a large number of issues, 
and the Court framed nine issues for trial. Some of 
these have apparently been dropped by mutual consent, 
and others have not yet been tried. Evidence 
has been recorded at length, and issue No. 2 alone 
has been decided. -Issue No. 2 ran as follows :—- 
“ Was there a valid divorce between plaintiff and Sheik 
Moideen ?”’ and the lower Court has answered it in 
the affirmative. In this way Kalenther Ammal’s claim 
to any interest at all in the estate of the deceased. 
has been negatived, and her suit has been dismissed. 

She now comes on appeal. 

Defendants claim that the deceased had divorced 
the plaintiff. On examination of the evidence recorded 
by the lower Court, it is manifest that a double 
divorce is alleged to have taken place—a written 
divorce which is said to have been sent to her in 
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India where she lived, and also an_ oral divorce 
pronounced against her in her absence by the 
deceased in the presence of witnesses at Tawa, 
The written divorce being a document, can only be 
proved in the way allowed by the Evidence Act. 

The document itself has not been produced. The 
defendants allege that it was sent to the plaintiff and 
must, therefore, be in her possession. Notice was 
given to herto produce it. Plaintiff denies that any such 
document exists. The defendants, in consequence, 
seek to prove the contents of the document by 
secondary evidence. 

Secondary evidence is defined in section 63 of the 
Evidence Act, and the particular form of secondary 
evidence, which the defendants produce, comes 
under section 63 (5). According to the ‘witnesses 
whom they produce, Sheik Moideen executed this 
document in his house at Tawa. It was a document 
written in the Tamil language, and signed by him 
and attested by certain other witnesses.. The writer 
of the document has not been called as a witness, 


‘but witnesses are called to say that they saw the 


document signed, and had it read out to tiem by 
the writer, or else its contents explained to them 
either in Tamil or Burmese, according to ‘their 
nationality, by the deceased himself. 

The first point to be considered is whether the 
statement of any of these witnesses are admissible 
asoral accounts of the contents of a document 
given by some person ‘who has himself seen it. In 
my opinion, none of these persons can be said to 
have “seen” the document within the meaning of 
section 63 of the Evidence Act. 

In Woodroffe and Ameer Ali’s Law of Evidence 
{7th Edition) at page 489 it is stated that the person. 
must have seen the original. It will not be sufficient 
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that he heard it being read. No authority for this 
statement is quoted. But in Maung Chit-U v. Maung 
Tha Ku (1), where the point in issue was how a 
judgment or decree, the original of which had been 
destroyed, should be reproduced, the learned Judi- 
cial Commissioner remarked—‘‘ What was required 
was an oral account of the contents of the judgment 
‘or decree by some one who had read the one or the 


other.”” And there is alsu the statement—statements 


of persons who merely heard judgment pronounced— 
were not admissible in evidence. 

It has been argued in the present case that, if a 
witness has seen a document without reading it, 
nevertheless under section 63 (5), he becomes qualified 
to give evidence of the contents of the document 
through: knowledge that he has acquired otherwise 
than by reading it, or seeing it in such a way that 
he became acquainted with its contents by so seeing 
it. With this contention I am not in agreement. 

Section 60 of the Evidence Act says that oral 
exidence must, in all cases, be direct. If a person 
by merely seeing a document, possibly a document 
in a language which he does not understand, or 
possibly a document which he is unable to read, 
being illiterate, deposes to the contents of the 
‘document merely from what other people have told 
him about it, he is giving hearsay evidence. The 
man who reads out the document to him would 
‘certainly be entitled to give evidence of its contents, 
But another person who repeats what is read out 
+0 him is giving hearsay evidence of what would 
be legitimate secondary evidence, were it before 
the Court. 

Section 63 (5) of the Evidence Act does not overruie 
the general principle of law that hearsay evidence is 

(1) (1907-1308) 4 U.B,R. 135 —s 
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ordinarily not admissible. The reason for this is 
quite understandable. The law says that, if it is 
possible, the document itself must be produced. If 
the document itself is produced, there can be no 
possibility of a mistake with: regard to its terms. If 
the document itself cannot be produced, then the law 
allows secondary evidence of its contents to be given. 
But it will be noted that in all forms of secondary 
evidence allowed by section 63 only one possibility 
of a mistake exists. The first three sub-sections of 
section 63 refer to copies made from, or compared 
with, the original. In each of these cases there is only- 
one possibility of a mistake. The fourth sub-section 
refers to counterparts -of documents as against the 
parties who didnot execute them. Ordinarily speaking 
it would be assumed that counterparts of a 
document would -be copies of the original. Then we 
have sub-section (5) which says. that a person who 
has seen a document may give his account of the 
contents of it. Here again, there is only one possibility 
of a mistake, namely, that the person’s memory 
may play false. It is quite clear that, if a person has 
only seen a copy of a document, there are two chances 
altogether, and, therefore the evidence given by him 
would be of a different category to the secondary 
evidence allowed by law, and a person who has seen 


“a copy of a document is not entitled to give 


secondary evidence of the contents of the original 
see Kanayalal v. Pyarabai (2). 

Again, a person who heard a document read 
out gives an account of its contents might 
‘make a mistake himself, or the person reading it out 
to him might have made a mistake. Again, we get 
secondary evidence one degree lower than that 
described by section 63. | 


(2) (1883) 7 Bom..139 at 144, 
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For these reasons I hold that merely because the 
witnesses produced by the defendants say that they 
saw the document, this does not entitle them to 
give an account of its contents, which is obviously 
derived from another source than seeing it. 

Two of the witnesses cited by the defendants are 
Burmese witnesses and they were unable to read the 
document which was in Tamil. They say that Sheik 
Moideen explained its contents to them; but it would 
seem that he also was unable to read it, for he was 
illiterate, only being able to sign his name. These 
Burmese witnesses are patently useless. 

The others are Tamil speaking but none of them 
alleges that he has read the document. 


I, therefore, hold that there is no admissible. 


evidence of the contents of this document alleged 
to have been a talaknama or written divorce, and, 
therefore, I hold that the written divorce has not 
been proved. : 

We then fall back on the question of whether an 
oral divorce has been proved. 

Two of the witnesses, Manika Meera and Mada 
Sar, state. that Sheik Moideen pronounced three 
talaks. The rest of the witnesses, with regard to this 
divorce, make no such allegation. I note that Manika 
Meera was apparently silent on this point until a 
very leading question was put to him in examination- 
in-chief. Mada Sar, on the other hand, says. that 
Sheik Moideen uttered the word “ talak” three times at 
the suggestion of the lugyis present. He does not 


specify which of the lugyis it was ; and none of the. 


other witnesses who have been examined by the 
defendants make any suggestion that they told Sheik 
Moideen to utter ithe word “talak”’ three times or heard 
him utter it. It is, in fact, not quite clear who were 
called “‘lugyis.” Mada Sar says that a moulvi of the 
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mosque was present ; but nobody else seems to have 
noticed him. It would then appear that of the six 
witnesses of the alleged divorce, who have been 
called, only two say that three talaks were pronounced, 
and one of them only made the statement in answer 
to a very leading question by the defendant’s counsel. 
I must then hold that a divorce by pronouncement 
of three talaks has not been proved. 

The question then arises whether the statement 
made by Sheik Moideen with regard to the contents 
of the document, which he is said to have signed at 
the time, would constitute a divorce. 

The parties are agreed to have been Sunnis, and 
subject to the Hanafi Law. In Tyabji’s Principles 
of Mahommedan Law, section 146, it is stated 
according to Hanafi Law, that where the husband utters 
ambiguous words, susceptible of being interpreted as 
a pronouncement of divorce, they effectuate a divorce 
if they are uttered with that intention. . 

Ameer Ali on page 545 of his work on 
Mahommedan Law states that Sunnis, for the purpose 
of effecting a divorce, also allow the use of an infinite . 
number of formule. All that the law requires is to 
see that the words of divorce pronounced by a 
husband could show a clear intention on his part 
to dissolve the contract of marriage, and a Madras 
case of Asha Bi Bi v. Kadir Ibrahim Rowther (3) is 
to the same effect. 

“ The point then arises as to whether the words 
uttered by Sheik Moideen, when he was explaining 
the contents of this document to the various witnesses, 
constituted an oral divorce. In my opinion tiey 
did not. In Ameer Ali’s work before quoted, at 
pages 535 and 546 it is shown that, if an oral divorce 
is in the correct form, the word « talak” .being used, 
(3) (4910) 33 Mad. 22. 
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the divorce is effected even if the man had no 
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intention of divorcing his wife. If, however, other Katenruer 


iorms of words are used, they must be pronounced 
with the intention of effecting a divorce. 

‘In the present case I am unable to see how it 
can be held that Sheik Moideen was intending to 
divorce his wife by the words which he used in the 
presence of the witnesses. His object at the time 
was—if tie statements of the witnesses can be taken 
at their face value—to effectuate a divorce by a written 
document. He~-had no intention whatsoever of 
effecting an oral divorce on the spot in her absence. 
Such a divorce would have been quite unnecessary and 
superfluous in view of the talaknama which he had 
written at the time. The words, he used, or is said 
to have used, to the witnesses, were simply explana- 
tory of that writing, and were not intended by him 
in any way, to effect the divorce. ‘It is true he had the 
intention of divorcing his wife, but no intention of 
divorcing her by word of mouth at-the time, and in 
" consequence, the words which he uttered did not 
affect the oral divorce: 

For these reasons I come to the conclusion that, 
at the time Sheik Moideen died, he had not divorced 
the plaintiff, Kalenther Ammal. It is impossible to 
pass orders in the case, because the issues’ with 
regard to the status of Ma Mi and Mahomed Esoof 
has not been decided; nor had any conclusion 
been come to as to the extent or value of the 
estate, 

I would set aside the decree of the Jower Court 
dismissing the plaintiff's suit and remand the case 
for disposal on ifs merits. When the District Court 
deals with the case now, it should come toa finding 
on every one of the issues already framed in order 
that if any further appeal is filed, the appellate Court 
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Katentuer further delay. 


AMM: : ; 

yas Costs ‘of the appeal to be costs in this case as 

Ma Mr : : ‘ 
anpons, Ultimately decided. 
peers YOUNG, J.—I concur. 

APPELLATE CIVIL . 
Before Sir Sydney Robinson, Kt., Chief Justice,and Mr. Jnstice Brews. 

1924 HARDAYAL anb ONE 

Tune 20. 


v, 
RAM DOO. | 


Account, suit for éa—Esiemial « value within the jurisdiction of the Sub- 
divisional Court—Decree for an amount within: the urisdict ion of tiat 
Court —Afbeal claiming anamount without the jurisdictionof that Conrt— 
Forum of Appeal wether the District Court or the High Court—LDurma 
Courts Act, 1923, seclion 9 (1) (b) - Lower Burma Courts Act, 1900—Burima 
Courts Act, 1923, section 7 (b), provisos J and 2—Suits Valuation Act (VII 
of 1887), section 8. 

A suit for an account, the plaintiff making an approximate valuation of the 
relief claimed at Rs. 3,100, wes decreed by the Subdivisicnal Court in the 
amount of Rs, 2,128-2-9. The plaintiff appealed claiming that be was entitied 
to an amount exceeding Its. 11,000. Lhe District Court to which the appeal 
was filed returned it to be presented to the High Court under proviso 2 to 
section 7 (6) of the Burma Courts Act, 1923. 

Held, that the appeal, being froma Subdivisional Court, which has not been 
specially empowered under section 7 (0), yc (1) of the Burma Courts Act 
lies to the District Court. 

Held, also, that the appellant, by incr easing tite valuation on appeal, cannot 
change the venue of appeal. ; 

Held, further, that where, ina suit for «ccounts, the Court entertaining it on 
the preliminary valuation finds that the final valuation would be outside its 
jurisdiction, the proper procedure would be to return the plaint for presentation 
-in the proper Court. 

Bhufendra Kumar Cla kravarty v. Purna Chandra Bose, 43 Cal. 650 3 Golam 
Singh v. Indra Coomar Ha ra, 13.C.W.N.493 ; Hirjibha: Navrogi Anklesaria 








* Civil First Appeal No. 103 of 1923 against the decree of the Subdivisional 
Court of Toungoo in Civil Regular No. 84 of 1922. 
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Vv: Janished ji Nassarwanji Ginvalla. 15 Bom. 1021; Ma Ma v. Ma Hmou, 
4L.B.R.1279 ; Saroda Sundari Bosu v. Akramanessa\Khatun, 28 C.W.N. 710 ; 
Thein Yin v. Foucar Brothers & Co., Ltd., 4 L.B.W. 120-~- followed. 


This was an appeal against the judgment and decree 
of the Subdivisional Court of Toungoc for Rs. 2,128-2-9 
passed in its Civil Regular Suit No. 84 of 1922 which 
was a suit for an account. The appellant claiming 
that on the accounts taken he was entitled to over 
Rs. 11,000, preferred his appeal in the District Court- 
The District Court, however, misapprchending the 
provisions of the Burma Courts Act, 1923, came to 
the conclusion that the appeal lay to the High Court 
and returned it to be presented to the proper Court, 
The facts appear from the judgment of their Lord- 
ships reported below. 


Halker—for the Appellanis. 
-Anklesaria—for the Respondent. 


Ropinson, C.J. AND Brown, J.—The_plaintiff- 

appellant brought a suit for an account of a joint 
family business. He has estimated the value of the 
suit for purposes of Court-fee at Rs. 3,100 and. the 
value of the suit for purposes of jurisdiction is, by 
section 8 of the Suits Valuation Act, deemed to be 
the same amount. At the time the plaint was filed, 
the Subdivisional Court had jurisdiction up to Rs, 3,000 
only. The suit was filed in the District Court, and 
there is very little doubt that the figure Rs. 3,100 
was selected to enable it to be filed in that Court. 

At the time the suit came on for hearing, however, 
the Burma Courts Act had been enacted. By section 
7 (b) thereof it is enacted that the Subdivisional Court 
shall have jurisdiction to hear and determine any 
suit of a value not.exceeding Rs. 5,000. Then follows 
a proviso giving the Local Government power, 

_by notification, to extend the jurisdiction of any 
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- Subdivisional Court to suits without’ resiriction as 


regards the value. The learned District Judye. on 
taking up the case, transferred the suit for hearing to 
the Subdivisional Court, which then had jurisdiction 


_to hear and determine the suit, as it was valued at 


Rs. 3,100 only. 

. A preliminary decree was passed for accounts, and 
fey were referred to a Commissioner who decided 
that nothing was due to the plaintiff. ~ 

Objections were filed to his report, and, after 
hearing them, the report was varied and a final decree 
was passed, giving plaintiff Rs. 2,128-2-9. From this 
decree which was within the pecuniary jurisdiction 
of the Subdivisional Court, an appeal was filed by 
the plaintiff, claiming that he is entitled to the full 
amount of items 1 to 6 in the accounts, minus that 
Rs. 2,000 odd, which had been awarded to him. 

His claim amounted to over Rs. 11,000. The 
Court-feeson the appeal was based on a difference 
between the original tentative claim, namely, Rs. 3,100 
and the 2,128-2-9 which had been decreed. 

How this can be correct ‘we do not see. The 
point was noticed by the learned District Judge, but 
he held, after considering the provisions of the Burma 
Courts Act, that the appeal day to the High Court. 
He passed no order as to the Court-fees, but returned 
the appeal to be presented inthis Court. 

We have called upon counsel to satisfy us that 
the appeal does lie in this Court, and not in the 
District Court. 

In a suit for an account it is open to the plaintiff 
to value his suit for purposes of Court-fee at any 
figure he chooses, and, having done so, the value for 
purposes of jurisdiction is automatically fixed by reason 
of the provisions of section 8 of Suits Valuation 
Act. 
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The value fixed by the plaintiff was approximate 
and tentative only. It gives the Subdivisional Court 
jurisdiction to take up the case, but it does not give 
the Subdivisional Court jurisdiction to pass a decree 
for more than Rs. 5,000. If, after enquiry, it is found 
that the tentative value is not correct, and’ that the 
real value of the subject-matter of the suit is over 
Rs. 5,000, the proper course would be, in our opinion, 
for the Subdivisional Court to return* the plaint for 
presentation to the proper Court. 

The words of section 7 (b) give the Subdivisional 
Court jurisdiclion to determine only suits not exceeding 
Rs. 5,000 in value, and “ value” is defined in 


section 2 (f) to mean “the amount or value of the. 


subject-matter of the suit.” 

This appears to be the view taken by the learned 
Judges in Bhupendra Kumar Chakravarty v. Purna 
Chandra Bose (1), which view is repeated in Saroda 
Sundari Busu ‘~v. Akramanessa Khatun (2). With 
this view we agree. 

The same view was taken in Golap Singh v. Indra 
Coomar Hazra (3), and again in Hirjibhai Navrojt 
Anklesaria v. Jamshedii Nassarwanji Ginvalla (4). 

The question before us is as to the forum of 
appeal, and this must be decided with reference to 
section. 9 (1) (b) of the Burma Courts Act. It is 
there enacted that an appeal from a decree or order 
of a Subdivisional Court shall lie to the District 
Court. , ~ 

Pimd facie, therefore, ihe appeal from this decree 
which was one passed by a Subdivisional Court for 
an amount that was within its pecuniary jurisdiction, 
would lie to the District Court. , 

There are, however, two provisos to sub-clause (6), 








(1) (1916) 43 Cal. 650. (3) (1908) 13 C.W.N. 493. 
(2) (1923) 28 C.W.N. 710. (4) (1891) 15 Bom. 1021. 
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The first enables the: Local Government, by noti- 
fication, to direct that appeals from original decrees 
of any specified Subdivisional Court shall lie to the 
High Court. There has been no notification under 
this power with reference to the Subdivisional Court 
with which we are concerned ; nor, indeed, has this 
power been exercised in any. instance so far. 

The second proviso lays down that an appeal from | 
a decree or order in any suit or original proceeding 
of a value exceeding Rs. 5,000 shall lie to the High 
Court. It is urged that, under this proviso, the 
present appeal lies to this Court ; and a question has 
been raised as to whether the value there mentioned 
refers to the value of the decree or to the value of 
the suit, i.e, the value of the subject-matter of the 
suit. 

- Under the Lower Burma 'Coutts Act which was 
superseded by the Burma Couris Act on the creation - 
of the High Court, a similar provision was made as 
to an appeal from a decree of a District Court, but 
any. such provision is now unnecessary, because all: 
appeals from a District Court lie to the High Court: ~ 
There was, under the Lower Burma Courts Act, a 
Divisional Court, and the provision. therein made was- 
to enact that in suits of value under Rs. 5,000- 
the appeal should lie to the Divisional Court, and 
that, when the value is. over Rs. 5,000 to the Chief 
Court. 

“ As regards Subdivisional Courts under the present 
Act, there being no Subdivisional Court having 
jurisdiction in excess of Rs. 5,000, there can be no 
appeal to which this proviso would apply, unless it 
be held that a Subdivisional Court, given jurisdiction 
by the valuation put upon the suit by the plaintiff, 

could pass a decree for an amount in excess of its 
ordinary pecuniary jurisdiction, — 
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What we have held no Subdivisional Court can co. 
There can be, in our opinion, no doubt whatever 
that the intention of the legislature was in this 
proviso to make provision for appeals from a decree of 
a Subdivisional Court the jurisdiction of which had 
been extended by the Local Government by notifica- 
tion to more than Rs. 5,000 in exercise of the powers 
conferred by section 7 (b) of the Act. 
In the present case, the Subdivisional Court, 
having jurisdiction owing to the valuation put upon 
his claim by the plainiiff, passed a decree which was 
within the limits of the Court’s pecuniary jurisdiction, 
The appeal lies from that decree, and there is no 
finding at present that the value of the subject-matter 
of the suit is more than Rs, 2,128. 


We see no reason, therefore, for helding that, 
because the plaintiff now in appeal chooses to increase 


his claim, that alters the course of the appeal. This 
was held by the late Chief Court in the case of 
Ma May, Ma Hmon (5). 


The same view was taken in Thein Yin v. » Poucar 


‘Brothers & Co., Ltd. (6). 

For the above reasons we pause? Geld that ‘te 
appeal lies to the District Court, and must be returned 
for presentation to that Court. 

As to Court-fees we pass no orders ; but it wiil be 
for the District Court to take such action as it thinks 
necessary on this matter. 

As to costs, the appeal, having been filed in this 
Court under the orders of the District. Court, we 
think that costs should abide the result of the 
appeal, 

(5) (1908) 4 L BR. 279, (6) (1907), 4 L.B.R. 120, 
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GRAVITATION a. a ste ves i 


“ADVANCE, PAYMENT OF, ON A CONTRACT TO SELL, WHETHER CREATING 
ANY TITLE IN THE PURCHASER : See ESTOPPEL A a 


AMENDMENT OF THE PLAINT ON APPEAL, WHERE FRESH SUIT TIME- 
BARRED ; See ILLEGAL CONTRACT, MONEY PAID UNDER bee 


bina ON LAND—Trausfer of Property Act (1V of 1882), section 100— 
Stay of execution on security, order of the appellate Court for— 
Failure of.the trial Court to take securily as the lands already 
under an.injunction, erroneously considered to be under attach- 
ment and further securit y therfore’ deemed unnecessary—Acqui- 
escence in this arrangement by the jud gment-creditor—Incomplete 
transaction intended to be a mortgage, whether good as charge— 
Civil Procedure Code, Appendix G, form of security for stay. Ina. 
previous suit against A, the respondents had obtained an injunction 
order before judgment on certain lands belonging to A. Thesuit 
was decided in favour of the respondents and that decision was 
confirmed on appeal]. During the pendency of A’s appeal, however 
the appellate Court had ordered stay of execution on sufficient 
security being furnished to the trial Court by A. The trial Court 
on receipt.of the appeliafe Court’s order made the following entry 
in the diary :—"Judgment-debtor’s property is already attached 
and therefore no further security is necessary. . Decree-holder 
agrees,” It further appeared from the record that the.respondents 
(the then decree-holders) regarded the property in. question as 
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merely offered as part-securit y and that at that date they did. not 
considered that security had actually been given. Sometime after 
the appellants instituted their suit, the subject of the present 
appeal against the respendents, for a declaration, that the lands in 
question were liable to be attached in execution of their own 
decreé:against A. The respondents contended that they had a 
charge on ye Jands for the amount of their decrec under section 
100 of thé Transfer of Property Act. Held, that under the 
circumstances the respondents did not havea charge on Jands for 
their judgment-debt. Held, also, that the Code of Civil Benceeere 
provides that security of lands should be given in the form of ° 


mortgage and that. therefore a transaction intended to be. a : 


mortgage but not reducedto writing or registered could not be 
considered to create a char ge. : 


PR. R. P. R. SomASUNDRAM. CHETTIAR v. Y.P.N. NACHIPPA oe 


.CHETTIAR ¢ ave ss 


ace vee 


CiviL PRocEDURE Copr, ORDER Vint, RULE: 6: See SET-OFF, VALUA- 

TION OF oer aes ae oo : 

COMMITTAL PROCEEDINGS, WHERE COMMITMENT ORDERED BY THE 
SIGH COURT IN REVISION .AFTER SETTING ASIDE CONVICTION ON 
A MINOR CHARGE, WHAT SHOULD BE DONE IN ; See PRACTICE 


CONVICTION BY A MAGISTRATE FOR MINOR OFFENCES WHETHER, LEGAL, 
WHERE MAJOR OFFENCE OF WHICH THE MINOR OFFENCES FORM 
COMPONENTS: See CRIMINAL PROCEDURE COD#, SECTION 530° 


CRIMINAL PROCEDURE CODE (V OF 1898), sECTION 530—Conviction by. 
a Magistrate for minor offence triable by him, whereas the facts 
disclose a major offence triable exclusively by a Court 0 f Sessions— 
The-minor offence constituting a comfonent of the major offence. 
The evidence on which. the accused were convicted by. the 
Western Subdivisional Magistrate, Rangoon, was to the effect that 
they had caused hurt‘to the complainant for the purpose of 
extorting a confession, an offence under section 330 of the Indian 
Penal Code and therefore one triable oniy by a Court of Sessions. 
The Magistrate, however, convicted the accused for offences under 
sections 323, 342 and 348 of the Indian Penal Code, all of which 
he was empowered to try. Held, that the proceedings of the 
Magistrate were not void under’ section 530 of thé Code. of 
Criminal Procedure there being no clear rule of law which had 
been disregarded by the Magistrate. Lekraj v. Fhe Crown, (1910) 
P.R Criminal No. 31; Mir Moze Ali an‘! anotherv. King-Emperor, 
23 C.W.N. 1031—referred to. King-Emperor v. Ayyan and 
Vallayappa Uddan, 24 Mad. 675; Queen-Empress v. Gundya, 13 
Bom. 50i—followed. Subrahmonia Ayyar v. King-Ei feror, 25 
Mad. 61—distinguished. 


DAWSON AND ONE 1; Kinc-EmPrror Sea : ee 


. EsToPPEL—Sale of immoveable property whether barred f rom denial of, 
where no registered deed executed—Contract to sell immoveable 
propert y— Acceptance of advance,whet her creating any title inthe 
purchaser. Held, that where no "registered | deed of sale had been 
executed, a statement made by a person, prior to the institution 
of the suit under appeal which was for possession, that 
immoveable property exceeding Rs, 100 in value had been sold 


by him to a certain person did not operate to estop denial of the - 
sale by the -person making the statemert. Dharam Chand v.° 


Mauji Sahu, 16C.L.J.. 436; Mathura Mohan Saha \ v. Ram 
Kumar Saha, 20 C.W.N. 370—followed. 


Maune Po YIN v. Maune TET TU AND ONE vie = one 
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EVIDENCE Act (I oF 1872), SECTIONS 23 AND 91—Oral evidence how- 
far admissible where mortgage made without registered dced— 
Presumptionfrom possession for many years—Probative value of 
authorised maps and entries in revenue registers. In asuit for 
declaration of ownership of certain land the plaintiff was proved to 
be in possession for about 10 years. He claimed to be in posses- 
‘sion in virtue of an alleged sale in 1912-13. The defendant 
pleaded that the plaintiff was a mortgagee in possession, there 
being noi egistered instrument of tnortgage although the mortgage 
was alleged to have been elfectedin April 1915 after the provisions 
of section 59 of the Transfer of Property Act were extended to. 
Upper Burma. It was contended on the defendant’s behalf that 
section 91 of the Evidence Act only excludes extraneous evidence 
of the terms of a centract, which ought to have been reduced 
to writing but was not, and that tnerefore, the fact of the mortgage 
could be proved by oralevidence. Held, thatin the absence of any 
rebutting evidence, long possession is sufficient to prove owner- 
ship. eld, further, that as the word “ mortgage” conveys all the 
terms of a contract for disposition of a specific immoveable 
property for the purpose of securing the payment of money 
advanced by way of loan, section 91, Evidence Act in the present 
case bars the proof of any part ofthe transaction. Held, also, that 
entries in authorised maps ana revenue registers evidencing 
mortgage can be acted upon by the Courts only when evidence | 
other than these documents is admissible in evidence. Mi Za 
U and others v. Nga Pyan, 2 U.B.R. Evidence, p. 3; Nannhi Jan 
v. Bhuri, 30 All. 321—referred to. ‘Maung Hlaing and others 
v. Maung Chit Su, 1 Ran. 135—dissented from in part. 


Maune Tun v. MauNG KHAN AND ONE’ Sort oes 44t 
EVIDENCE ACT, SECTIONS 106, 114 : See PENAL CODE, SECTION 408 476 


FaLsE ACCOUNT OF LOSS OF GOODS. ENTRUSTED, PRESUMPTION FROM : 
See PENAL CODE, SECTION 408 ats xe sis 476 


ILLEGAL CONTRACT, MONEY PAID UNDER—Recovery of the money paid, 
when permissible—In a suitfor mere enforcement or for damagesfor 
breach of illegal contract, repayment cannot be decrecd—Complaint 
be amended to plead illegality and claini return of deposit—A mend- 
ment of the plaint on appeal where fresh suit time-tarred. Held, 

_ that where an executory contract is made for illegal sale of goods 
and theilleca] contract has not been carried out but remains totally 
unperforined, itis open to a party to repudiate the illegal contract 
/ and on the avoidance of the samé to recover any monies deposited 
thereunder. Hel, also, that, where the suit was framed for 
enforcement of the contract and for damages for breach, a decree 
for repayment of the money paid could not be passed, unless the 
plaint was amended. Semble :—Where leave to amend the piaint 
was applied for on appeal, at a time when a fresh suit on the 
amended allegations would be barred by limitation, leave would be 
refused. Hampden v: Walsh, (1876) 1 Q.B. 189; Hermann v. 
Charlesworth, (1905) 2 KB. 125 ; In re Great Berlin Steamboat 
Co., (1884) 26 -Ch.D. 616; Kearley v. Thomson, (1890) 24 
Q.B.D. 742 ; Mearing v. Hellings, (1845) 15. L.J. 158 ; Savage v. 
Madder, L.J. Ex. 1783 Symes v. Hughes, (1870) 9 Eq. 475 ; 
TP. Petherperimal Chettyv. R. Muniandy Servai, (1901) 4 L.B.R. 
286 ; Tappenden v. Randal, (1801) 5 R.R. 662—referred to, 
Janadran Kishori Lal v. Shib Pershad Ram, (1915) 43 Cal. 95 ; 
Taylor v. Boweit, (1876) 1 Q.B.D, 291—followed. 


Higs£Ee Devray & Co.v. MauNnG NYUN SHEIN .. os 41% 


N 2) E a : C vet . 
INCOMPLETE TRANSACTION OF MORTGAGE DOES NOT CREATE A CHARGE : 
See CHARGE ON LAND 8 See 429 
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JUDGMENT WITHIN THE MEANING OF CLAUSE 13, LETIERS PATENT: 
‘See LETTERS PATENT, CLAUSE 13 sas ee 


LETTERS PATENT, CLAUSE 13—Order giving directions to ‘the Sonenie- 
sioner appointed to take accounts, au order regulating procedure 
and not giving a final decision as fo the rights of parlics whether 
appealable—* Judgment” within the meaning cf clause 13, Letiers 
Patent. In a suit for a partnership account, the Commissioner 
appointed to take the accounts made an application, to the Judge 
on the Original Side of the High Court, for directions, as to whether 
he should only go into the accounts filed by the 4th defendant, the 
accounting party, or should aiso go into the accounts of certain 
transactions that had taken place between the ist and 4th defend- 
ants. The Court thereupon passed an order giving the directions 
asked for andagainst this order the Ist defendant appealed. Held, 
that the order of the Court, giving directions being merely an 
order regulating procedere and not being one giving a final adjudi- 
cation o1 the rights of the parties, was nota‘ Judgment” within 
the provision of clause 13 of the Burma Letters Patent and, there- 
fore, wasnotappealable. Hadjee Ismail Hadjee Habceb v. Hadjee 
Mohamed Hadjee Joosib, 13 Benga! L.R. 91 ; Ramendra Nath Roy 
v. Brojendra Nath Das, 45 Cal. 131; T.V. Tuljaram Row v. 
M.K.R.V. Alagappa Chettiar, 35 Mad. 1; The Justices of the 
Peacz for Calcutta vy. The Oriental Gas Company, Limi‘ed, 8 Bengal 
L.R. 433 followed. 


Yro Enc BYAN v, BENG SENG & Co. AND OTHERS ne 
‘MAPS AND REVENUE REGISTERS, PROBATIVE VALUE OF ; See EVIDENCE 
ACT, SECTIONS 23 AND 91 aye ova Es 
MORTGAGE WITHOUT REGISTERED DEED, ORAL-EVIDENCE. HOW FAR ~ 
ADMISSIBLE : See EVIDENCE ACT, SECTIONS 23 AND 91 uae 
“ORAL EVIDENCE TO PROVE UNREGISTERED MORTGAGE HOW FAR ADMIS- 
SIBLE : See EVIDENCE ACT, SECTIONS 23 AND 91 Bes eee 
ORDER GIVING DIRECTIONS TO COMMISSIONER TO TAKE ACCOUNT, 
WHETHER A JUDGMENT :See LETTERS PATENT, CLAUSE 13 oes 


PENAL CODE (XVL OF 1860), SEcTION 408—Servant giving a false 
account of the loss of goods entrusted to him—Presum ption of mis- 


appropriation—Evidence Act (I of 1872), sectiows 106,114. Where. 


property is entrusted to a servant and such servant fails to return 
or to account or gives an account which is shown to be false and 
incredible, it is ordinarily a reasonable inference that he has 
criminally misappropriated the property so entrusted to him and 
dishonestly converted it to his own use. Insuch cases the Courts 
are entitled to draw hostile inferences and presumpticns from the 
action and statements of the servant, 


Sona MEAH vw. KING-EMPEROR — E tees 


-PRACTICE— Sentence on accused under section 379, Indian Penal Code, 
set aside and committal of accused to Sessions under section 379 
ordered bythe High Court —Committal proceedings, what should be 
done in. . Where the appellant was tried and convict.d under 
section 379 of the Indian Penal Code and his conviction was set 
aside and committal to the Sessions under Section 397 was 
ordered by the High Court, held, that the committing Magistrate 
should have merely re-opened the original proceedings, framed a 
fresh charge, explained it to the accused, required him to give in 
his list of witnesses for Sessions, and after examining (if he thought 
fit), any of those witnesses who had not already been examined 
by a short formal order, committed the appellant. 


Nea Myainec v. KING-EMPEROR ae ae eee 
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PRE-EMP110N, R1GHT OF—Sale by a mother of land lefi by her 
deceased husband—Right of a younger son—Pre-emption by one 
of the several persons. Held, that on the sale by a mother to a 
stranger of land, left by a deceased father, the children van have 
no right of pre-emption as they are not co-heirs with the mother 
and as the right of pre-emption exists only amongst co-heirs and 
is enforceable only against the person or persons who inhtcrited 
jointly with the claimant. Semble :—A co-heir may individually 
bring a suit for pre-emption if he joins the other co-hei:s as 
defendanis. Ma Sein Ton v. Maz Lon, 8 .13.R. 501; Ye Nan O v. 
Aung Myat San, 8 L.B.R. 466—followed. Mo Thi. v. Tha Kwe, 
4 L.B.R. 128—dissented from. : 


MaAUNG Ba CHO AND TWO v, MAUNG SAN TIN AND TWO 


PRE-EMPTION BY ONE ONLY OF TIE SEVERAL PERSONS ENTITLED : Sec 
PRE-EMPTION, RIGHT OF ove owe ove Soe 


PRESUMPTION OF MISAPPROPRIATION MAY BE DRAWN FROM A FALSE 
ACCOUNT OF HOW GOODS ENTRUSTED TO A SERVANT WERE LOsr: 
Sce PENAL CODE, SECTION 408 aire fed 


REPAYMENT OF MONEY PAID UNDER AN ILLEGAL CONTKACT, WHEN 
ENFORCED : Se ILLEGAL CONTKACT, MONEY PAID UNDER wae 


RIGHT TO GET RID OF NATURAL DRAINAGE LY GRAVITAT.ON—# lood 
water dueto the fault of the occupier on the higher level——Aa joi .iing 
occupier on Lower level not competent to raise high bunucds to keep 
out water from lusland, The parties were vccupiers of adjoining 
lands borderiug on the Udo Stream. Each of the owners of all the 
several lands bordering on the stream had maintained bunds along 
the bank of the stream to prevent itfrum overflowing on to his 
ewn land ; the plaintiffs-appellants hac such a bund but had neglee- 
tediil with the resultthatit wasbrcached. ‘the respondent whose 
land was adjoining but was on a lowerievel raised tngh bends to 
keep out the water coming through the beach in the plaintiffs’ 
bund with the result that damage was caused to the plaintiffs’ 
crops. If the defendant’s bund were removed, the conseq ‘ence 
would be that the water from the plaintiffs’ ind would How on to 
the defendant’s land and cause damage tu his Own crops. The 
plaintiffs sued for an injunction directing the defendant tu reduce 
their bund to its former height. Held, that the plainiilfs, not 
having caused by their neglect more than the natural How of water 
on to the defendant’s land, were entitléd to an injuncticn direct- 
ing the defendant to reduce his boundary kazir (bund) to its former 
height. Held, however, that on the facts it was equitable togrant 
the injunctior upon the express condition that the plaintiff Tepairs 
his own bund along the bank ot the stream and maintains it at its 
former height and in its former conditicn. Banoo Mahomed 
Hoosein v. Ma::ookial Dawlat Chand, 3 B. L.T. 77—followed. 
Ramsawiny Naicker v. Rasi Naiker, 38 Mad. 149—distinguashed. 
Moksodaliv. Ma Wliand one, 1 Ran, 427—modified, 


Ma HLa AND ONE ¥. MOKSODALI ws Se ee 
SALE OF IMMOVEAPLE PROPERTY, WHETHER ‘BARRED FROM DENIAL OF, 
WHERE NO KEGISTERED DEED EXECUTED ; See ESTOPPEL oe 


SECURITY FOR STAY TO BE.IN FORM OF MORTGAGE : See CilARGE on 
LAND . «. ove owe ore ie ant 


SET-oFF, VALUATION OF FOR THE PURPOSE OF JURISDICTION—Suits 
Valuation Act {V LI of 1887), section 8—Portion of the amount 
claimed Lo be set-off, admitied and defendant given credit for, in 
the plaint—Civil Procedure Code (V of 1908), Order 8, Rule 6, 
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Held, that the valuation of a set-off for the purpose of jurisdiction 
must be taken as relating to the whole of the ascertained sum su 
pleaded, and without reference to any portion of the plaintiff's 
claim which the defendant admits. Held, also, \hat where the 
plaintiff in his plaint admits and gives credit lo the defendantfora 
cerlain sum, such sum being a porlion of the amount which the 
defendant seeks to set-off, the valuation of the set-off, for purposes 
ol jurisdiction must be taken to be.the amount of the ascertained 
sum pleaded, exclusive of the amount given creditfor, Brojendra 
Nath Das v. Budge Budge Jute Mill Co., 20 Cal. 527—followed. 


D. S. ABRAHAM & Co, v. EBRAHIM GORABHOR: ms 
SET-OFF, VALUATION OF WHERE PORTION OF AMOUNT CLAIMED ADMI'- 
TED AND GIVEN CREDIT OF IN THE PLAINT : See SET-OFF nc 
Surts Valuation ACT, SECIION 8 : See SET-OFF vee “ua 


SURVIVING PLAINTIFFS-RESPONDENTS BEING THE LEGAL REPRESENTA- 
TIVES OF THE DEC: ASED PLAINTIFF-RESPONDENT, WHETHER THEY 


SHOULD BE PLACED ON THE RECORDS AS LEGAL REPRESENTATIVES ; © 


Scé ABATEMENT OF APPEAL ane aes wees oir 
TRANSFER OF PROPERTY ACT, SECTION 100: Sce CHARGE ON LAND 


YOUNGER SON, WHETHER ENT!TLED TO PRE-EMPT LAND SOLD BY 
MOTHER AFSER FATHER’S DEATH ; See PRE-EMPTION, RIGHT OF 
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That, we have held, no Subdivisional Court can do. 


413 


1924 


There can be, in’ our opinion, no doubt whatever Harpayar 


that the intention of the legislature was in this 
proviso to make provision for appeals from a decree 


AND ONE 
2 
Ram Doo. 


of a Subdivisional Court the jurisdiction of which Rosisoy, 


had been extended by the Local Government by 
notification to more than Rs. 5,000 in exercise of 
the powers conferred by section 7(6) of the Act. 

In the present case, the Subdivisional Court, 
having jurisdiction owing to the valuation put upon 
his claim by the plaintiff, passed a decree which was 
within the limits of the Court’s pecuniary jurisdiction. 
The appeal lies from that decree, and there is no 
finding at present that the value of the subject- 
matter of the suit is more than Rs. 2,128. 

We see no reason, therefore, for holding that, 
. because the plaintiff now in appeal chooses to increase 
bis claim, that alters the course of the appeal. This 
was held by the late Chief Court in the case of 
Ma Mav. Ma Hmon (5). 

The same view was taken in Thein Yin v. Fowcar 
Brothers & Co., Ltd. (6). 

For the above reasons ‘ve’ must hold that the 
appeal lies to the District Court, and miust be 
returned for presentation to that Court. 

As to Court-fees we pass no orders ; but it will be 
for the District Court to take such action as it thinks 
necessary on this matter. 

As to costs, the appeal, having been filed in this 
Court under the orders of the District Court, we 
think that costs should abide the result of the 
appeal. 

(5) (1908) 4 L.B.R. 279. (6) (1907) 4 L.B.R. 120. 
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INDIAN LAW REPORTS. [ Vox. II 


APPELLATE CIVIL. 
Before Mr. Justice Lentaigne and Mr, Justice Carr. 


HIRJEE DEVRAJ & Co. 
v. 
MAUNG NYUN SHEIN.* 


qilegal nevlveet, nioney paid ian —Reboy ery of the money paid, when permis- 
sible—In a suit for mere enforcement or for damages for breach of illegal 
contract, repayment cannot be decreed—Can plaint be amended to plead 
illegality and claim ‘return of deposit 2—Amendment of the plaint on 
appeal where fresh suit time-barred, 

Held, that where an executory contract is made for illegal sale of goods and 
the illegal contract has not been carried out but remains totally unperfomed, it 
is open toa party to repudiate the illegal contract and on the avoidance of the 
Same to recover any moneys deposited thereunder. 

Held, also, that where the suit was framed for enfortement of the contract 
and for damages for breach, a decree for repayment of the money paid could 
not be passed, unless the plaint was ameuded, 

Semble :—Where leave to amend the plaint was applied for on appeal at a ~ 
time when a fresh suit on the amended allegations would be barred by 
limitation, leave would be refused. *t : 

Hampden v. Walsh, (1876) 1 Q.B. 189 ; Hermann v. Charlesworth, (1905) 
2 K.B.125 ; In ve Great Berlin Steamboat Co., (1884) 26 Ch. D. 616; Kearley 
v. Thomson, (1890) 24 Q.B.D. 742 ; Mearing v, Hellings, (1845) 15 L.J. 158; 
Savage v. Madder, 36 L.J. EX, 178; Symes v, Hughes, (1870) 9 Eq. 478. 
T. P. Petherpermal Chetty v. R. Muniandy Servai, (1901) 4 L.B.R. 266 F 
Tappenden v, Randall, (1801) 5 R.R. 662—referred to. 

Janavdan Kishore Lal v. Shib Pershad Ram, (1915) 43 Cal. 95 ; Taylor v. 


Bowen, (1876) 1 Q.B.D. 291—followed. 


This was an appeal from the decree of the 
District Court of Tharrawaddy dismissing the plaintiffs- 
appellants’ suit (@) for damages due to the defendant’s 
non-performance of two contracts dated the 19th 
June 1919 and the 4th July 1919 respectively for the: 
sale of paddy and (6) for the return of the earnest- 
money paid by them in each case. The suit was 
instituted on the 8th May 1922. The provisions of 








as 


* Civil First Appeal No, 106 of 1923 from the decree of the District Court 
of Tharrawaddy in Civil Regular No. 17 of 1922. 
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Financial Department Notification No. 51 issued by 
the Government of Burma on the 17th May 1919 
made the contracts illegal. On the 14th March 1923 
the District Court held that the plaintiffs were not 
entitled to a decree either for damages or for the 
return of the earnest-money as the contracis were 
illegal, and dismissed their suit. Against this decree, 
the plaintiffs preferred their present appeal in the 
High Court wheréin for the first time they abandoned 
their claim for damages and claimed only to recover 
the earnest-moneys deposited. The appeal came for 
disposal before a Division Bench composed of 
Lentainge and Carr, JJ., with the result shown in their 
Lordships’ judgments reported below. 

It will be observed that while dismissing the appeal 
_ Lentaigne, J., was of opinion that, in a properly framed 
suit, the plaintiffs would have been entitled to a refund 
of the earnest-moneys on the basis of the invalidity of 
the illegal contracts, but that such a claim having 
been raised for the first. time only on appeal and 
being inconsistent with the cause of action as.pleaded 
in the suit before the Court, the Court was precluded 
from exercising its discretion te allow the plaintiffs 
to.amend their plaint in order to enable them to make 
such a claim, since a fresh suit would have been time- 
barred by limitation on the date when such inconsistent 
claim was first put forward. On the other hand, 
Carr, j., while concurring in the dismissal of the appeal 
on the ground that in their present suit the plaintiffs 
could recover nothing, preferred to express no opinion 
as to whether the plaintiffs might have been allowed 
to amend their plaint had they applied to do so, or 
“whether they could have succeeded in a separate 
suit, if not time-barred. 

P. H. Judge—tor the ondllents, 

Maung Pu—for the Respondent. 
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LENTAIGNE, J.—On the 17th of May 1919 the 
Government of Burma, in exercise of powers conferred 
by rule 11, sub-rule (2), clause (b) of the defence of 
India (Consolidation) Rules, 1915, as subsequently 
amended, by a Financial Department Notification No. 
51, prescribed with effect from that date that the 
maximum price at which unhusked rice (paddy) may 
be sold in Burma shal] not exceed Rs. 150 per 
hundred baskets, each containing 46 lbs. weight of 
paddy delivered at the purchaser’s premises in 
Rangoon, Moulmein, Bassein or Akyab, and that 
when delivery is taken at some other piace, the 
maximum price shall not exceed the same rate less 
the actual cost to the purchaser of removing the 
paddy to whichever of these four places is the nearest. 

The notification also points out inter alia that if 
any person sells or buys unhusked rice (paddy) at a 
price in excess of that fixed by the notification, such 
person shall be punishable with imprisonment for a 
term which may extend to six months, or with fine 
which may extend to Rs. 1,000 or io three times 
the price paid by him for the paddy, if sold or 
bought, whichever is most. 

On the 19th June 1919 the respondent and 
appellants’ agent executed a set of bought and sold 
notes under which it was agreed that the respondent 
should sell and deliver at Gyobingauk ‘5,000 baskets | 
of paddy to the appellants within 90 days from the 
date thereof at the rate of Rs. 180 per hundred 
baskets of 60 lbs. ; and at the time of the transaction 
appellants’ agent paid’’to the respondent Rs. 1,000 
as earnest-money. These notes contain the words 
“sold” and “bought” in Burmese, but it is obvious 
that the contract only contemplates an executory 
contract or agreement to sell and deliver at a future 
date. 
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On the 4th July 1919 by another set of bought 
and sold notes the respondent agreed to sell and 
delivor to the appellants at Gyobingauk within 90 days 
from that date a further quantity of 5,000 baskets of 
paddy at the rate of Rs. 190 per 100 baskets of 60 Ibs., 
and at the time of the contract the appellant’s agent paid 
the respondent a sum of Rs. 1,000 as earnest money. 

No paddy was delivered under either of these 
contracts and the respondent refused to return the 
earnest-money or pay any damages. 

On the 8th May 1922 the appellants. instituted the 
suit now under appeal claiming damages for non- 
performance in each case on the ground that the 
market price had risen, etc., and also claiming the 
return of the earnest-money in each case. 

The respondent raised. the defence that the 

contracts were wagering contracts, but eventually 
abandoned that defence and relied solely on this 
other alleged defence that the contracts were illegal 
because the contract price would exceed the maximum 
rate permitted under the notification. 
. Theratein the first contract of Rs. 180 per hundred 
60 lbs. baskets is equivalent to Rs. 138 per hundred 
46 lbs. baskets and the rate in the second contract of 
Rs. 190 per hundred 60 Ibs. baskets is equivalent to 
betiveen Rs. 145 and Rs. 146 per hundred 46 Ibs. 
baskets, but it was held that, when the freight and 
surcharge per railway wagon and four different 
classes of coolie charges for loading and conveying 
this paddy to, and unloading, etc., the same at 
the nearest port of Rangoon are taken into consider- 
ation and added to thesc figures, the contract rate 
would exceed the maximum or ccntrol rate under 
the notification. 

‘The District Judge held that the contracts were 
illegal and he dismissed the suit with costs, holding 


417 
1924 


HIRJEE 
Devray & 
Co. 

v. 
MAuNG 


.NYuN SHEIN. 


LENTAIGNE; 


418 


1924 
HIRJEE 
DrEvral & 
Co. 
: v. 
MAUNG 


Nyun SHEIN. 


LENTAIGNE, 


INDIAN LAW REPORTS. (Von. 12° 


that the plaintiff was not entitled either to damages 
or to a return of the earnest-money. 

The present appeal is against that decision and 
the appellant claims that he is entitled to recover 
the sums paid as earnest-money on the strength of 
an unreported decision of a bench of this Court in- 
connection with a similar executory agreement for 
the sale of paddy which had similarly been left 
totally unperformed and in respect of which agree- 
ment it had been found after a similar elaborate 
calculation that the contract rate, when converted 
into a rate for 46 Ibs. baskets and with freight and 
other charges added, would exceed the control rate 
by Rs. 2-12-0 per hundred baskets ; and on such 
finding it was held that the contract was in fact 
illegal, but that the illegality was not apparent on 


the face of the contract and could only be discovered 


by means of an enquiry into the cost of freight, 
handling and other charges and that therefore the 
Provisions of section 65 of the Indian Contract Act, 
would apply, and that since the contract had been 
discovered to be illegal the defendant was bound to 
refund any benefit which he had received under it. 

In that case the decree for the refund of the 
deposits on the basis of the invalidity and avoidance 
of the contract had been in fact granted by the 
trial Court ; and that to had been done long before 


the expiry or the prescribed period of limitation for 


the institution of asuit for such relief and at a time 
when it would have been open to the plaintiff to 
institute a fresh suit for that relief if leave bad been 
refused for any amendment of pleadings necessary 
for the granting of such relief. In a subsequent part 
of this judgment I will point out some important — 
differences between that case and the case now under 
appeal, where no relief was granted by the trial Court 
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and no application was made for such relief on the 
inconsistent basis until after the expiry of the period 
of limitation which would bar the institution of a 
fresh suit for such relief. 
In the case now before me the defendant filed a 
statement purporting to show the equivalent of the 
,control rate of Rs. 150 as amounting to Rs. 195-10-5 
for one hundred baskets of paddy, and estimating 
the deductions to be made from that rate at Rs. 19-13-9 
for the purpose of estimate what would be 
the proper control rate-in force at Gyobingauk, and 
showing the rate of Rs. 175-12-8 as the alleged 
actual control rate for Gyobingauk. That statement 
assumes that the capacity of a 114-ton wagon is only 
400 baskets of paddy, but no evidence was produced 
in order to prove that fact. The Railway Goods 
Clerk who was the only witness examined as to the 
railway freights gave the ordinary advertised freight 
for a 114-ton wagon and the surcharge imposed in 
addition to such advertised rates of freight, but his 
only evidence as to the capacity of such a wagon 
was to the effect that 114 tons is equivalent of 7,160 
viss. Ifa viss is treated as the equivalent or 3°60 lbs. 
the capacity would appear to be 4293 baskets of 
paddy each weighing 60 lbs. and not merely 400 
baskets. A rectification of the figure on that basis 
would increase the control rate at Gyobingauk to 
Rs. 179-4.0. That alteration would not cure the 
technical legal defect because the contract rate of 
the first contract would still be about twelve annas 
above the control rate for 60 lbs. baskets and a 
little over nine annas above the control rate for 46 lbs, 
baskets. The contract rate for the second contract 
would, however, be more than ten rupees above the 
control rate. The plaintiff did not appear to 
dispute any allegation as to the tates of freight or of 
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coolie charges, and he produced no evidence to 
rebut the evidence of the Railway Goods Clerk or of 
the two traders examined for the defendant in order 
to prove coolie charges at higher rates than those in 
the statement. Both parties alleged that they had no 
knowledge of the notification at the time of the 
contracts, and the plaintiff's agent also alleged that 
he did not know the freight charges, etc. Though 
the truth of the latter allegation may appear improb- 
able on the part of the agent of a big paddy 
trader, I realise that it may be the truth, and I think 
it probable that the plaintiff's agent did not realize 
that the two contracts were illegal at the time when 
he made these contracts, because if he did realise 
that fact, it is difficult to see why he should have 
been so foolish as to pay such large sums as earnest 
money and enter into the second contract at such a 
high rate, when the control rates would in all prob- 
ability make his principal a certain loser when he 
resold the paddy, or milled the paddy and sold it as 
rice, under the similar contro] rates applicable to the 


‘sale of rice. These considerations indicating an 


absence of any improper motive right be points 
which would be taken inio consideration on any 
question on which the Court was requested to exercise 
its discretion, but they do not appear to otherwise 
affect the iegal question as to what rights the 
plaintiff had to obtain a refund of the earnest-money 


in a case where the illegal purpose had not been 


carried out. 

I find however that the plaintiff waited three years, 
all bu: one or two months, before instituting the suit 
in respect of these two allegedcontracts in respect of 
which he had paid such large sums as earnest-money 
without receiving anything in return, and the delay 
makes it probable that he must have been well 
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aware of the illegality when he instituted the suit. 
There has been considerable misunderstanding as to 
the law applicable to such cases, and this uncertainty 
was probably the cause of the great delay in instituting 
the suit, and it is unfortunate for the plaintiff that 
in his plaint he did not ‘plead the illegality or his 
doubt, if-he was still in any doubt, as to his proper 
remedy. His claim should have been based on an 
allegation of the invalidity of the contracts and-a 
Claim for the return of the earnest-money on that 
basis coupled with an allegation that the illegal 
object had not been carried out. 

The object of the notification and the penalties 
imposed under the Defence of India Rules was 
to prevent the sale and delivery of paddy at rates 
higher than the specified control rate, and though the 
Defence of India Rules -also brought offers to 
sell or to buy within the prohibition, I do not think 
that this point makes any difference. Many benami 
deeds executed by a debtor with the object of defeating 
his creditors would come within the provisions of 
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either section 421 or 423 of the Indian Penal Code .. 


and I am not aware of any case in which the real 
owner was deprived of his right of suit by reason 
of these provisions of the penal law in a case (treated 
as coming within the test or rule now recognised), 
in which the fraudulent intention had not been 


carried out to the extent of partially defeating a- 


creditor. The authorities show that the test turns on 
the question whether the intention to defraud creditors 
has been carried out or whether it still remains 
_executory. In the present case each contract was 

clearly an illegal contract which could not be enforced, 
but that is not the deciding point as regards the right 
to obtain a return of the earnést-money or deposits on 
its avoidance. The contracts. were . also merely 
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executory contracts for a sale and delivery of paddy 
in the future and so long as each contract remained 
totally unperformed, I am of opinion that the plaintiffs — 
had the right to avoid the contract and claim 
the return of his deposits. It is admitted that no 
paddy was delivered, and concequently I am of opinion 
that the case comes within the general rule of law as 
enunciated in the following decision which shculd 
not be limited to benami transactions. 
The decision in Tappenden v. Randall (1), is an 

early decision on the point in relation to an agree- 


_ ment against public policy. In Taylor v. Bowers (2) 


which is cited in Benjamin on Sale of Goods, the 
question came before the English Court of Appeal ; 
in that case the plaintiff being in embarrassed 
circumstances, had made over all his stock-in-trade 
to one Alcock, and-fictitious bills of exchange had 
been given by Alcock in plaintiff’s favour, and the 
object of the transaction was -to prevent plaintiffs 
creditors getting hold of the goods and so being 
paid in full; Alcock had subsequently made over 


_the goods to the defendant who had knowledge as 


to how Alcock had obtained the goods, and therefore 
the case was really decided on the principles which 
would apply if Alcock was-the defendant ; it was 
held by the Queen’s Bench Division that ithe 
fraudulent purpose not having been carried out, 
plaintiff was not relying on the illegal transaction, 


- but was entitled to repudiate it and recover his 


goods from Alcock and therefore from the defendant 
who had knowledge as to how Alcock had obtained 
them. In the Court of Appeal this. decision was 
upheld and Mellish, L.J., summarised the law in the 
passage that “if money is paid or goods delivered 


(1) (1801) 5 RR. 662. (2) (1876) 1 Q.B.D. 291. 
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for an illegal purpose, the person who had so paid 
the money or delivered the goods may recover them 
back before the illegal purpose is carried out, but if 
he waits till the illegal purpose is carried out or if 
he seeks to enforce the illegal transaction, in neither 
case can he maintain an action ; the.law will not 
allow that to be done.” | 

In Kearley v. Thomson (3), the plaintiff was not 
allowed to recover because the illegal purpose was 
in part performed, and Fry, L.J., appeared to doubt 
the correctness of the extent of the principle, and 
even the principle itself, as laid down in the above 
cited passage in the judgment of Mellish, L.J., but 
his remarks on this point were obiter, and he also 
expressly pointed out that there was another question 
as to what was the extent of the application of the 
principle, if the illegal purpose was carried into effect 
in a material part, and he then differentiated the 
case before him on the ground that the illegal 
purpose had in fact been carried out to a material 
extent. 

In the case of Hermann v. Charlesworth (4), the 
question again came before the English Court of 
Appeal in a case in which the parties had entered 
into an illegal marriage brocage contract ; and the 
defendant, a proprietor of a newspaper known as 
the ‘‘ Matrimonial: Post and Fashionable Marriage 
Advertiser,” had introduced possible husbands to 
the plaintiff and incurred expenses for that purpose, 
but that was held not to be a part performance, and 
_ the plaintiff was allowed to recover £ 52-0-0 which 

had been paid to defendant under a receipt under- 
taking to return £47-0-0 if no marriage took place 
within nine months, Collins, M.R., when discussing 


(3) (1890) 24 Q.B.D. 742, (4) (1905) 2 K.B. 123. 
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the various authorities, cited the following passage of 
Health, J., in Tappenden v. Randall (1) :—“‘It seems 
to me that the distinction adopted by Mr. Justice 
Buller between contracts executory and executed, if 
taken with those modifications which he would have 
necessarily applied to it, is a sound distinction. 
Undoubtedly there may be cases where the contract 
may be of a nature too grossly immoral for the 
Court to enter into any discussion of it ; as where 
one man has paid money by way of hire to another 
to murder a third person. But where nothing of 
that kind occurs, there ought to be a locus penitentic, 
and a-party should not be compelled against his will 
to adhere to the contract’’; and later on he cited 
with approval the abovementioned passage of Mellish, 
L.J., in Taylor v. Bowers (2) and pointed out that 
the distinction between that case. and Kearley v. 
Thoinson (3), was that in the later case the illegal 
purpose had been largely carried out. 

The above decisions were approved and followed 
by the Privy Council in the case of T. P. Petherpermal 
Chetty v. R. Muniandy Servai{5), where their Lordships 
applied the same principles to a benami transaction 
and made the following remarks :—-“‘ And further, 
the purpose of the fraud having not only not been 
effected, but absolutely defeated, there is nothing to 
prevent the plaintiff from repudiating the entire 
transaction revoking all authority of his confederate 
to carry out the fraudulent scheme and recovering 


_ possession of his property. The decision of the Court 


of Appeal in Taylor v. Bowers (2), and the authorities 
upon which that decision is based clearly establish 
this. Symes v. Hughes (6), and. In re Great Rerlin 
Steamboat Co. (”)). are to the same effect. And the 





(5) (1908) 4 Ea B.R. 266 (1908) 35 Cal. 551. (6) (1870) L R. 9 Eq. 475 at 490. 
(7) (1884) L.R. 26 Ch.D. 616. : 
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authority of these decisions, as applied to a case 
like the present, is not in their Lordships’ opinion, 
shaken by the observation of Fry, L.J., in Kearley v. 
Thomson (3),”’ 

I think that the principles enunciated in these 
authorities are directly applicable to cases like those 


now before me in which executory contracts are’ 


made for illegal sales of goods; and if the illegal 
sale has not been carried out and remains totally 
unperformed, itis open to a party to repudiate the 
illegal contract and on the avoidance of the contract 
to recover any moneys deposited thereunder. 
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A question, however, arises as to the meaning of | 


a passage in Taylor v. Bowers (2), which was also 
quoted with approval in Hermann v.Charlesworth (4), 
in which Mellish, L.J., stated that—“If he waits 
until the illegal purpose is carried out, or if he seeks 
to enforce the illegal transaction, in neither case can 
he maintain an action; the law will not allow that 
to be done.” Itis clear that the law will not allow 
the party to enforce the illegal transaction, but I do 
‘not regard the passage as also meaning that if the 
pariy institutes a suitin order to enforce the illegal 
transaction, he wiil thereby lose his right to repudiate 
the transaction and to avoid it, at least, in a 
subsequent suit, or if he has elected to do so by an 
application to the Court to be allowed to amend in 
the same suit. For example, if a party has ‘a doubt 
as to the legality er otherwise of a contract, I can 
see no reason why a party should not request the 
Court to decide on that question and to decide on 
the alternative questionsas to what relief he should 
get, thatis, to give him relief on the affirmation of 
the contract if the Court finds the contract to be 
valid, or in the alternative to give relief on the basis. 
of the invalidity of the contract if the Court holds 
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that the contract is invalid. I have noticed two old 
English decisions of 1845 and earlier in which a 
plaintiff had sued for recovery of a sweepstake as a 
winner, and when it was held to be illegal and a 
lottery, he asked that he should be given back his 
own stake, but that relief was refused in Mearing v, 
Hellings (8), on the technical ground that his particulars 
of demand had not given notice of such claim. Iam 
therefore under the impression; that the doubt on this 
point was based on a point of pleading and not on the 


_ substance of the case. The plaintiff could therefore 


have filed a fresh suit making the claim for avoidance 
of the contract and recovery of the deposit as on a 
new cause of action inconsistent. with that of the 
previous suit. If that was the position I can see no 
reason why he should not be allowed to file a_ suit 
in the alternative, or why he should not, on the 
defence of illegality being taken, be allowed to apply 
for permission to amend in order to obtain such 
relief. . 

In the case now before me, the suit was not 
instituted until the 8th May 1922 and _ when 
instituted, it was a suit claiming the return of the 
deposits and damages on the basis of the alleged 
validity of the contract and the alleged breach by 
the defendant. When the defendant pleaded the 
defence of illegality, besides the defence of wagering - 
which was subsequently abandoned, no application 
was made to the trial Court for an amendment of 
the plaint and there is no indication of any attempt 
to obtain a decree on the basis of the invalidity of the 
illegal contract. Judgment was delivered dismissing | 
the suit on the 14th March 1923. The present 
appeal was filed on the 26th May 1923 and the 
wr er ne ee 

(8) (1845) 15 L.J. 158 ; 14 M.& W. 7115 
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claim that a decree. should have been passed for 
the return of the deposit under. section 65 of the 
Indian Contract Act appears to have been then raised 
for the first time. That claim was inconsistent with 
the cause of action as pleaded in the suit; and the 
question arises whether the Court should exercise its 
discretion to allow the plaintiff to amend his plaint 
in order to make such claim. As a fresh suit would 
have been barred by limitation onthe date when 
such inconsistent claim was first put forward, and 
the defendant had acquired his right to take such 
defence against any such new claim inconsistent 
with the ‘case as previously made, I do not think 
that an amendment to that effect should be allowed 
even if the case was still.in the trial Court; but 
when the plaintiff has failed to make such claim in 
the triat Court, there is a stronger ground why he 
should not be allowed to make such claim on_ this 
appeal—see Janardan Kishore Lal v. Shib Pershad 
Ram (9). 

For the above reasons, I would dismiss the 
appeal with costs. 


Carr, J.—I agree in the main with my learned 
brother’s judgment. The cases cited by him in which 
the plaintiff was held entitled to recover money paid 
under an unlawful agreement were all cases in which 
the suit was based, or was held to be based, on the 
repudiation of the agreement. Hampden vy. Walsh (10) 
is another case of the same class. 

In interpreting the meaning of the words of Mellish, 
L.J., in Taylor v. Bowers—“ or if he seeks to enforce 
the illegal transaction, in neither case can he main- 
tain an action: the law will not allow that to be done,” 


(9) (1915) 43.Cal. 95. (10) (1876) 1 Q.B.. 189. 
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I desire to limit myself strictly to the case before 
me. In this case the plaintiff-appellants did sue to 
enforce the illegal transaction and in my view the 
above statement of the law, which appears to have 
met with general acceptance, shows that in this suit 
they cannot recover anything, Whether they might 
have been allowed to amend their plaint, had they 
applied to do so, and whether they could succeedin 
a separate suit, if not time-barred, are questions on 
which I prefer to express no opinion. In my view 
they do not arise. It is true that in this appeal the 
appellants have abandoned their prayer for damages 
but I cannot regard that asin a a way equivalent to 
an application to amend, 

Reference may be made to the case of Savage v. 
Madder (11), which supports the view that in this suit 
the plaintiffs must fail. The headnoterunsas follows :—. 

“It is a good answer to an action for money had° 
and received that the money. was: deposited in the 


‘hands of the defendant to abide the. event on 


which a wager was made, and was claimed by 
the plaintiff as the winner of the wager, and _ that 
the plaintiff did not repudiate the wager, or 
demand back his money before the event thereof, 
and had never repudiated the wager, or claimed. 
the money on any other ground than as _ the: 
winner of the wager.” 

It was argued in that case that the plaintiff was: 
at least entitled to get back his own deposit. This 
contention was not specifically dealt with in the judg- 
ments, but it was not allowed. ; 

With regard to the unreported decision of a bench. 
of this Court to which my learned brother refers I 
cannot myself see any distinction in essentials be-. 
tween that case and this. In my view tle agreements. 
in both cases were illegal and void ab initio and I do. 

(11) (1867) 36L.J.Ex.178 
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not consider that that fact is altered by the fact 1924 


that certain enquiries and calculations were necessary HIRE 
in order-to establish the illegality, or that the agree- “Co. 
ments are thereby brought within the purview Of acne 
section 65 of the Contract Act.. Had my learned NrvnSrein 


brother agreed with me.in this I think it would have carr, J. 
been necessary to refer the question to a Full Bench 
but as he is able to distinguish the two cases I do 
not think that is necessary. 
I would dismiss the appeal with costs. 


APPELLATE CIVIL, 
Before Mr. Justice Duckworth, and Mr, Justice Godfrey. 


P.R.P.R. SOMASUNDRAM CHETTIAR 1924 
Q. 


° ; May 1. 
Y.P.N. NACHIAPPA CHETTIAR* 


Charge on land—Transfer of Property Act (IV of 1882), section 109—Stay o 
execution on security, order of the appellate Court for—Failure of the trial 
Court to take security as the lands already under an injunction, errone- 
ously considered. to be under attachment and further security therefore 
deemed unnecessary—Acquiescence in this arrangement by the judgment- 
creditor—incomplete transaction intended to be a mortgage, whether good 
as a charge—Civil Procedure Code, Appendix G, form of security for stay. 
In a previous suit against A, the respondents had. obtained an injunction 

order before judgment on certain lands belonging to A. Thesuit was decided 

in favour of the respondents and that decision was confirmed on appeaj 

During the pendency of A’s appeal, however, the appellate Court had ordered 

‘stay of execution on sufficient security being furnished to the trial Court by A 

The trial Court on receipt of the appellate Court's order made the followin, 

entry in the diary :—‘‘ Judgment-debtor’s property is already attached and 

thereforeno further security isnecessary. Decree-holder agrees.” It further 
appeared from the record that the respondents (the then decree-holders) 
regarded the property in question as merely offered as part-security and that at 
that date they did not consider that security had actually been given. Some, 
time after the appellants instituted their suit, the subject of the present appes] 
against the respondents, for a declaration that the lands in question were liable 





* Civil First Appeal No. 87 of 1924 (at Mandalay) from the decree nf the 
District Court of Kyauksé in Civil Regular No. 1 of 1923. — 
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4° be attached in execution of their own decree against A. The respondents 
contended that they had a charge on the lands for the amount of their decree 
under section 100 of the Transfer of Property Act. 

Held, that under the circumstances the respondents did not have a charge 
on the lands for their judgment debt. 

Heid, also, that the Code of Civil Procedure provides that security of lands 
should be given in the form of a mortgage and that therefore a transaction 
intended to be a mortgage but not reduced to writing or registered could not be 
considered to create a charge. 


Mukerjee—for the Appeliant. 
Aiyangar—for the Respondent. 


DUCKWORTH AND GODFREY, JJ.—In this case it is 
necessary to set out the facts, which have led up to 
the institution of the suit by the appellants, P.R.P-R- 
firm against the respondents, Y.P.N. firm Chettiars. 

In Civil Regular Suit No. 4 of 1920 of the 
District Court of Kyauksé, the Y.P.N. firm (present 
respondents ) obtained a money. decree against Maung 
Maung Po. During the course of their suit the 
Y.P.N. firm applied for a temporary injunction to be 
served upon Maung Maung Po ordering him not to 


-alienate certain immoveable property, and an injunction 


was issued and duly executed. Maung Maung Po 
appealed against this decision to the Court of the 
Judicial Commissioner of Upper Burma. In Civil 
Execution Case No. i3 of 1921 the Y.P.N. firm 
applied for execution of their decree, whereupon 
Maung Maung Po moved the Judicial Commissioner 
of Upper Burma for stay of execution, with the 
result that on the 16th of December 1921 the learned 
Judicial. Commissioner ordered an ad interim stay, on 
security being given to the satisfaction of the District 
Court. On the 17th of December 1921 the learned 
Additional Judge of the District Court noted the 

receipt of this order and. issued notice to the decree- - 
holder and. Maung Maung Po. On the 9th of 
January 1922 the learned Additional Judge passed 
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orders that, as the property was already attached, 
therefore no further security was necessary. 

It appears of course that the use of the. word 
“ attached’? was a misnomer. The judgment of the 
District Court makes it clear that an injunction had 
been issued and not an attachment order before 
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judgment. The matter is not, however, of any great DuckworTH 


importance. : 

~The learned Judicial Commissioner of Upper 
Burma dismissed Maung Maung Po’s appeal in May 
1922. 

On ‘the 26th June 1922 the present plaintifi- 
appellants, P.R.P.R. Chettiar firm, instituted a suit 
against Maung Maung Po on promissory-notes, and 
obtained a decree on Maung Maung Po’s admission, 
Thereupon in Civil Execution Case No. 4 of 1922 
the present appellant-plaintiffs applied for execution 


and attached the same property which appears in. 


the meanwhile to have been properly attached by 
the Y.N.P. firm. The P.R.P.R. firm applied for 
rateable distribution. In that Civil Execution Case 
(No. 4 of 1922); the Y.P.N. firm appears to have 
applied for removal of P.R.P.R.’s attachment, and the 
attachment was in consequence removed, though no 
civil miscellaneous case was opened. . 

In the present suit the plaintiff-appellants, P.R.P.R, 
applied for a declaration as against the Y.P.N, 
firm that the property in question was liable to be 
attached in execution of their decree. It would 
appear, though we can nowhere find it definitely 
stated, that the reason for the removal of the attach- 
ment in Civil Execution Case No. 4 of 1922 was 
that the learned Judge considered that the Y.P.N, 
firm had a charge upon the property under section 
100 of the Transfer of Property Act. But the 
plaintiff-appellants’ main contention. was that, -when 
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the learned Judicial Commissioner ordered stay of 
execution, conditional upon Maung Maung Po’s 
furnishing security to the satisfaction of the District 


‘Court, no further security was taken on the ground 


that Maung Maung Po’s property was already under 


attachment, and the defendant-respondents agreed to 


the adoption of this procedure. 

To this the defendant-respondents’ retort was that 
Maung Maung Po was called upon to furnish security, 
and on the 9th of January 1922 Maung Maung Po 
made an offer that his properties under attachment 
should be accepted as security, and that this was the 
reason why no further security was taken. It was 
further urged that the respondent-defendants, as decree- 
holders, had agreed to this and that a note was 
made evidencing the said offer and acceptance in the 
diary order dated the 9th of January 1922. It was 
pleaded that the judgment-debtor, Maung Maung Po 
who was the owner.of the properties in question, 
having offered them as security, and that the defendant- 
respondents as decree-holders having accepted the 
offer, the transaction did amount to a charge under 
section 100 of the Transfer of Property Act. Several 
issues were framed, including issues as to fraud 
ana collusion on the part of the appellant-plaintiffs but 
the suit was decided on the legal issue as to whether 
there was or was not,2 charge created in respect of 
the suit property under section 100 of the Transfer 
of Property Act. Upon this issue the learned Addi- 
tional Judge of the District Court found .that there - 
was such a charge created by the act of the parties as 
evidenced by the diary order dated the 9th January 
1922 in Civil Execution Case No. 13 of 1921, and 
dismissed the suit. The result of the appeal turns 
upon the question as to whether this decision of the 
District Court was right or not. , 
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The diary orders in Civil Execution Case No, 13 
of 1921 must be carefully looked to. 

Upon receipt of the ad interim stay order from 
the learned Judicial Commissioner, Upper Burma, 
the District Court issued notice to the Y.P.N. firm 
and the judgment-debtor, Maung Maung: Po, and 
ordered the latter to file his: list of securities for 
Rs. 5,359. This order was passed,on the 17th 
December 1921. 

On January 9th, 1922, pleader U Hmin appeared 
for the judgment-debtor, Maung Maung Po, and 
Nachiappa Chettiar for the Y.P.N. firm. Exactly what 
was said is not shown on the diary, but the learned 
Judge wrote as follows :—. “‘ Judgment-debtor's property 
is already attached and therefore no further security 
is necessary. Decree-holder agrees. Put up again on 
18th March 1922.” No security-bond was executed. 

On the 18th March 1922, the Judge was on tour 
and the case was adjourned by the Head Clerk to 
the 23rd March 1922, 

Meanwhile on the 3rd February 1922, the order 
* the Judicial Commissioner of Upper Burma mak- 

ng plenary the ad interim stay order had been received. 
On that date the clerk wrote on the reverse thereof 
“Execution has already been stayed. This may be 
fiied. Submitted.” The learned Judge initialled these 
remarks on the 4th February 1922. 

Then on the 23rd of March 1922 the case was called 
again. U.Hmin, pleader, was present for Maung 
Maung Fo. Nachiappa Chettiar filed an application, 
drafted by his lawyer, Mr. Aiyangar, in Mandalay, 
On the 17th March 1922, praying that the judgment- 
debtor, Maung Maung Po, might be called upon io 
furnish adequate security. As the result of this, the 
Court Bailiff was ordered to report the value of the 
property under attachment. 
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This application of Nachiappa Chettiar on behalf 
of the Y.P.N. firm is most important and the greater 
portion of it must for the sake of clearness be set out 
in full. The important portions of it were as follows:— — 

“ That in the above case the Judicial Commissioner 
of Upper Burma has ordered the defendant (judg- 
ment-debtor) to give security for the due performance 
of the decree. 

“That this Hon’ble Court has ordered that the 
properties against the alienation of ~which an order 
of injunction has been issued, may be given as 
security. 

-“That the said properties are only worth about 
Rs, 3,000, and the amount of the decree with costs, 
and interest would come up to more than Rs, 6,000, 
for which amount security has to be given by the 
judgment-debtor.” 

“That it is mecessary that the Bailiff should be 
asked to report upon the value of the security offered, 
and the defendant ordered to furnish adequate 
security.” 

This last paragraph is ‘of the greatest importance, 

Eventually by the 8th May 1922, the vaiuation of 
the attached properties was filed and it amounted to 
Rs. 3,904-8-0. The judgment-debtor was thereupon 
ordered to furnish sufficient security, 

This, however, was never carried out, because 
Maung Maung Po’s appeal was dismissed, and the 
Y.P.N. firm proceeded with the execution of their 
decree, until the appellant firm intervened. — 

Now, bearing in mind that no security bond was 
ever drawn up and executed, and taking note of 
the words used by the District Judge in his diary 
order of the 9th January 1922 and by the decree- 
holders Y.P.N. firm in their application filed on the 
32rd March 1922, we find it impossible to hold that 
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the property in question was ever actually madé¢ 
security for the due performance of the decree. 

The diary order dated the 9th January 1922 

stated merely that the property was already under 
attachment ; that therefore no further security was 
necessary ; and that the decree-holders.agreed to that. 
There was no order as to any security being accepted 
by the District Court, or as to the execution of any 
security bond, and it was not stated that the judg- 
ment-debtor’s pleader, U Hmin, made any offer that 
the property in question should be regarded as 
security for the purposes stated. We simply have 
what purported to be the Judge’s order that no fur- 
ther security was necessary. The use of the word 
‘“‘further’”’ does not, to our minds, indicate of neces- 
sity that the Judge considered that there was a 
charge upon the property by way of security. It 
seems to us that it merely meant that he considered 
‘that what he called “the. attachment” was all that 
“was necessary. Then there is the application of 
Nachiappa filed on the 23rd March 1922 which 
makes it abundantly clear that at that date he 
regarded the property in question as merely having 
been offered as part security, and that at that date 
he did not consider that security had actually been 
given. 
We do not therefore think that the learned 
Additional Judge of the District Court was justified 
in holding that by the order of January 9th, 1922, 
a charge under section 100 of the Transfer of 
Property Act had been created on the properties by 
the act of the parties. 

There are reasons also why we do not consider 
that even if there was implicitly some such 
agreement, a charge was created. The forms given in 
Appendix G of the Civil Procedure Code for 


435 


1924 
P.R.P.R. 
SOMASUN- 
DRAM 
CHETTIAR 
v. 
Y.P.N. 
NACHIAPPA 
CHETTIAR. 
DuckwortH 
AND 
GODFREY, 
JJ. 


436 


1924 
P.R.P.R. 
SOMASUN- 

DRAM 
CHETTIAR 


uv, 
Y.P.N. 
NNACHIAPPA 
CHETTIAR. 
DucKWoORTH 
AND 
GODFREY, 


JI. 


INDIAN LAW REPORTS.  [Vot. II 


security bonds in such cases indicate clearly that 
what is’ required is a mortgage of property to secure 
the decree, and such a mortgage would naturally 
require registration in cases where the property 
exceeded the value of Rs, 100. We are asked to 
hold that a transaction intended to be a mortgage and 
not reduced to writing or registered so that, it 
cannot operate as a mortgage, is a charge under 
section 100 of the Transfer of Property Act. This 
would, to our minds, be avery dangerous position 
to take up. 

What we think really happened in this case is 
that execution was stayed, although no security was 
ever given. In ‘fact the orders of the Judicial 
Commissioner, as well as the law as laid down in 
Order 41, Rule 5, of the Civil Procedure Code, were 
never complied with. 

The decree of the District Court is therefore 
set aside, and the suit is remanded to that Court, 
which will take the suit on to its file under its: 
original number, and will proceed to decide it upon 
the merits. The appellant firm will be given the 
cosis of this appeal, and also a certificate for the: 
recovery of Court-fees paid on the memorandum 
of appeal under section 13 of the Court Fees Act. 

Advocate’s fees five gold mohurs.: 
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APPELLATE CIVIL. 


Before Mr. Justice Duckworth. 


MAUNG BA CHO anpb two 
“vy. 
MAUNG SAN TIN anp two.* 


Pre-cmption, ight Rof—Sale by a mother of land left by her deceased husband— 
Rigit of a- younger son—Pre-emption by one of the several persons. 

Held, ibat on the sale by a mother to a stranger of land, left by 1deceased 
father, the younger children can have no right of pre-emption as they are not 
co-heirs with the mother and as the right of pre-emption exists only amongst 
co-heirs ‘ and is enforceable only against the person or persons whojinherited 
jointly with the claimant. ; 

Semble :—A co-heir may individually bring a suit for pre-emption if he 
joins the other co-heirs as defendants. 

Ma Sein Ton v. Ma Lon, 8U.B.R. 501; Ye Nan O v. Aung Myat San, 
8 L.B.R. 466—followed. i 

Mo Thi v. Tha Kwe, 4 L.B.R. 128—dissenied from. 


S. Mukerjee and Sanyal—for the Appellants. 
Ganguli—for the Respondents. 


Duckworth, J.—In this case the first respondent, 
Maung. San Tin, is the youngest son of the second 
respondent, Ma Phet Phu. During ihe rains of 
1284 B.E. Ma Phet Phu sold a piece of land consisting 
of a house-sité to the first and second appellants 
Maung Ba Cho and Ma Haliman, for Rs. 500. This 
property originally was the joint-property of Ma Phet 
Phu and her deceased husband, Maung Kyauk Lon. 
The third appellant, Ma Hla Bu, is an elder sister 
of Maung San Tin and Maung Po Han. The third 
respondent, Maung Po Han, was apparently the 
orasa son. Maung Po Han, Ma Hla Bu and Maung 
San Tin were all the children of Ma Phet Phu and 
Maung Kyauk Lon, her deceased husband. 


* S-ecial Civil Second Appeal No. 227 of 1923 (at Mandalay), from the 
cree cf the District Court of Myingyan in Civil Appeal No. 23 of 1923. . 
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Maung San Tin sued to enforce an alleged right 
of pre-emption in respect of the land in question in 
the Township Court. He was the sole plaintiff, 
defendants being his mother, his brother and sister 
and the vendees of the property. His right of pre- 
emption was contested by the defendants, his mother 
urging that he had no right of pre-emptionatall. The 
orasa son, Maung Po Han, contended that his mother 
sold the land in consultation with him and that the 
plaintiff was aware of the transaction and made no 
protest. Ma Hla Bu urged that the plaintiff had 
no right of pre-emption, but if anybody had that right 
it was she herself, and not the plaintiff. The Court 
of first instance appears to have held that the plain- 
tiff had a right of pre-emption, but dismissed the 
suiton the ground that he had not the means to 
buy the suit land, and that his claim was not, in 
effect, bond fide. 

In appeal to the District Court the learned Judge 
held that there was an unequivocal right of pre-emp- 
tion, and that the mere fact that Maung San Tin 
appeared not to have the means to make the purchase 
was immaterial, since he could in any event borrow 
the money. He placed reliance upon the case of 
Mo Thi v. Tha Kwe (1), and gave the plaintiff, 
Maung San Tin, a degree for pre-emption for the 
purchase-money, Rs. 500, which, the learned Judge 
ordered, should be paid beforé the 28th August 1923, 
in which case, Maung San Tin was to be given 
possession, but concluded by directing that if the 
purchase money was not paid as aforesaid the suit 
should stand dismissed with costs. 

I have read the proceedings, and, after consider- 
able thought, my opinion is that the views of both 





(1) (1907-1908) 4 L.B.R, 128. 
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the lower Courts are erroneous, when they held 1924 


that, in such a case as this, the youngest brother Maune BA 
hada right of pre-emption. I think that the case ee 
relied on by the learned Judge of the District Court yung san 
{Mo Thi v. Tha Kwe) has been implicitly overruled oC 
by the full bench case of Ye Nan Ov. Aung Myat a 
San (2). In that case Twomey, J. (Sir Daniel P°*}™ 
Twomey) laid down that the right of pre-emption can 

be enforced only against the persons or the person 

who inherited the land jointly with the claimants. 

The fact is that it is only amongst the co-heirs 
amwesaing or amwesabet that the right can exist, 

that is to say, persons: on whom an estate has 
devolved. According to Twomey, J.’s judgment in 

the full bench case, the term includes only those 

who have inherited the property jointly from a 
common ancestor ; as for instance, the children of a 
deceased person. In this case Maung San Tin, as 

the younger brother, can in no. way interfere with 

his mother’s disposal’ of the property, inasmuch as, 

on his father’s death, his mother, as a Burmese 
Buddhist widow, had an absolute right of disposal 

over the whole of the joint property of herself and 

of her late husband as against the children of their 
marriage, subject of course to any claim by the eldest 

son to certain specified property and to his quarter 

share as ordasa, and to any claim by the eldest 
daughter to certain specified property. That his 
mother’s position is such is clear from the full 

bench case of Ma Sein 10m v. Ma Son (3). The 

position would of course be different if both the 
\father and mother were dead, and the sale of the 
property had been made by one of Maung San Tin’s 

co-heirs. On Maung Kyauk Lon’s death, it cannot 


(2) (1915-1916) 8 L.B.R. 466. (3) (1915-1916) 8 L.B.R. 501. 
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be held that the plaintiff Maung San Tin was a 
co-heir with his mother, Ma Phet Phu. Co-heirs are 
defined in section 11, Volume I of the Kinwun 
Mingyi’s Digest. They consist of one’s elder and 
younger brothers, elder and younger sisters and their 
children. I do not think it could be held therefore 
that Maung San Tin was in any sense a paukpaw or . 
amwesaing during the lifetime of his mother, Ma 
Phet Phu. 

With this finding, it is not really necessary to deal 
with the greund of appeal that Maung San Tin 
alone was not entitled to file this suit for pre-emption 
but I think that it is clear that, in the correct 
circumstances, he would have been able, single-handed, 
to file such a suit, provided he made all his other 
co-heirs parties to the suit, which as a matter of fact 
was done in this case. Moreover, the fact that he 
had previously assented to the sale by his mother of 
half this property, is no criterion for holding that he 
consented to the sale of the remaining half. Ido 
not think that any more néed be said. The result is 
that the decree of the lower appellate Court is set 
aside, and that of the Township Court dismissing the 
suit is restored. The appellants and the second and 
third respondents will get their costs in the trial 
Court and in the lower appellate Court, which will 
be paid by the first respondent, Maung San Tin. In| 
this Court the appellants will get their costs payable 
by the first respondent, the appeal having been 
heard ex-parte as against the second and ‘third 
respondents. 
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APPELLATE CIVIL. 


Before Mr. Justice Godfrey. 
pte be 1924 


MAUNG TUN June. 12. 
v. 
MAUNG KHAN anbD oNE.* 


Evidence Act (I of 1872), sections 23 and 91— Oral evidence how far admissible 
where morigage .made without registered deed—Presumption from 
possession for many sears—Probative valucof authorised maps and entries 
in revenue registers, 

In a suit for declaration of ownership of certain land the plaintiff was proved 
to be in possession for about 10 years. He claimed to bein possession in virtue 
of an alleged sale in 1912-13. The defendant pleaded that the plaintiff was a 
mortgagee in possession, there being no registered instrument of mortgage 
although the mortgage was alleged to have been effected in April 1915 after 
the provisions of section 59 of the Transfer of Property Act were extended to 
Upper Burma. It was contended on the’defendant’s behalf that section 91 of 
the Evidence Act only excludes extraneous evidence of the terms of a contract, 
which ought to have been reduced to writing but was not, and that therefore, 

~ the act of the mortgage could be proved by oral evidence, 

Held, that in the absence, of any rebutting evidence long possession is 
sufficient to prove ownership. : : 

Held, further, that as the word ‘*‘ motrgage’’ conveys all the terms of a 
contract for disposition of a specific immoveable property for the parpose of 
securing the payment of money advanced by way of loan, section 91, Evidence 
Act, in the present case bars the proof of any part of the transaction. 

Held, also, that entries in authorised maps and revenue registers evidencing 
mortgage can be acted upon by the Courts only when evidence other than 
these documents is admissible in evider.ce. 

Mi Za U and others v. Nga Pyan, 2 U.B.R. Evidence, p. 3; Nannhi Jan v. 
Bhuri, 30 Au. 32i—referred to. 

Maung Hlaing and others v. Maung Chit Su, 1 .Ran. 135—dissented from 
ainpart, 


4 


Basu—for the Appellant. 
Ganguli—for the Respondents. 


GopFREY, J.—The defendant-appellant in this case 
attached certain land, holding No. 17 of 1920-21 in 


“ Civil Second Appeal No. 204 of 1923 (at Mandalay) from Civil Appeal 
No, 15 of 1923 of the District Court of Mandalay. 
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Kanbyu kwin, Madaya Township, in execution of his. 
decree in the Township Court against one Ma Pwa On, 
alleging it to be her property. The plaintiff-respond- 
ents applied to have the attachment set aside upon 
the ground that they had purchased the land from 
Ma Pwa On in 1912-13 and were owners in possession. 
They failed in their application, however, and then 
filed the present suit under Order XXI, Rule 63, for a. 
declaration of their right to have the attachment 
removed. 

‘Their suit was dismissed in the Subdivisionalk 
Court, Madaya, bui on appeal to the District Court, 
Mandalay, the Subdivisional Court’s judgment was 
set aside and the plaintiff respondents’ suit was. 


_ decreed. 


The defendant-appellant now appeals to this Court 
against the judgment and decree of the District 
Court. 

It is admitted that the plaintiff-respondenis have 
been in possession for the last 9-10 years, and_ that. 
they received possession from Ma Pwa On; but the 
question for determination is the nature of such 
possession, whether as owners by purchase for Ks. 400: 
as alleged by them or as mortgagees for Rs. 300, as 
alleged by the defendant-appellant. The  plainiiff- 
respondents adduced evidence of an incenclusive 
character, such as witnesses, who say they happened to- 
be present at the alleged transaction of sale ; but they 
really take the case no further than the fact of posses- 
sion, which affords a strong presumption of ownership 
in favour of the plaintiff-respondents. And if the case: 
rested there, there would be no difficulty. 

But the defendant-appellant claims to have 
established that the transaction was in fact a mortgage 
for Rs. 300 in April 1915. Now this was—unlike the 
planitiff-respondents’ allegation of a sale in 1912-13— 
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after the Transfer of Property Act had been extended 
to Upper Burma, and the provisions of section 59 of 
that Act, requiring a registered instrument signed by 
the mortgagor and attested by two witnesses therefore 
applied, and with it also section 91 of the Evidence 
Act, preventing the proof of such a mortagage except 
by the production of the document itself or by 
secondary evidence in such cases where secondary 
evidence is admissible. 

There being no registered document in this case, 
and no question of sécondary evidence; the defendant- 
appellant is faced with the difficulty as to whether 
he can give any evidence of the alleged mortgage at 
all. Asa matter of fact he has been allowed to give 
oral testimony on the point, and to put in a map and 
a counterfoil of an entry in the Revenue Register 
No. VII of April 1915 and to call the Revenue 
Surveyor in support of it. It would seem to be the 
practice for the Courts of first instance to admit 
everything and to determine the question of admis- 
sibility afterwards—and entirely erroneous method of 
procedure and one liable to lead to innumerable 
difficulties to say nothing of the prejudicial .effect 
documents improperly admitted are likely to have on 
the mind of the Judge. 

And the question now arises as to whether any of 
this evidence was in fact admissible at ail. It is 
contended that section 91 of the Evidence Act only 
excludes extraneous evidence of the terms of the 
contract, which ought to have been reduced to 
writing but was not, and, therefore, it is said that the 
fact of mortgage may be proved. 

This if seems to me is entirely fallacious. Section 
91 provides that ‘When the terms of a contract, or 
of a grant or of any other disposition of property, have 
been reduced to the form of a document, and in all 
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cases in which any matter is required by law to be 
reduced to the form ofa document, no evidence shall be 
given in proof of the terms of such contract, grant or 
other disposition of property, or of such matter, except 
the document itself a 

.A mortgage is a contract. It is also a ‘disposition 
of property. But it is a particular kind of contract 
and a particular kind of a disposition of property, to 
which certain recognised incidents or terms invariably 
attach. It is a transfer of an interest in specific 
immoveable property for the purpose of securing the 
payment of money advanced by way of loan. These 
are all terms of the contract, and all these terms are 
conveyed by the one word ‘‘ mortgage.” . 

All that the defendant-appellant would be entitled 
ito prove on the strength of his argument is the fact 
of the transfer of possession. But that fact isadmitted. 
The terms, upon which’ such transfer was made, 
whether it secured the repayment of money that had 
been lent on loan, he would not be entitled to prove. 

I have been referred to various cases on the 
probative value attaching to authorised maps and 
entries made in authorised -revente registers as 
corroborative of oral testimony :— i 

Mi Za U and others v. Nga Pyan, 2 U.B.R. 

Evidence, p. 3, 
Nannhi Jan v. Bhuri, 30 All. 321, 
Maung Hlaing ana others ‘v. Maung Chit Su, 1 
Rangoon 135, 
but the law on this point is weil. settled, and can only 
apply where evidence other than the documents 
themselves is admissible at all. 

The last mentioned case does perhaps Ss further, 
for it would seem that the Court had acted upon 
evidence of entries of a similar mortgage. in a similar 
register of 1915 together with oral testimony, notwith- 
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standing the provisions of section 91 of the Evidence 194 
Act (which was not referred to) and had granted the Mavuxe Tuy 
appellant, who was unquestionably the previous owner, aes 
possession upon payment of the mortgage money. aac 
So far as it is to be regarded as an authority for Gone t 
the proposition that a mortgage, which ought to have 
been by a registered instrument, can be so proved, I 
am unable with due respect to agree with it. The 
fact of the entries was no doubt a relevant fact under 
section 23 of the Evidence Act ; but evidence of 
it in proof of the mortgage was inadmissible under 
section 91. ; 
It follows therefore that defendant-appellant, being 
unable to prove his alleged mortgage, the decree of 
the District Court must be confirmed and the appeal 
dismissed with costs. Advocate’s fees fixed at three 
gold mohurs. 





APPELLATE CIVIL. 
Before Mr. Justice Duckworth. 


MAUNG PO and ONE * 1924 


v. fane 12 
MA SHWE MA ann Four.* 


Abatement of appeal—Surviving plaint iff-respondents, the sole legal representa, 
tives of the deceased plaintiff-respondcnt—Suit foi possession of land. 
Where in an appeal arising out of a suit for possession of land one plaintiff- 
respondent dies leaving surviving her other plaintiff-respondents, who are also 
her sole legal representatives, the appeal does not abate against the surviving 
plaintiff-respondents, although they may not have been specifically joined as 
the legal representatives of the deceased plaintiff-respondent. 
- Ma Zan Nyein v. Maung Kyaw Zan, | Ran. 187 ; Sardari Lal v. Ram Lal,1 
Lahore 225—«distinguished. 


Maung Maung Su—for the Appellants. 
Sanyal—for the Respondent. — 








* Civil Miscellaneous Appeal No. 85 (at Mandalay) of 1923 from the District 
Court of Shwebo in Civil Apped! No. 62 of 1923. 
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DuckworTH, J.—The plaintiff-respondents filed a 
suit against the defendant-appellants, for a declara. 
tion that the land in question was their own, basing 
their claim on its as being the bobabaing land of the 
ist plaintiff, Ma Shwe Ma. 

The defendant-appellants pleaded, inter alia that 
the matter in suit was res judicata in virtue of a former 
mortgage suit, in which they had been plaintiffs and 
the present plaintiff-defendants. 

The trial Court found that the suit was barred by 
res judicata but the lower appellate Court reversed 
this finding, and remanded the suit for trial on the 
merits. 

The defendants now appeal. It is admitted that 
owing to the 1st plaintiffl-respondent, Ma Shwe Ma’s 
death, the appeal has abated as against her, but it is 
contended on behalf of the other plaintiff-respondents 
on the authority of Ma Zan Nyeinv. Maung Kyaw Zan 
(1), and Sardari Lal v. Ram Lal (2), that the appeai 
has also abated against them, as well, inasmuch as the 
appellant-defendanis have not within the time allowed, 
joined Ma Shwe Ma’s legal representatives. After 
full consideration, I am -not of the opinion that it 
has abated as against Ma Shwe Khan, Ma Thi Hla, 
Ma Thi Kha and Maung Kaung, the daughters and 
son-in-law of Ma Shwe Ma on the authority. of those 
two cases. 

These cases are, to my mind, distinguishable, and 
do not apply to the present case. 

In Ma Zan Nyein’s case, the suit was for a 
partition, and it was a defendant who died. It is 
not shown whether the survivors were, or were not, 
his legal representatives. Apparently they were 
not so. 


(1) (1923) i Ran, 187, (2) (1923) 1 Lahore 225. 
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In Sardari Lal’s case it was a plaintiff who 
died, but it is clear from the ruling that the surviving 
plaintiffs were not her legal representatives. 

In the present case, the suriving plaintiffs appear 
to be the sole legal representatives of Ma Shwe Ma 
deceased. I hold therefore that the appeal survives 
as against them, and that it can proceed, even 
though they have not been specifically joined as 
Ma Shwe Ma’s legal representatives. 

The appeal will accordingly be heard on the 
merits. 


APPELLATE CRIMINAL. 
Before Mr. Justice Carr. 


NGA MYAING © 
vw 
KING-EMPEROR. * 


Practice — Sentence on accused under section 379, Indian Penal Code, set aside 
and committal of accused to Sessions under section 379 ordered by the High 
Court —Committal proceedings, what should be donein, 

Where the appellant was tried and convicied under section 37Y of the 
Indian Penal Code and his conviction was set aside and committai to the 
Sessions under section 397 was ordered by the High Court, held, that the 
committing Magistrate should have merely re-opened the original proceedings 
framed a fresh charge, explained itto accused, required him to give in his 
list of winesses for Sessions, and after examining (if he though fit) any of those 
witnesses who had not already been examined by ashort formal orde™ 
committed the appellant. ff 


The appellant in this case was first sent up for trial 
to the Court of the Headquarters Special Power 
Magistrate of Bassein and it was found established that 
he - had seized the complainant by the throat, 
threatened her with a clasp knife, had taken a ring 
off her finger and had run away with the ring in 








* Criminal Appeal No. 499 of 1924 from the order of the Sessions Judge 


of Bassein in sessjons Trial No. 10 of 1924. 
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his possession. He was sentenced by the Magistrate 
under section 379, Indian Penal Code, to undergo four 
months’ rigorous imprisonment and also pay a fine of 
rupees fifty. 

On appeal to the Sessions Court, the case was. 
referred by the said Court to the High Court for 
enhancement of the sentence, and conviction of the 
appellant under section 397, Indian Penal Code. The 
matter comingup before Carr, J.,inCriminal Revision 
8-B of 1924, his Lordship set aside the conviction and 
sentence under section 379, Indian Penal Code, and with 
the following remarks directed the committal of the 
appellant to the Sessions Court: on a charge under 
sections 392 and 397 of the Indian Penal Code :— 

“T agree with the Sessions Judge that the case 
was obviously one falling under sections 392, 397, 
Indian Penal Code, but I am not prepared to adopt 
the course recommended by the Sessions Judge. I 
think it at least very doubtful whether section 439, 
Criminal Procedure Code, gives this Court the power 
to convert a conviction under section 379, Indian 
Penal Code, into one of the more serious offence of 
robbery, with which the respondent has not been, ~ 
charged. Sections 236-237, Criminal Procedure Code 
seem to me of doubtful applicability and clearly 
section 238 cannot apply: 

It is not necessary for me to say more about the 
evidence than that it does disclose a primd facie case 
against the respondent. I set aside the conviction 
and sentence passed on Nga Myaing and direct that 
he be committed to Sessions on a charge under 
sections 392, 397, Indian Penal Code.”’ 

On receipt of the orders, the committing Court 
opened afresh proceeding, took the evidence afresh 
and wrote a long order of committal to the Sessions — 
Tourt. The Sessions Court foiind the accused guilty 
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and sentenced him under sections 392, 397, of the 
Indian Penal Code, to seven years’ rigorous imprison- 
ment. The accused having thereupon preferred an 
appeal to the High Court, the same was disposed of by 
Carr, J.,and the following observations, on procedure, 
the object of this report, are found to appear in his 
Lordship’s judgment :— 

CARR, J.—There has been a. great waste of time 
and energy in this case. The accused was first 
tried by the Headquarters Magistrate of Bassein, who 
‘convicted him of theft. Onareference by the Sessions 
Judge I set aside the conviction and sentence and 
directed that the accused be committed to sessions. 

The magistrate—the successor of the original magis- 
trate—then opened a new proceeding and took all the 
evidence again, ending up by writing a committal 
order of over four pages of typescript. All this was 
quite unnecessary. All that he should have done was 
to re-open the original proceedings, frame a fresh 
charge and explain it to the accused, require him to 
give in his list of witnesses for Sessions, examine (if 
he thought fit) any of those witnesses who had not 
already been examined, and then write a short 
formal order of committal as under the orders of 
this Court. 
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APPELLATE CIVIL, 
Before Mr. Justice Lentaigne, and Mr, Justice Carr. 


MA HLI anp ONE 
v. 
MOKSODALI.* 


Right to get rid of natural drainage by gravitation—Flood water due to the 
fault of the occupier on the higher level—Adjoining occupier on lower levck 
not competent to raise high bunds to keep out water from his Land, 

The parties were occupiers of adjoining lands bordering on the Udo stream’ 
Each of the owners of all the several lands bordering on the stream had main- 
tained bunds along the bank of the stream to prevent it from overflowing cn to 
his own land ; the plaintiffs-appellants had such a bund but had neglected it with 
the result that it was breached. The respondent whoSe land was adjoining but 
was on a lower level, raised high bunds-to keep out the water coming through 
the breach in the plaintiffs’ band, with the result that damage was caused to the 
plaintiffs’ crops. If the defendant’s bund were removed, the consequence would 
be that the water from the plaintiff’s land would flow on to the defendant’s 
Jand and cause damage to his owncrops. The plaintiffs sued for an injunction 
directing the defendant to reduce their bund to its former height. 

Held, that the plaintiffs, not having caused by their neglect more than the 
natural flow of water on to the defendant’s land, were entitled to an injunction 
directing the defendant to reduce his boundary kazin (bund) to its former height, 

Held, however, that on the facts it was equitable to grant the injunction upon 
the express condition that the plaintiff repairs his own bund along the bank of 
the stream and maintains it at its former height and in its former condition. 

Banoo Mahomed Hoosen v. Mansooklal Dawlat Chand, 3 B.L.T. 77— 
followed. 

Ramasawmy Naicker v. Rasi Naicher, 38 Mad. 149-—distinguished. 

Moksudali v. Ma Hli and one, 1 Ran. 427—modified. 


This was an appeal toa Divisional Bench of the 
High Court under the provisions of clause 13 of the 
Rangoon Letters Patent from the judgment and decree 
of Duckworth, J., sitting on the Appellate Side (passed 
n Civil Second Appeal No. 255 of 1922) which has been 
already reported at page 427 of Volume I of the 
Series, 
P. N. Chari—for the Appellants. 
Anklesaria—ior the Respondent. 





* Letters Patent Appeal No. 89 of 1923 against the decree of the Court on 
the Appellate Side in Civil Second Appeal No. 255 of 1922. 
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CarR, J.—The defendant-respondent is the owner of —_1924 
a holding Of paddy land on the south bank of the Udo Ma Hur AND 
stream. This is bounded on the east and partially on 
the south by the plaintiffs’ land. That portion of. the 
plaintiffs’ land which lies to the east of the defendant’s 
is bounded onthe north by the Udo stream. This 
stream flows from east to west. It is claimed that the 
defendant’s land is the lower and that the rain water 
that falls on the plaintiffs’ land ‘naturally drains 
onto the defendant’s land and that the defendant 
has put up a bund along the east and south bnundaries 
of his land, thus preventing this natural drainage and 
- causing the water to accumulate in plaintiffs’ fields, 
thus causing damage to his crops. The defendant 
denies that the water so drains on to his land, but there 
is no dubt that it does. . His only object in putting up 
the bund—which he admits having done—must have 
been to prevent such drainage. . 

So far the facts are ali in favour of the phintiff. In 
Banoo Mahomed Hoosein v. Mansooklal Dawlat Chand 
(1), it.;was held that “The owner of the higher land is 
entitled to let the water run off into'the lower land by 
whatever means nature intended that it should and 
his right is infringed by any means which prevent the 
water so doing whether it be the damming of a stream 
or the holding up of the promiscuous spill.” 

That case, like the present, deait with land under 
cultivation and so far at any rate as concerns such land 
I have no difficulty in accepting that proposition. 
That there is a natural right to such drainage is 
recognised by Illustration (i) to section 7 of the Indian 
Easements Act, 1882. 

The same view was taken in Ramasawmy Naicker 
v. Rasi Naicker (2). But in this case it was argued 


hisesepkty, 


(1) (1909) 3 B.L.T. 77. (2) (1913) 38 Madras 14% 
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that the plaintiff had erected a bund which would result 
in increasing the volume of water which would flow to 
the defendant’s land. There had been no finding on 
this point. The learned judges said “Whether the 
burden has been appreciably increased or not is a 
question of fact which. must be determined in each 
case. . It is not the law that the owner of the upper 
land may not interfere with the flow of water at all. 
But he is not entitled to do anything that will throw on 
the defendant’s land any water which would not 
naturally have gone there.” 

That-too is a proposition that I have no difficulty in 
accepting, and from it it seems to follow that if the 
owner of the higher land does so cause excess water to 
flow on to the lower land the owner of the latter is 
entitled to protect himself from such flow. And if in 
doing so he interferes with the natural flow also I think 
he is entitled to do so for it would in fact be impossible 
to keep off the one without also keeping off the other. 

What has happened in this case is somewhat 


different. It is-shown by the evidence. that all, or 
‘almost all, of the owners of the land bordering the Udo 


stream maintain bunds along the bank of the stream to 
prevent it from overflowing on to their land. The 
plaintiff had such a bund but has neglected it, with the 
result that it was breached. The bulk of the water 
held up by the defendant’s bund is this flood water, 
and this is what has caused most of the damage to the 
plaintiffs’ crops. If the defendant’s bund were removed 
this water would flow on to the defendant’s land and 
cause damage. 
Tt.e case thus is not one of the plaintiff causing more 
than the natural flow of water on to the defendant’s iand. 
But by neglecting his own bund the plaintiff has allowed 
a natural flow to reach the defendant's land, which would 
have been protected from that flow had the plaintiff 
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maintained his own bund as formerly. How long this 
bund has been kept up is not known and it cannot be 
held that the defendant has acquired aright to have the 
plaintiff's bund maintained. 

I am unable to find any authority at all similar to 
this case. But it seems to me equitable that if the 
plaintiff is given an injunction directing the defendant 
to remove his bund he should be required himself to 
maintain his cwn bund. 

I would therefore allow the appeal and grant the 
plaintiff an injunction directing the defendant to reduce 
his boundary kazin to its former height on the plaintiff 
himself repairing his bund along the bank of the creek 
and maintaining it at its former height and in its former 
condition. Respondentto pay plaintiff's costs in all three 
appeals, on the suit for injunction only, that being valued 
at Rs. 500 only. Parties to bear their own costs in the 
Subdivisional Court. 

LEntTaicnr, J.—I concur in the finding that the 
appeal should be allowed and that the plaintiff should be 
granted an injunction directing the defendant to reduce 
his boundary kazin to its former height on the plaintiff 
giving an undertaking to repair his bund along the bank 
of the creek and to maintain it at its former height.and 
in an efficient condition: Though no issue has been 
framed as to be the mutual obligations in respect of 
bunds next the creek, I think that the fact that two 
adjoining owners are found to have a continuous bund 
erected in such a manner that the bund of each 
Owner is necessary for the protection of the land of 


_the other as well as of his own land raises a strong ~ 


presumption of a mutuai understanding that each 
owner will repair his portion of the continuous 
bund necessary for both their lands. Under such 
circumstances, I see no objection to the Court declaring 
such equitable right and requiring the plaintiff to 
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undertake to avoid in the future a neglect of his obliga- 
tions, when he seeks relief against an adjoining owner 
who has done a foolish act for the purpose of protecting 
himself against the loss likely to arise from the omissions 
of the plaintiff. ; 

I think,. however, that there can be no question that 
the defendant committed a tortious wrong in raising 
the height of his kazin in such a way-as to create floods 
on the plaintiff’s land. Though formerly the law of 
England and also of India permitted the abatement 
of the obstructions of easements and abatement of 
nuisances, the tendency of modern decision is to 
restrict the power to abate nuisances ; and that position 
is declared as regards easements in section 36 of the 
Indian Easements Act, 1882. The action of the 
defendant. was of an analogous nature, and it was alleged 


-that the tortious wrong was committed by him in order to 


curtail loss to his land arising from a neglect by the 
plaintiff. In my opinion the proper remedy for the 
defendant was to seek redress in the Law Courts or by the 
friendly intervention of executive authorities ; and that 
the object of curtailing his own loss was no justification 
for his causing damage to the plaintiff by doing a tortious 
act. For these reasons I would award the plaintiff. his 
costs as awarded by my brother Carr. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Brown. 


DAWSON AND ONE auiei 
v. 3 : July 3. 
KING-EMPEROR.* 


Criminal Froceiure Cede (V of 1898), section 530—Conviction by a Magistrate 
for minor offence triable by him, whereas the facts disclose a major offence 
triable exclusively by a Court of Sessions—The minor offence constituting 
a Component of the major offence. ec 

‘The evidence on which the accused were convicted by the Western 
Subdivisional Magistrate, Rangoon, was to the effect that they had caused hurt 
to the complainant for the purpose of extorting a confession, an offence 
under section 330 of the Indian Penal Code and therefore one triable only 
by a Court of Sessions. The Magistrate, however, convicted the accused, 
for offences under sections 323, 342 and 348 of the Indian Penal Code, 
all of which he was empowered to try. : 

Held, that the proceedings of the magistrate were not void under section 
530 of the Code of Criminal Procedure, there being no clear rule of law 
which had been disregarded by the Magistrate. , 

Lekhraj v. The Crown. (1910) P.R. Criminal No. 31; Mir Moze Aliand 
another v. King-Empercr, 23 C.W.N. 1031—referred to. ; ‘ 

King-Emferor v. Ayyan and Vallayappa Uddan, 24 Mad. 675 ; Queen- 
Empress v. Gundya, 13 Bom. 501—followed. 

Subrahmonia Ayyar v. King-Emperor, 25 Mad. 61—distinguished. 


Keith, Vakharia and Villa—for the Appellant. | 
Eggar, the Government Advocate—for the Crown. 


Brown, J.—In September last the first appellant, 
Dawson, was a sub-inspector of police in the detec- 
tive department in Rangoon, and the second appellant, 
Nadan, a police constable. They have both been 
found guilty of causing hurt to a boy, Yenkaswamy» 
and of wrongfully confining him for the purpose o 
extorting a confession from him. Dawson has also 
been. found guilty of wrongfully confining the boy 
on a further charge. Dawson has been sentenced 








* Criminal Appeal No. 485 of 1924 from the order of the Western Sub. 
divisional Magistrate, Rangoon, in Criminal Regular Trial No. 1588 of 1923, 
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to three concurrent terms of one year’s rigorous 
imprisonment under the provisions of sections 323, 
342 and 348 of the Indian Penal Code, and Nadan 
to two concurrent terms of six months’ rigorous 
imprisoment under sections 323 and 348. Both 
appellants entirely deny their guilt, and a number of 
legal points have been raised on their behalf. The 
evidence on which they have been convicted is to the 
effect that they caused hurt to the boy for the 


purpose of extorting from him a confession. If that” 


evidence is believed then the appellants are guilty of 
an offence under the provisions of section 330 of the 
Indian Penal Code. That is an offence which is 
triable only by a Court of Session, and itis contended 
that as the. Magistrate had no jurisdiction to try 
an offence under section 330, his whole proceedings 
must be regarded as voit. _ Two authorities have been 
cited in support of this contention. In the case of 
Mir Moze Ali and ancther v. K.E., (1918) 23 C.W.N. 
1031, the evidence against certain accused persons if 
believed would have established a charge of rape. A 
first class Magistrate enquired into the case, and 
came to the conclusion that the story of rape was 
probably an exaggeration. He accordingly tried the 
case himself and convicted the accused of offences 
under the provisions of section 354 of the Indian 
Penal Code and of various other minor offences. 

It was held that the accused ought to have been 
comunitied to Sessions, and the Magistrate was directed 
to draw up charges with regard to the alleged rape 
and to commit the accused to the Court of Sessions 
for trial. In the case of Lekhraj v. The Crown, (1910) 
P.R. Criminal No. 31, an accused person had been 
convicted. .under the provisions of sections 420 and 
468 of the Indian Penal Code by a first class 
Magistrate for forging a hundi. It was held that 
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as a hundi is a valuable security, the offence charged 
really fell under section 467 which is only triable by 
the Court of Session. The whole proceedings of 
the Magistrate were set aside as far back as and 
including the charge. i 

The view taken was that the fact that the offence 
included a minor offence did not give the Magistrate 
power to deal with the case. In neither of these 
cases was it definitely laid down that the proceedings 
of the Magistrate were viod, nor is it easy to see 
how it is possible to take that view. Section 530 of 
- the Code of Criminal Procedure lays down that if 
any Magistrate not being empowered by law in this 
behalf tries an offender, his proceedings shall be 
void. In the present case the Magistrate has tried 
‘an offender for offences. under the provisions of 
sections 323, 342 and 348 of the Indian Penal Code 
all of which offences he was empowered to try. It 
‘may be that the appellants committed a more serious 
offence punishable under the provisions of section 
330, but it was not an offence under that -section 


which the Magistrate actually did try. If he found 


that there was a prima facie.case of causing hurt in 
order to extort a confession, then the Magistrate’s 
proper course was obviously to commit the case to 
the Court of Session, and if it can be shewn that the 
appellants have suffered any injustice from the 
procedure adopted by the Magistrate the convictions 
would have to be set aside. But that is a very 
different thing from the proceedings being absolutely 
void. This view of the Law has been taken by the 
High Courts of Bombay and Madras in the cases of 
Q.E. v. Gundya, (1887) 23 Bom. 501, and K.E. v. 
Ayyan and Vellayappa Uddan, (1901) 24 Mad. 675. 
‘In the latter of thes¢ cases an accused person had 
been convicted by a Magistrate of the first class 
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under the provisions of section 193, and the convic- 
tions were set aside by the Sessions Judge on the 
ground that the offence disclosed was an offence 
under section 195 of the Code which was exclusively 
triable by the Court of Sessions. Their Lordships in 
the course of their judgment on revision remarked : 
“In the present case the Deputy Magistrate did not 
try accused for an offence beyond his jurisdiction, 
He tried him for an offence punishable under section 
193, Indian Penal Code, i.e., for an offence triable -by 
a first class Magistrate and therefore within his’ 


- jurisdiction. His proceedings were not void, and the 


‘Sessions Judge was wrong in treating them as void. 
Where the facts disclose an offence within the juris- 
diction of the Magistrate it seems to us a complete 
fallacy to say he is not empowered by law to try 
the person charged for the offence which is within 
his jurisdiction because the facts disclose a more 
serious offence which is beyond his jurisdiction. He 
is expressly so empowered. Whether in so doing he 
adopts a proper course is another question. No 
doubt it is improper on the part of a Magistrate to 
intentionally ignore cirumstances Of aggravation 
which show that an offence beyond his jurisdiction 
‘was in fact committed as well as an offence within 
his jurisdiction, as for instance if a second class 


' Magistrate should ignore the violence used in com- 


‘mitting theft (section 379) instead of sending the 
accused before a first class Magistrate to be tried 
‘for robbery (section 392). Here the action of the 
second class Magistrate would be improper, but his 
proceedings would not be void.” 

‘his is a very. lucid and to me very convincing 
exposition of the law on the subject. It. has been 
‘suggested on behalf of the appellants that this deci- 
‘sion was prior to the ruling of their Lordships of. 
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the Privy Council in the case of Subrahmania Ayyar 
v. K.E, (LL.R. Mad. XXV, page 61). But I am 
unable to see how that ruling is in any way pertinent 
to the point at present in issue. What their Lord- 
ships laid down was that a disregard of a- clear rule 
of law as to a mode of trial could. not be regarded 
asamere irregularity which could be cured by the 
provisions of section 537 of the Code of Criminal 
Procedure. ; 

‘In the present case there is no clear rule of Jaw 


which has been disregarded. {f am of opinion that 


the proceedings of the Magistrate are not void on 
this ground. 


APPELLATE CIVIL. 
Before Mr, Just me Duckworth. 


MAUNG PO YIN 
v. 
MAUNG TET TU anp oneE.* 


Estoppel—Sale cf inmoveable property, whether barred from dental of, where 
no registered deed executed—Contract to sell smmoveable property—Accep. 
tance of advance whether creating any title in the purchaser. 

Heid, that where no registered deed of sale had been executed, a statement 
made by-a person prior to the institution of the suit unde: appeal which 
swas for possession, that immoveable property exceeding Rs. 100 in value had 
been sold by him to a certain person did not operate to estop denial of the 
sale by the person making the statement. 

Dharam Chand v. Mauji Sahu, 16 C.L.J. 436 ; Mathura Mohan Saha v, 
Ram Kumar Saha, 20 C.W.N. 370—followed. 


Dutt—for the Appellant. 
Aiyangar—for the Respondents. 


DuckwortH, J.—In this case the _ plaintiffs- 
respondents filed a suit against the present appellant, 


* Civil Second Appeal No. 286 (at Mandalay) from the decree of the 
District Court, Kyauksé, in Civil Appeal No. 58 of 1923. 
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Maung Po Yin and two others, who were impleaded 
as agents of Jamal, for the ejectment of the appellant 
from some land, onthe ground that they had 
purchased it by a registered conveyance from Jamal’s 
agents and that the appellant.would not deliver 
possession. Incidentally, they prayed for mesne 
profits. 

The defence of the present appellant was. that Be 
was in possession of the land under a rightful title 
and that he had not sold the land to Jamal’s agents,. 
who had therefore no title to convey to the present 


. respondents. He admitted that he entered into an. 


agreement to sell the land to one of Jamal’s agents,. 
and that he received a small advance of purchase 
money, but he contented that the sale had never 
been effected, and that he gave Jamal no registered title, 

Both the lower Courts found in favour of the 
respondents, holding that the appellant, Maung Po 
Yin, had sold the Jand to Jamal and that Jamal. was. 
therefore entiled to sell’ it to the respondents. 

This appeal therefore lies only under the provi-: 
sions of section 100 of the Civil Procedure Code. 
The main contention of Mr. Dutt, the learned pleader: 
for the appeliant, Maung Po Yin, is that inasmuch as. 
his client conveyed no registered title to the land to 
Sir A, K. Jamal, or his agents, they, in turn, could 
not convey any legal title by a registered deed of 
sale to the two respondents. 

I am of opinion that this contention must. prevail. 

Mr. Aiyangar, who appeared for the respondents 
urged most ingeniously, that the action of Mr. Stewart, 
I.C.S., Special Officer, in connection with the Jamal. 
lands, resulted, in Jamal being given what amounted 
to nothing less than a grant of this land by the: 
Local Government, and that therefore no registered 
title way necessary -as between the appellant, °.and:. 
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Jamal. His next plea is that the appellant, Maung 
Po Yin, must be held bound by his admission in 
Exhibit D, application to Mr. Stewart dated in 1922, 
in which he stated that he had sold the land, and 
by Mr. Stewart’s order on that application in 
Exhibit E that he might be entered as a -person 
entitled to repurchase the land. ; 

This admission, made prior to the institution of 
the suit, must, in all fairness, be read in connection 
with Maung Po Yin’s evidence that he had agreed 
to sell the land, and had accepted an advance from 
Sir Jamal’s agents. -It need not mean much more 
than what he now admits, and is, in any case, subject 
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to the condition that the sale was never legally . 


completed. 

Further an admission of this sort cannot act as 
an estoppel, so asto do away with the necessity for 
a registered deed of ‘transfer, where. the statuie 
expressly requires it. That this is so is not only 
well accepted law, but is clear from the: cases. of 
Dharam Chand.v. Mauji Sahu, (1913) 16C.L.J. 436, 


and Mathura Mohan Saha v. Ram Kumar Saha, 


(1917) 20 C.W.N. 370 at page 382. 

Again, from the evidence, and documents, in the 
records, it is impossible to conclude that there was 
any. grant, or even a quasi-grant, by the Local 
Government in favour of Jamal, in connection with 
this land. 

The appellant has never vacated possession of the 
land, and is still in pdssession thereof. 

It is -admitted that there was no registered 
conveyance as between the appellant and Jamal, 
or his agents: The. latter, therefore, could not convey 


any title in the land as against the appellant to the 


present respondents. No evidence could, moreover, 
be given of the alleged sale to Jamal, because such 
35 


462 


1924 
MAUNG 
Po YIN 
Vv. 
MAUNG 
Ter Tu 
AND'ONE, 


INDIAN LAW REPORTS. [Vou I 


evidence was not admissible under the law of 
evidence. 

The appeal is “therefore, allowed. The decrees 
of the two lower Courts are set aside and the 
respondents’ suit is dismissed with costs in all 


Ducxworty, Courts.. 
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APPELLATE CIVIL 
Be fore Mr. Justice Lentaigne. 


D. S. ABRAHAM & Co. 
v. , 
EBRAHIM GORABHOY.* 


Set-off, Valuation of, for the purpose of jurisidiction—suits Valuation Act 


(VII of 1887), sectson 8—Porlion of the amount, claimed to.be set-off, 
admitted and, defendant given credit for, in the plaint —Civil Procedure 
Code (V of 1908), Order 8, Rule 6. 

Held, that the valuation of a set-off for the purpose of jurisdiction must 
‘berttaken as relating to the whole of the ascertained sum so pleaded, and 
without reference to any portion of the plaintif? $s clai im which the defendan 
admits, 

Held, also that where the plaintiff in his. Sistas admits and gives credit 
to the defendant for a certain sum, such sum, being a portion of the amonnt 
which the defendant seeks to set-off, the valuation of the set-off for purposes 
of jurisdiction must be taken to be the amount. of the aacerearted sum pleaded 
exclusive of the amount ‘given credit for. 

Brojendra Nath Das v. Budge Budge Jute Mill Co., 20 Cal. 527—followed. 


N.N. Sen—for the Appellants. 
Augam—tfor the Respondent. 


LENTAIGNE, J.—The petitioners as plaintiffs, sued 
the defendant-respondent, claiming Rs. 283-8-6 from 
the defendant-respondent, alleging that Rs. 550-13-0, 
was due to plaintiff as the price of goods purchased 
by defendant at auctions held by the plaintiff, but 


* Civil Revision No, 105 of 1923 against the decree of,the Rangoon Small “ 
‘Cause Court in Civil Regular No. 4838 of 1922. 
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giving defendant credit for Rs. 267-4-6 as amounts 
-due to defendant in respect of goods sold on behalf 
of the defendant. 

’The defendant-respondent filed a written state- 
‘mentadmitting that the Rs. 550-13-0 was due to the 
plaintiff as alleged in the plaint, refusing to accept 
‘the credit of Rs. 267-4-6 in its entirety but only as 
‘regards Rs. 248-8-0 thereof, and then making other 
cross-claims which, when added to the Rs. 248-8-0 
‘amountto Rs. 838-4-6. He then claimed. to set-off 
the admitted Rs. 550-13-0 against his cross-claim of 
Rs. 838-4-6 and prayed that plaintiff's claim be 
dismissed with costs, and that the defendant be given 
.a decree for Rs. 287-7-6 with costs. Of the amount 
so sought to be set-off, the greater portion is in the 
nature of an equitable set-off. 

- The case came on for. hearing before the Second 
Judge of the Court of Small Causes, and no objection 
‘was raised to that Judge exercising jurisdiction in 
‘the case. He eventually decided various issues and 


granted a decree in favour of the plaintiff for - 


Rs, 37-8-6 and dismissed the defendants’ s counterclaim, 
‘and directed each party to bear his own costs, 
“Though this was the form of the decree, the actual 
decision meant that a considerable portion of the 
-counterclaim had been allowed so as to reduce the 
‘plaintiff’s claim to this small balance. 

The plaintiff filed an application that the qidensent 
‘and decree be revised on various grounds, none of 
which have been mentioned or argued before me. 
‘The plaintiff has, however also filed three supple- 
-mentary grounds of revision in a later petition :— . 

firstly, questioning the jurisdiction of the Second 
‘Judge of the Court to hear and decide the counter- 
‘claim on the ground that the same was for a sum 
exceeding Rs. 500; 
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secondly, contending that the set-off was insuffi- 
cientfy stamped ; and 

thirdly, objecting on the ground that the lower 
Court had omitted to frame any issues on the principal 
points raised by the plaintiff, namely, plaintiff, lien 
on articles claimed by defendant which defendant left 
with plaintiff for sale. 

' The contentions urged before me were confined 
to the first and second of these supplementary grounds 
The first contention is based on the rules appearing 
at page 2 of the Manual relating to the Practice in | 
the Rangoon Court of Small Causes. Rule 5 provides 
for the distribution of the work amongst the Judges 
of the Court intcr alia as follows :— 

“The Chief Judge disposes of— 

(3) Suits under the summary procedure provi- 
sions of over Rs.. 500 in value, and also 
applications therein by defendants for leave 
to defend.” . 

“The Second Judge disposes of— 
(1) All other suits which exceed Rs. 100 in 
value,”’ 

It is contended that the effect of the provisions 
set out above is to limit the jurisdiction of the Second 
Judge to cases which do not exceed Rs. 500, in value, 
and that, if tre proper valuation of the ‘set-off exeeds 
Rs. 500 in value, the set-off should in. any case 


_ be treated under sub-rule (2) of Order VIII, Rule 8, 


as a plaint in a cross-suit, and it, therefore, raises the 
valuation of the suit to above the limit of Rs, 500, 
and that, consequently, the Second Judge has not 
jurisdiction to try it, and that the case now before 
me, is, for that reason, a suit of a class which the 


‘Second Judge had no jurisdiction to try. | 


The above rules have .been made under. the 
provisions of section 32 of the Rangoon::Small Cause 
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Courts Act, 1920, which enacts that—‘The Chief 
Court, may from time to time, by Rules having the 
force of law :— 

(i) provide for the exercise by one or more 
of the Judges of the Court of any powers 
conferred on the Court -by this Act or any 
other enactment for the time being in force.” 

From the above rules, read:with section 32 of 
the Act, I must hold that thesjurisdiction of the 
Second Judge is limited to suits: which, for valuation 
purposes, do not exceed Rs. 500, and, if the set-off 
in this case raises the valuation of ihe suit above 
Rs, 500, I must hold that the Second Judge cannot 
try the set-off ; and that, if he attempts to do so 
he would be exceeding his-jurisdiction. 

In order to obtain a clear conception of the 
points of law arising on this contention, and in order 
to clear away some misconceptions, it should be noted 
that there is an important difference between the 
method of valuation for purposes of jurisdiction 


permissible in the case of a claim for a money. decree 


made in a plaint and the method of valuation for 
purposes of jurisdiction permissible in the case of a 
set-off pleaded. by a defendant in his written state- 
ment, 

Section 8 of the Suits Valuation Act, 1887, is 
ordinarily the provision regulating the valuation of a 
plaint in a suit for the purposes of jurisdiction ; and 
when that provision is read with the provisions of 
the Court Fees Act, 1870, the valuation of a plaint 
in which a money decree is claimed is based on the 
actual sum claimed after allowing for deductions, 
such as sums expressly set-off in the plaint. 

The right of a defendant to plead a set- or is 
provided for in Rule 6 of Order VIII of the Code 
of Civil Procedure ; and it allows him to plead 
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such set-off in the following words: “ Where in a 
suit for the recovery of money the defendant claims 
to set-off against the plaintifi’s demand any ascertained 
sum of money legally recoverable by him from the 
plaintiff, not exceeding the pecuniary limits of the 
jurisdiction of the Court, and etc., 

the defendant may . . : » present a eaittons 
statement containing parkleulars of.the debt sought to 
be set-off.” I think that the words “not exceeding 
the pecuniary limits of the jurisdiction of the Court” 
must, in the above rule, be construed as applying’ 
to the whole of the ascertained sum. That being so, . 
the valuation of a set-off, for the purpases of jurisdic- . 
tion, must be taken as relating to the whole of the 
ascertained sum so pleaded and without reference 
to any portion of the plaintiff’s claim which the 
defendant admits. 

I assume that it.was in sconseqnenae of this con- 
struction of the above rule relating to. what is known 
as.a “legal set-off” that the Calcutta High Court 
held in the case of Brojendra Nath Dass v. 
Budge Budge Jute Mill Co. (1), that even in the case of 
an equitable set-off it was not permissible for the 
defendant in the Calcutta Court of Small Causes, after 
admitting the plaintiffs claim for Rs. 1,197-5-6, to 
plead an equitable set-off of Rs. 2,738-4-0, being 
the compensation or damages representing the loss 
caused by a breach of-contract, and, after allowing 
for and deducting therefrom the | amount of the 
admitted claim, to claim a- ‘decree for the balance 
Rs. 1,540-14-6, because the Rs. 2,738-4-0, was in excess 
of the Rs. 2,000, the pecuniary limits of the jurisdic- 
tion of the Court. The same rule of construction 
was recently adopted by a bench of this Court, of 


(1) (1893) 20 Cal. 527. 
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which I was a member, and in my opinion this 
method of valuation should be ‘applied equally 
whether the set-off is of the nature of a “legal set-off 
or of an equitable set-off. 

_ The question then arises what is the amount of ine 
set-off in this case regarded as the ascertained sum 
for the purposes of the above rule. At first sight it 
might appear to be the total sum of Rs. 838-4-6, 
actually pleaded ; but, if we regard the question 
from another point of view, it becomes apparent that 
it was open to the defendant.to accept any portion 
of the credit actually allowed in the plaint and then 


to plead that there is an additional sum to be set-off ;, 


and I think that, when the matter is regarded in that 
light, the additional sum is the only sum which should 
be set-off by the defendant. In the case before me, 
the defendant accepts the credit of Rs. 248-8-0 out 
of the larger credit ‘specified in the plaint and, when 
he states that he claims that there should bp a set- 
off of Rs. 838-4-6, he includes in that-amount the 
credit already admitted and allowed by the plaintiff 
to the extent of Rs. 248-8-0. Therefore, the actual 
additional sum which he claims to set-off is only the 
_ balance Rs. 589-12-6 ; and that is-the proper amount 
to take as the value of the set-off for the purposes 
of jurisdiction in the case now before me 

Having regard to the rules framed by the Chief 
Court, fixing the pecuniary jurisdiction of the Second 
Judge of the Court, I must hold that the limits of 
his pecuniary jurisdiction is Rs. 500, and that he 
has not jurisdiction to try this set-of of Rs. 589-12-6, 
which exceeds the said pecuniary limits of his juris- 
diction. Though the valuation of the plaint was 
under Rs. 500 the defendant was entitled to have 
his set-off heard and decided, together with the 
claim in the plaint ; and consequently, I must hold 
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_that it was.the duty of the Second Judge to submit 


the case to the Chief Judge as the only Judge of the 
Court holding the necessary jurisdiction to try .the 
suit. 

As regards the other objéction as to the Court- 
fee paid on the set-off, I see no reason why the provi- 
sions of the Court Fees Act should not apply to the 
valuation of the set-off for the purposes of Court-fees 
and, as the Court-fee on the amount claimed has been 
paid in accordance with that Act, no question appears 
to arise under this head. But, even if there was any 
error in the calculation of the Court-fee paid, I would | 
also ‘be bound to hold that such error cannot effect 
the merits of the case or the jurisdiction of the 
Court, and that, consequently, I. would be debarred © 
under section 99 of the Code of Civil Procedure from 
reversing or substantiallyvarying any decree on that 
ground. 

Having regard to the finding as to the valuation 
of the set-off for purposes of jurisdiction exceeding 
the pecuniary limits of the jurisdiction of the learned 
Second Judge, and that the suit should have been 
tried by the learned Chief Judge of the Court, I set 
aside the decree passed by the Second Judge and I 
direct that the case be reheard and decided by that 
learned Chief Judge of the Court. 

As regards costs, the objection as to the jurisdiction 
does not appear to have been taken in the lower 
Court, and it was only taken as a supplementary 


_ ground in this Court ; and I, therefore, direct that 


each party shall bear his own costs in this Court, and 
that the costs in the lower Court shall- abide the final 
result of the suit. 
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Before Sir Syducy Robinson, C.J.. and Mr. Justice Brown. 
a ‘1924 
YEO ENG BYAN — 
: July 23. 
v. 


BENG SENG & Co. AND OTHERS.* 


Letters Patent, clause 13—Order giving directions to the Commissioner 
appointed to take accounts, an order regulating procedure and not givinga 
final decision as to the rights of parties, whether appealable—‘Judgment ” 
within the meaning of clause 13, Letters Patent. 

_In a suit for a partnership account, the Comniissioner appntaies totakethe | 
accounts made an application to:the Judge on-the Original Side of the High 
Court, for directions as to whether he should go only into the accounts filed by 
the 4th defendant, the accounting party, or should also go into the accounts of 
certain transactions that had taken piace between the 1st and 4th defendants. 
The Court thereupon passed an order giving the directions asked for and against 
this order the Ist defendant appealed. fe 

Held, that the order of the Court, giving directions being inarely an order 
Tegulating procedure and not being one giving a final adjudication of the rights 
of the parties, was not a ‘ judgment ’’ within the provision of clause 13 of the 
Burma Leiters Patent and, therefore, was not appealable. 

Hadjee Ismil Hadjee Habeeb vy. Hadjee Mohamed Hadjee Joosub, 13 
Bengal L.R. 91; Ramenudra Nath Roy v. Brojendra Nath Das, 45 Cal. 111; 
T.V. Tuljaram Row v. M.K.R.V. Alagapa Chettiar, 35 Mad. 1; The Justices 
of the Peace for Calcuita v. The Oriental Gas Company, Limited, ‘8 Bengal 
L.R. 483—follewed, 


This was a miscellaneous appeal against an order 
of the High Court passed in its Original Civil Jurts- 
diction in a suit for partnership accounts. The 
Commissioner appointed to take the accounts having 
made a reference to the Court, order was passed direct, 
ing the extent to which his enquiry should be confined. 
It was against this order that the Ist defendant 
preferred his appeal and the same came for disposal 
before a Division Bench composed of Robinson, C.J., 
and Brown, J. Question was raised at the hearing 





* Civil Miscellaneous Appeal No. 51 of 1924 against the order of this be one 
on the Original Side in Civil Regular No. 396 of 1922. : 
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i924 before their Lordships as to whether the order in 
Wao Exe question was a “Judgment” within the meaning of 
og clause 13 of the Letters Patent. The facts arising 
BESceeNe appear fully in the judgment of the learned Chief 
Justice reported below :— 
Burjorjee with Vertaniues—for the Appellant 


Das—for the agate 


ROBINSON, C.J.—The eee we have to decide 
now is whether the appeal sought is competent under 
clause 13 of the Letters Patent of this Court, 

A suit was brought for the dissolution of a partner- 
ship and for an account to be taken of the partner- 
ship, and praying that the plaintiffs’ share therein be 
ascertained and paid to them. 

‘By consent'a preliminary decree for an account 
was passed. It declares the partnership to be 
dissolved, and orders that all proper accounts of the 
said partnership be taken. The Official Referee was 
appointed Commissioner to take the accounts of the 
partnership. | 

It appears that he. 4th defendant had financed 
the partnership, and that he managed it and kept 
the accounts. It further appears that the 1st defend- 
ant had purchased rice from ‘the partnership for 
which he had to pay; also that the 4th defendant 
had obtained freight from a Shipping Company, 
which was managed by the Ist defendant, and that 
he owed money to the Shipping Company for that 
freight, or that the Ist defendant had paid this money 
for him and he owed the money to the 1st defendant. 
The 4th defendant being the accounting party, sub- 
mitted: the accounts to the Commissioner. 

With regard to those accounts, certain questions ~ 
arose before the Commisioner, and, as regards those 
matters, he applied to the Court for directions, and 
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the order giving directions is the order from which 
the present appeal is sought. 

In his report the Commissioner sets out the facts 

of this debt due by the 4th defendant to the Ist 
defendant and that the accounts before him showed 
- that the 4th defendant’s debt had been adjusted 
against the money due by the ist defendant to the 
partnership in the partnership accounts. He points 
out. that, the plaintiff and the 4th defendant appear 
to be friendly’ with each other, and that the first 
three defendants are the parties on the other side. 
The plaintiff did not object to the accounts filed by 
the 4th defendant, but the ist defendant brought in 
certain objections, claiming credit for items alleged 
to be due him for freight, 
_ The Commissioner, pointed out that these were not 
' questions arising in the partnership accounts, though 
they. had been included in the accounts in the shape 
of, adjustments. He suggested that, if the parties 
consented, it might be possible for him to go into 
the question of these adjustments ; but counsel for 
the 4th defendant demurred to this, 

At the next hearing counsel for the plaintiff filed 
two objections to the Commissioner's going into the 
adjustments on the ground that the questions as to 
freight are entirely between the Ist and 4th defend- 
ants and have no relationship to the. partnership 
whatsoever. He, therefore, asked directions as to 
whether “I, as Commissioner for taking the accounts 
directed to be taken by the preliminary decree dated 
the 4th June 1923 should go into the accounts 
brought in before me by the 4th defendant as they 
stand . . . . . or whether defendants four and 
the plaintiff or the one or other of them is entitled 
to bring in an amended account of the amount due 
for rice by defendant’ one to: the partnership and 
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interest thereon without reference to any questions 
arising between the Ist and 4th defendants in respect 
of freight due by the latter to the former.” ; 
The order passed, giving directions, sets out :— 
“The debt cwing by the 4th defendant to 
the 1st defendant is in no sense a partnership 
matter. Itis merely 2 debt of a private nature 
‘owing by one partner to another and not to 
the partnership. Under these circumstances 
this is not a debt which can be adjusted as 
between the 4th .and 1st defendants, the debt 
owing by the 1st defendant being one owing 
to the partnership and the 4th. défetidaht’s 
debt being one owing to the 1st defendant,” — 
The question as to what are “ judgments” within 
the meaning of clause 13 of the Letters Patent. has 
been the subject of such consideration by various 
High Courts. The leading case is that of The Justices 
of the Peace for Calcutta v. Oriental Gas Compeny, 
Limited (1). At page 452 of the judgment, Couch, 
C.J., says :—“‘ We think that ‘judgment’ in clause 15 
meansa decision which affects the merits of the question 
between the parties by determining some right or 
liability. It may be either final, or preliminary, or 
interlocutory, the difference between, them being. that 
a final judgment determines the whole cause or suit, 
and a preliminary or interlocutory Judgment determines 
only a part of it, leaving other matters to be determined. 
Both classes are provided for in clauses 39 and 
40 of the Charter. An order such as that before us, 
which only authorizes a proceeding to be taken for the 
detemination of the question between the -parties, 
cannot be considered a judgment.” 
In Ramendra Nath Roy v. Bralindra Nath Dass({2) 


(1) (1817) 8 Bengal L.R. 433. (2) (1918) 45 Cal. 111, 
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it has been pointed out by Mookerjee, J., (page 126), 
that “It is plain that the true test to be applied in the 
solution of the question of the competence of the 
appeal is, not the form of the adjudication but its real 
effect on.the suit or proceeding in which it has been 
made,” — And he refers to the dictum of Couch, C.]J., in 
Hadjee Ismail Hadjee Habbeeb v. Haiee Mohamed 
Haeiee Joosub (3), where the learned Chief Justice 
said :‘“ The order, :..... wasof great importance 
to the parties, was not a mere formal order or an 
order merely regulating the procedure in the suit but 
one that had the effect of giving a jurisdiction to 
the Court which it otherwise would not have ;it might 
fairly be said to determine some right between the 
parties, namely, the right to sue in a particular Court.” 

In T. V. Tuljaram Rowyv. M. K.R.V. Alagappa 
Chettiar (4), Sir. Arnold White, C.J., said (page 7) : 
““ The test seems to’me to be not what is the form 
of the adjudication’ but what is its-effect in the suit 
or proceeding in which it is made. If its effect what. 
ever its form may be, and whatever may be the 
nature of the application on which it is made, is to 
put an end to the suit or proceeding so far as the Court 
befere which the suit or proceeding is pending is 
_congerned; or-if its effect, if itis not complied with, is to 
put an end to the suit or proceeding, I think the adjudi- 
cation is a judgment within the meaning of the clause- 
An: adjudication on an application which is nothing 
more: than a step towards obtaining final adjudi- 
cation in the suit is not, in my opinion, a judgment 
within the meaning of the Letters Patent.” — 

With these dicta I am in. general agreement. I 
agree that a decision which affects the merits of the 
question between the parties by determining some 


(3) (1874) 13 Bengal L.R. 91. (4) (1952).35 Mad. 1. 
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1924 right or liability may rightly be held to be a 


Yeo Ene “judgment ”; and I think that an order which merely 
BYAN 
v. paves the may for the determination of the question 
Bere SENG between the parties cannot be considered to be a_ 
Roumson, * Judgment ”; nor can a mere formal order merely 
OBINSCN, 
cj. - regulating the procedure in the ‘suit, or one which 
is nothing more than a step towards obtaining a 
final adjudication. 
I think that the order must. have direct reference 
to the suit that is before the Court, and it is plain . 
that in this case all that the preliminary decreé ordered 
was thatthe accounts of the partnership should be 
taken. The Commissioner had power only to deal with 
the accounts of the partnership ; he was not authorized 
under the decree, which was a consent decree, or 
under the order of his appointment, to go into .any 
accounts other than the partnership accounts, What 
he asked for was directions, he being in doubt as to 
how he should carry on. his duties, and the order 
that has been passed does not decide on the merits 
of the suit for the. dissolution of partnership, nor 
does it decide the rights or liabilities of the parties 
to the suit so far as. the partnership is concerned. 
It is merely an order facilitating the examination of 
the accounts and confining the enquiry to the 
particular purpose of the suit. 
It cannot be that the framers. of the Letters 
Patent intended to allow appeals which: do not,arise 
directly from the suit itself. The decision as. to 
these adjustments would not be a decision affecting 
the partnership accounts, nor would it affect in, any 
way any rights of the partners, except certain rights 
and liabilities as between two of them, arising out 
of matters entirely foreign to the partnership. 
Under these circumstances I am of opinion that 
no appeal lies from the order in question, and that 
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this appeal must stand dismissed with cost. Advo- 
cate’s fees ten gold mohurs. 

Brown, J.—I agree in holding that the order 
appealed against is not a judgment, and that an 
appeal did not lie. & 

The order merely states that private debts cannot 
' ‘be adjusted in the partnership. It would appear 
from the proceedings of the Referee as though this 
bas «been interpreted by him as meaning that ‘such 
debts which had previously been shown as adjusted 
must now be readjusted. If this be the meaning of 
the order, then. the order would appear to have far 
reaching effects ; but the order itself does not say 
this, and itis not a final decision on this point. It 
is only in the nature of general instructions to the 
Referee as to the procedure to be adopted by him, and 
itis not any way a final pronouncement as to the 
tights of the parties. It does not- purport finally to 
decide any of the ‘rights between the parties. It is 
couched in general terms, and it is impossible to say 
at this stage what precise effect, if any, it will have 
on the final decision in the suit. It is an order 
regulating the procedure in the suit rather than an 
order determining any rignt between the parties. 
I therefore agree in the order proposed. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Lentaigne. 


SONA MEAH 
Us 


KING-EMPEROR.* 


Penal Code (XLV of 1860), section 408—-Servant giving a false account of the 
loss of goods entrusted to him-—Presumption of misappropriation— 
Evidence (I of 1872\, sections 106, 114. 

Where property is entrusted to a servant and such servant fails to return or 

_ tO account or gives an account which is shown to be false and incredible, it is: 

ordinarily a reasonable inference that he has criminally misappropriated the 

property so entrusted to him and dishonestly converted it to his own use. ° In. 

such cases the Courts are entitled to draw hostile inferences and presumptions 
frcm the action and statements of the servant. 


Villa—for the Appellant. 
Vakharia—for the Crown. 


LENTAIGNE, J.—The appellant has been convicted 
of an offence under section 408, Indian Penal Code, 
and sentenced to one year’s rigorous imprisonment. 
It is not disputed that on the afternoon of the 27th 
December. 1923 the complainant, Hamdu Meah - 
Chowdhury, entrusted 2,680 gunnies to the appeliant 
who was in his employment as a sampan plier, with 
the direction to take the gunnies in sampan No. 
1092 and deliver 1,180 gunnies to Messrs. Bulldch 
Brothers’ godown, 1,000 to one Maung Tun and. 500 


- to War Toke Lone Co., at Seikkyi, Kanoungto. The 


following day the appellant came and reported to the . 
complainant that the sampan had come into collision 
with a sailing vessel in the Rangoon River near No. 
1 Buoy, with the result that the sampan capsized , 
and. all the gunnies were thrown into the river. 


* Criminal Appeal No, 653 of 1924 from the order of the Fourth Additionak 
Magistrate of Rangoon in Criminal Regular Trial No. 18 of 1924, 
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ABATEMENT OF APPEAL—Death of one of the plaintiff-appeilants ina 
redemption suit—Civil Procedure Corde (V of 1403), Order 22, Rule 
2, aud Order 41, Rulé 4. The plaintiff-appellants, a Burmese 
Buddhist couple, filed a redemption suit in respect of a certain 
piece of land of which they were joint-owners and mortgagors. 
On their suit being dismissed they preferred an appeal ; but after 
the appeal was filed the husband died and his legal representatives 
were not brought on the record within tho period of limitation. 
Held, that the appeal did not abate as far as the surviving spouse 
was concerned and that she could carry on the appeal by herself. 


MAuNG BYAUNG AND ONE v. MAUNG SHWE BAW AND TWo 
Act I oF 1872 : See EVIDENCE ACT. 
Act XIII oF 1879 ; See LEGAL PRACTITIONERS ACT. 
AcT V oF 1898 : See CRIMINAL PROCEDURE CODE, 
Act V oF 1908 : See CrviL PRocEDURE Cone. 
Act VI oF 1913 ; See WAKF VALIDATION ACT, 


ASSESSMENT TO REVENUE NOT CONCLUSIVE TO DETERMINE RIGHT OF 
POSSESSION TO WASTE LAND : See WASTE LAND one tee 


AUTREFOIS ACQUIT, PRINCIPLE OF, APPLICABLE TO PROCEEDINGS 
UNDER ILEGL PRACTITIONERS Act : See LEGAL PRACTITIONERS 
ACT, SECTION: 13 ose ot ais ae 


‘BUDDHIST bya cuurtaceaiared 'y inherited by mother during 
second coverlure—Division between second husband, issue of first 
marriage and issue of second marrtage. Held, that the rule of 
division, between the second husband, the issue of the first mar- 
riage, and theissue of the second marriage, in the propertyinherited 
by the mother during her second coverture is that the husband 
obtains one half and the issue of the first marriage the other half. 
Ma E Hmyinv. Maung Ba Maung, 2 Ran. 123 ; Ma Ein Hlaing 
v. Ma Shwe Kin, 3 U.B.R. 272 ; ; Ma Lay v. Tun Shwe, 10 L.B.R. 
10; Maung Gale v. Maung Bya, 4 L.B.R. 189 ; MiChan Mya v. 
Mi Ngwe Yon, 2 U.B.R. 74; Tun Gyaw v. Ma Ba Lo, U.BR. 
(1897-01) II, 66—referred to May Oung's Leading Cases on 
Buddhist Law—referred to, o 


Maune Paw Tur AND TWo v. MA E'Yinx eae ove 


SURMESE BuDpHIST Law—INHERITANCE—Dwision between children 
and grandchildren by different marriages—Joint living not 
essential for the grandchildren to inherit. Held, that on a com- 
petition between children by one marriage and grandchildren 
by another marriage (their parents having predeceased the 
common ancestor), the rule of division was the same as obtaining 
between children of different marriages. Held, also, that by 
sesarate living the grandchildren were not barred from inherit- 
ance. Ma Min Sinv. Ma Kyaw Thin, P.J.L.B.361 ; Ma Pu v. Ma 
Le, 1 L.B.R. 93; Sein Ton v. Mi On Kra Zan, 3 L.B.R. 219— 
veférred to. Athasankhepa, 225 ; Manukye, X. 15, 20, 21 nae 
Oung’s Leading Cases on Buddhist Law—referred to.: 


Ma Nan SHWE AND OTHERS y. ME SEIN AND ONE awe 
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BuRMESE BuppHisr LAw—PRE-EMPTION—Right of—Property pur- 
chased by mother and step-father—Step-father re-marrying after 
death of mother—Sale of the property after such re-marriage— 
Can step-children and hnapazone children claim pre-emption ? 
A who was already a Burman Buddhist widow with two sons 
married B, by whom also she had two sons. During their cover- 
ture A and B acquired the land in snit. On A’s death, B married 
again and thereafter soldthe land. Held, that the four sons of A 
had a right of pre-emption in respect of the land and were entitled 
‘to exercise the same. Mo Thiv. Tha Kwe,4L.B.R. 128; Ye Nan 
Ov. Aung Myat San,’ L.B.R. 466—referred to. Maung Po Gyiv. 
Maung Po Saang, 3 B LJ. 2i—referred to; May Oung's Leading 
Cases 02 Buddhist Lew—rcferred to. 


MAUNG PO THOUNG AND ONE v. MAUNG E P& AND OTHERS 


CHILDREN AND GRANDCHILDREN BY DIFFERENT MARRIAGES DIVISION 
BETWEEN : See BURMESE BUDDHIST LAW, INHERITANCES nae 


CHILDREN AND STEP-CHILDREN, RIGHT OF PRE-EMPTION OF, IN PRO- 
PERTY PURCHASED DURING MOTHER'S SECOND COVERTURE, AFTER 
HER DEATH ; See BURMESE BUDDHIST LAW, PRE-EMPTION see 


CIVIL PROCEDURE CopE, ORDER 22, RULE.2, AND ORDER Al, RULE 4: 
i See ABATEMENT OF APPEAL 


eee oe aoe 


CRIMINAL PROCEDURE CODE, SECTIONS 110, 112, 117, 118 : Sce Hani- 
TUAI OFFENDERS RESTRICTION ACT 


eee oe one 


CROPS GROWN ON ANOTHER’S LAND, WHETHER TRESPASSER ENTITLED 
to : See WASTE LAND wate oie a eee 


DisTRICT MAGISTRATES, POWER OF, UNDER SECTION 13 ¢ OF THE HaBI- 
-TUAL OFFENDERS REGISTRITION ACT WHEN TO BE EXERCISED ; 
See HABITUAL OFFENDERS RESTRICTION ACT. 


eee oe 


EvIDENCE AcT (I oF 1872) sEcTIon 92, PROVISO 3—Swit on promissory~ 
note—Oralevidence toshow that the transaction was one of surct y- 
ship for amount outstanding—Question whether the proniissor y- 
note was part of the contract. The plaintiff brought a suit on a 
promissory-note executed by the defendant in his favour. The 
defence was that the transaction evidenced by the promissory- 


note was one of suretyship and that the defendant was not ~ 


therefore liable to be sued till the liabilities of his principal had 
been ascertained. Held, that orl evidence to prove thi.t it was 
not intended that liability should attach to the defendant except 
on failure of his principal was admissible, under proviso 3 to section 
92 of the Evidence Act. Held, also, that under the circumstances 
it was not open tothe plaintiff, an original party to the promis- 
sory-note, to treat the promissory-note asa separate contract in 
itself and to seek to enforce it without taking the entire contract 
into account. Ba Shein v. King-Enperor, 10 L.B. R.366 ; Simon 
v, Hakim Mahomed Sheriff, 19 Mad. 368—followed. 


J. M. MANECKJEE v. MaunG Po Han 


GRANDCHILDREN AND CHILDREN BY DIFFERENT MARRIAGES, DIVISION 
BETWEEN : See BURMESE BUDDHIST LAW, INHERITANCE 


HABITUAL OFFENDERS RESTRICTION AcT (BuRMA AcTII oF 1919}— 
Necessity of a preliminary Order in writing specif ying the substance 

of information and the period of rest riction—Section 4 (a) of the 
Act—Section 13 of the Act—Rule12of rule framed under the 
Act—Order of restriction made without recording the Preliminary 

' order—Correct procedurc—Code ofCriminal Procedure, secttons110 
(f}, 112, 117, 118-—Powers of the District Magistrate under section 
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On the same day at about 12-35 p.m. the appel- 
lant reported to Head Constable Maung Tha Ya at 
the Barr Street Police Station that the. sampan had 
collided with a cargo boat and that he did not know 
where the sampan and gunnies had drifted. 

It is settled law that where property is entrusted 
to a servant, it is the duty of the servant to give a 


true. account of what he does with the property sc_ 


entrusted to him. If such servant fails to return the 
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a 
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property or to account or gives an account which is © 


shown to be false and incredible, it is ordinarily a 
reasonable inference that he has criminally misappro. 
priated the property so cntrusted to him and dis- 
honestly converted it to his own use. In such cases 
the Courts are entitled to draw hostile inferences and 
presumptions from the action and statements of the 
servant. The provisions of sections 106 and 114 of 
the Indian Evidence Act, 1872, can be relied on in 
support of these propositions. 

In the case now before. me it is obvious that the 
accounts given by the appellant and his ‘witnesses 
were false in material details; and that there are 
other circumstances which indicate that the appel- 
lant did not honestly lose the property. entrusted to 
him. If the appellant’s sampan had been upset in 
the manner described by him, it would obviously 
have floated, and the appellant and the sampan and 
the gunnies would in the ordinary course have floated 
together up the river and at about the same pace on 
the rising flood tide. The most natural course for the 
appellant to adopt would be ito hold on. to his 
sampan and, if possible, to-climb on to it even 
though it should be upside down. In a river which 
is usually well frequented by small craft such as 
sampans, he would. have been picked up quickly, 
and it would have been then possible for him as an 
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honest servant to get his SAnpAn: and Sa salved 


at the same time tire. 

The statement made. by Ee appellant to ihe 
Head Constable at 12-35 p.m. to: the effect that he 
did not know where the sampan and gunnies had 
drifted, is obviously a false statement and is shown 
to be false even by his. own witness because the 
first witness examined by the appellant, if he is 
believed, has proved that he and the appellant had 
salved the sampan at- about 5 a.m. on the previous 
morning. Likewise, the statement, that he did not 
know where the gunnies had drifted to, is shown to 
be.:false by the same witness who describes how he 
saw the gunnies floating in the water.. This witness 
swears that he salved. the sampan about a quarter of 
a mile from the place where he saved the appellant 
and picked the appellant up. I am satisfied that in 
the ordinary course he would have found the 
appellant near his upturned sampan if not actually 


hanging on to it or-on top of it. 


Moreover, about three of his witnesses describe 
the gunnies. as floating on the water, and one of 
these was the man who claims to have picked the 
appeliant up. -The appellant would neccessarily have 
seen such gunnies and if he was an honest servant, 
it was his duty to get the gunnies salved at once, 
and on that version of his witnesses they could have 
been easily salved. The-only reasonable inference 
that I can draw from this failure to salve the gunnies 
is either that the story is a false one and that the 
appellant was not upset at all or that he intentionally 
let the gunnies drift away presumably in order that 
his accomplices might pick up the gumnies. On 
either aspect: the inference to be drawn would be 


one as tothe guilt of the appellant. I have noticed 


other imorobabilities in the story as told by the 
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witnesses of the appellant, but it is unnecessary to — 


discuss them, as the above points show that the 
conviction was fully justified. 

The complainant produced evidence as to the 
alleged transferring of the gunnies by the accused to 
‘ another sampan ; but there are obvious weak points 
in that evidence, and on the view which I take of 
this case it is unnecessary to discuss them, 

For the above reasons I must hold that the 
appellant has given a false account as to his loss of 
the gunnies and that the only reasonable presumption 
to.be drawn from his account is that he is guilty of 
the offence charged against him and that he has 
been rightly convicted. As regards the sentence J 
do not think a sentence ofone year’s rigorous 
imprisonment too much for this class of offence. 

- For these reasons I dismiss the appeal. 


G.U.B.C.P.0.—No, 71, M. of Infmn, 17-7-56-600--IX. 
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13. Held, that proviso (a) to section 4 of the Burma Habitual 
Offenders Restriction Act, 1919, makes it essential that the prelimi- 
nary order required under section 112 of the Code of Criminal 
Procedure shall set forth the substance of the information received 
and shall state the term during which the order of restriction shall 
be in force, and where these provisions are not complied with the 
entire proceeding must be treated as irregular, and the orders 
passed therein, must be set aside. Held, also, that where it is 
proposed to take action under section 110 (f) of the Criminal 
Procedure Code, the preliminary order required under the 
provisions of section 112 of the Criminal Procedure Code, must 
state the amour.t of the bond to be executed and the term for 
which the bond is to be in force. Held, further, that where it is 
intended to take preventive action under section 7 of the Burma 
. Habitual Offenders Restriction Act, 1919, the same procedvre, 
with necessary modification and addition, must be followed as is 
prescribed under section 117 of the Craiminal. Procedure Code. 
Held, also, that the power of converting an order, under section 
118 of the Criminal Procedure Code, requiring security for good 
behaviour into an order of restriction uncer the Habitual Offenders 
Restriction Act can be exercised by the District Magistrate alone 
and that too only where there has been a proper preliminary 
’ order and the District Magistrate has good reason for the change. 


PARSODAN v. KING-EMPEROR Sees, Sees = 
HUSBAND. AND ISSUE OF FIRST MARRIAGE, DIVISION OF PROPERTY 


' INHHERITED BY THE DECEASED WIFE DURING SECOND COVERTURE ! 
See Buppuist Law... es sae 1 vee 


INHERITED PROPERTY OF WIFE, METHOD OF DIVISION OF, BETWEEN ~ 


HUSBAND AND ATET CHILDREN WHERE PROPERTY INHERITED 
DURING SECOND COVERTURE : See BUDDHIST Law... See 


JOINT LivING NoT ESSENTIAL FOR GRANDCHILDREN TO INHERIT : See 
BURMESE BUDDHIST Law, INHERITANCE rn ves 


JOINT MORTGAGOR PLAINTIFF-APPELLANT, DEATH OF :See ABATEMENT 
OF APPEAL Po a ae ae: was 


LEGAL PRACTITIONERS AcT (XVIII oF 1897), SECTION 13—Pleacder 
standing surety for a person arrested cu. a charge under section 
420, Indian Penal Code—Taking from the accused charge of 
property subsequently found to be property in respect of which 
offence had beeu con:mitied—Previous acquittal in a criminal trial, 
whether a bar to action on the same facts under the Legal Practi- 
tioners Act—Autrefois acquit. At the request of H who was 
arrested on a charge under section 42i) of the Indian Penal Cede, 
T, a legal p-actitioner, took charge of certain property which H 
had deposited with R. Subsequently H was released on bail, T 
standing surety for him ; after staying fora few days in T's house, 
H thereafter disappeared It then transpired that the proj criv 
which T had taken charge of was property in respect of which H 
had committed an offence under section 420, Indian Penal Cade. 
Later, H was arrested and convicted in respect of the said property. 

was then prosecuted and after a trial on alternative charges 
under sections 420, 411 and 414, Indian Penal Code; was acquitted. 
On the District. Magistrate’s recommendation that on the facts 
narrated, the High Court should take action against T under the 
Legal Practitioners Act. Hild, that in standing surety for H, T 
was not guilty Of unprofessional conduct and didnot actas a 
pleader. Held, further, that T was not acting in his professicnal 
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capacity in taking cnarge of the property and keeping it for H, nor 
was he guilty of any criminal offence in so doing. Held, fu: ther, 
that proceedings under the Legal Practitioners Act are quasi- 
criminal, and where the facts have already formed the subject ofa 
criminal trial which has resulted in an acquittal, the p‘inciple of 
 Autrefois acquit ’? must apply. 


IN THE MATTER OF MAUNG Po TOK, A PLEADER one 
MUTWALLI, EFFECT OF NON-APPOINTMENT OF A, IN THE WAKFNAMAH: 
See SUNNI MAHOMEDAN Law exe Ae ne 


OBJECT OF THE WAKF WHETHER NECESSARY TO BE DECLARED : See 
Sunn!I MAROMEDAN Law re see ses aes 


ORAL EVIDENCE To SHOW THAT PROMISSORY NOTE WAS TAKEN Ai 
SECURITY, WHETHER ADMISSIBLE ; See EVIDENCE ACT, SECTION 
92, PRovISo 3 ase ie aoe aus sas 


PLEADER STANDING SURETY FOR AN ACCUSED PERSON NOT PROFES- 
SIONAL’ MISCONDUCT : See LEGAL PRACTITIONERS ACT, SECTION 


13 ee or oo wet igs? 


PRE-EMPTION RIGHT OF WHETHER EXERCISABLE BY STEP-CHILDREN 
IN PROPERTY PURCHASED BY DECFASED MOTHER HER AND SECOND 
HUSBAND : Seé GURMESE buppHist Law, PRE-EMPTION ae 


PRELIMINARY ORDER IN WRITING SPECIFYING SUBSTANCE OF INFOR- 
MATION AND PREIOD OF RESTRICTION, NECESSITY OF : See 
HABITUAL OF FENDERS RESTRICTION. ACT on Fea sie iy Nees 


‘PREVIOUS ACQUITTAL IN A CRIMINAL TRIAL BARS PROCEEDINGS UNDER 
LkGAL PRACTITIONERS Act: See LEGAL PRACTITIONERS ACT, 
SECTION 13 aie aus aes we a 


PROMISSORY NOTE, WHETHER ORAL EVIDENCE ADMISSIBLE To PROVE 
THAT IT WAS GIVEN AS SECURITY : See EVIDENCE ACT, SECTION 
92, PRoviSo 3 eee ae see See “ee 


PROPERTY PURCHASED BY MOTHER AND HER SECOND HUSBAND, 
WHETHER STEP-CHIILDREN CAN CLAIM PRE EMPTION AGAINST STEP- 
FATHER : See BURMESE BUDDHIST Law, PRE-EMPTION 2 


REDEMPTION OF A MORTGAGE WITH PossesslON—Defence of a sale, 
subsequent to the mortgage—Sale invalid for want of registration. 
In a suit for redemption, the defendants pleaded that subsequent 
to being put into possession as mortyagees in 1910, in considera- 
tion of a further payment made by them to the plaintiff in 1917, 
the land was sold to them outright bui that they had no registered 
conveyance. It was found that the further payment had been 
made and that an invalid sale had taken place. Held, that the 
plaintiff could not be allowed to take advantage of his omission 

gto give a registered conveyance and that the defendants were, 
entitled to retain possession. Ma Pyone and one v.Ma U and two, 
2 B.LJ. 233 ; Wa Shwe On v. Maung Kywet, 9 B.L.T. 453 Maung 
Shwe Hmon v. Maung Tha Byaw, 11 L.B.R. 462 ; Venkatesh 
Damodar V Mallappa Bhimappa, 46 Bom. 722—followed. 


Ma MA E ANnp TWO v. MAUNG TUN ae ise 


RESTRICTION, ORDER OF, WITHOUT RECORDING PRELIMINARY ORDER, 
EFFECT OF : See HABITUAL OFFENDERS RESTRICTION ACT ee 


SALE INVALID FOR WANT OF REGISTRATION, A GOOD DEFENCE AGAINST 
ASUIT FOR REDEMPTION OF A VALIID MORTGAGE PRIOR TO THE 
SALE : See REDEMPTION OF A MORTGAGE WITH POSSESSION aes 
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SUNNI MAHOMEDAN Law—Wakfnamah—Re servation to the wahkif,as 
Mutwalli, of the ocenpation of the property during his lifetime, 
and the usufruct of the profits—The right to aller the rules of the 
grant under the wakf, whether reservable to the wakif—Wakf, 
when duly created--—-Invalid clauses in the wakfuamah, effect 
of —-Verbal wakf— Nature of eviticnce to establish an oral wak{— 
Non-appointment of a Mutwalli—Object of the trust, whether 
necessary tu be declared—Waukf Validation Act (V of 1913). 
Held, that at Sunni Mahomcdan Law the reservation to the wakif, 
as Mutwalli, of the occupation of the property during his lifetime 
and the usufruct thereof, did not vitiate a wakf, provided that the 
corpus of the property was definitely and finally appropriated to 
the intended purpose. Held, also, that the wakif may legally 
reserve to himself the right to aller the rules of the grant under 
the wakf, if such alteration did not amount to a revocation of the 
Wakf. Held, also, that a wakf is completed by the wakif’s 
dedication ; and that provisions in the wakfnamah that Mutwallis, 
who were to succeed the donor, should not enter upon the 
property before a certain period after his death, did not constitute 
it a testamentary disposition. Held, further, that if there were 
invalid clauses in a wakfnamab, the wakf was not vitiated there- 
by but only the offending clauses were void. Held, also, that a 
verbal declaration of the intention to create a wakf was sufficient 
if made in the presence of witnesses and where that the 
witnesses deposed that the owner declared either that he then 


dedicated his property or had already dc dicated it, it was enough - 


to civest him of his proprietary righis therein. Held, aiso, that 
the wakif need not appoint a Mutwalli, and that he need not 
declare the object of the trust ; the presumption then being that 
the wakif appointed himself Mutwalli and that he dedicated the 
property to the service of God. Held, finally, that delivery of 
possession to Mutwallis was not necessary to constitute a valid 
wakf, Bibi Jinjiva Khatun v. Fakirulla, 34 C.U.J. 444; Brkari 
Mia v. Shetk Lal Poddar, 20 Ca. 116; Doe d. Jaun Beebce v. 
Abidoolak, (1833) Fulton 345; Joygunnessa Bibi v, Majilulla 
Mamed Promanik, 28 C.W.N.781 ; Kulsom Bibi v. Golam Hosscin 
Cassim Ariff. 10 C.W.N. 449; Maung Po Thwev. Maung Sha Bin, 
2 U.B.R. (1897-01), 480; Mahomed Azizuddin v. Legal Remem- 
brancer, 15 All. 321—referredto. Cassamally v.Currimthai, 36 
Boni. 214 ; Ramzan Mistri v. Hasi Zakur Hossein, 18 1.C 241— 
followed, 
MA E KHIN AND OTHERS ¥. MAUNG SEIN AND OTHERS axe 


TAKING CHARGE OF PROPERTY OF AN ACCUSED PERSON IN CUSTODY 
AT HIS REQUEST IS NOT PROFESSIONAL MISCONDUCT : See LeGAL 


PRACTITIONERS ACT, SECTION 13 ats wa 
TRESPASSER ENTERING AND PLANTING ON ANOTHER'S LAND NOT 
ENTITLED TO THE PRODUCE; See WASTE LAND kes a 


WakF, CONDITIONS OF GRANT OF WHETHER WAKIF CAN.RESERVE TO 
HIMSELF TO ALTER : See SUNNI MAHOMEDAN Law aie 


WAKF VALIDATION AcT : See SUNNI MAHOMEDAN LAW ... Be 
WaKF, VERBAL, NATURE OF EVIDENCE SUFFICIENT TO ESTABLISH : 
See SuNNI MAHOMEDAN Law pi he ea 
WAKF, WIIEN DULY CREATED : See SUNNI MAHOMEDAN LAw ee 
WAKF, WHETHER VALID WITHOUT TRANSFER OF POSSESSION : See 
SUNNI MAHOMEDAN Law Sed ee wes ote 


WAKFNAMAH, EFFECT OF SOME INVALID CAUSES: See SUNNI 
MaHoMEDAN Law ses Ar oes oes 


Vv 


PAGE 


495 


491 
488 


495. 
495 


495 
495 


495 


493 















INDEX 


PAGE 


WASTE LAND—Suit for declaration of right to possession—Assessment 
to revenue not conclusive—Trespasser entering and planting on 
another's land not entitled to the produce. Held, that the fact that 
one of the two contestants to possession of a4 iece of Government 
waste land had been assessed to land revenue, though a relevant 
fact, would not in ilself be conclusive y roof of right to possession; 
neither would such asscssment amount to reCognition by the 
Government of a tre spasser’s possession. Feld, also, that a tres- 
passer who‘enters ou another person’s land and cultivates thereon 
does not thereby keccme entitled to the produce. Maung Tun 
Aung v, Ma Htece,1¢ B.L.T. 263—dissented from. 


Maune KYE v. MauNG THA: HAN AND THREE 488 


NOTE TO BINDER. 


These pages should be substituted for pages 477 to 
479 in the July number of the Reports. 
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On the same day at about 12-35 p.m. the appel- 
lant reported to Head Constable Maung Tha Ya at 
the Barr Street Police Station that the sampan had 
collided with a cargo boat and that he did not know 
where the sampan and gunnies had drifted. ; 

It is settled law that where property is entrusted 
to a servant, it is the duty of the servant to give a 
true account of what he does with the property so 
entrusted to him. If such servant fails to return the 
property or to acount or gives an account which is 
shown tobe false and incredible, it is ordinarily a 
reasonable inference that he has criminally misappro- 
priated the property so entrusted to him and dis- 
honestly converted it to his own-use. In such cases 
the Courts are entitled to draw hostile inferences and 
presumptions from the action and statements of the 
servant. The provisions of sections 106 and 114 of 


the Indian Evidence Act, 1872, can be relied on in 


support of these propositions. 


In the case now before me it is obulnns that the 


accounts given by the appellant and his witnesses 
were false in material details; and that there are 
other circumstances which indicate that the appel- 
lant. did not honestly lose the property entrusted to 
him. If the appellant’s sampan had been upset in 
the manner described by him, it would obviously 
have floated, and the appellant and the sampan and 
the gunnies would in the ordinary course have floated 
together up the river and at about the same pace on 
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the rising flood tide. The most natural course for the © 


appellant to adopt would be to hold on to his 
sampan and, if possible, to climb on to it even 
though it should be upside down. In a river which 
is usually well frequented by small craft such as 
sampans, he would have been picked up quickly, 
and it would have been then possible for him as an 
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'- honest servant to get his sampan and gunnies salved 


at the same time. 

The statement made by the appellant to the 
Head Constable at 12-35 p.m. to the effeci that he 
did not know where the sampan and gunnies had 
drifted, is obviously a false statement and is shown 
to be faise even by his own witness because the 
first witness examined. by the appellant, if he is 
believed, has proved that he and the appellant had 
Salved ihe sampan at about 5 a.m. on the previous 
morning. Likewise, the statement, that he did not 
know where the gunnies had drifted to, is shown to 
be false by the same witness who describes how he 
saw the gunnies floating in the water. This witness 
swears that he salved the sampan about a quarter of 
a mile from the place where he saved the appellant 
and picked the appellant up. Iam _ satisfied that in 
the ordinary course he would have found the 
appellant near his upturned sampan if not actually 
hanging on to it or on top of it. 

Moreover, about three of his witnesses describe 
the gunnies as floating.on the water, and one of 
these was the man who claims to have picked the 
appellant up. The appellant would necessarily have 


seen such gunnies and if he was. an honest servant, 


it was his duty to get the gunnies salved at once, | 
and on that version of his witnesses they could have 
been easily salved. The only reasonable inference 
that I can draw from this failure to saive the gunnies 
is either that the story is a false one and that the 
appellant. was not upset at all or that he intentionally 
let the gunnies drift.away presumably in order that 
his accomplices might pick up the gunnies. On 
either aspect the inference to be drawn would be 
one asto the guilt of the appellant. I have noticed 
other improbabilities in the story as told -by the 
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witnesses of the appellant, but it is unnecessary to 
discuss them, as the above points show that the 
conviction was fully justified. 


The complainant produced evidence as to: the’ 


alleged transferring of the gunnies by the accused to 
‘another sampan ; but there are obvious weak points 
in that evidence, and on the view which I take of 
this case it is unnecessary to discuss them. 

For the above reasons I must hold that the 
appellant has given a false account as to his loss of 
the gunnies and that the only reasonable presumption 
to be drawn from his account is that he is guilty of 
the offence charged against him and that he has 
been rightly convicted. As regards the sentence I 
do not think a sentence of one year’s rigorous 
imprisonment too much for this Class of offence. 

For these reasons I dismiss the appeal. 


APPELLATE CIVIL. 
Before Mr. Justice Duckworth, 


MA MA E anpb two 
v. 


MAUNG TUN.* 


Redemption of a mortgage with possession—Defence of a sale, subsequent to 
the mort gage—Sale invalid for want of registration. 

In @ suit for redemption, the defendants pleaded that subsequent to being put 
into possession as mortgagees in 1910, in consideration of a further payment 
made by them to the plaintiff in 1917, the land was sold to them outright but 
that they had no registered conveyance. It was found that the further payment 
had been made and that an invalid sale had taken place, 

Held, that the plaintiff could not be allowed to take advantage of his omis- 
sion to give a registered conveyance and that the defendants were entitled to 
retain possession. : 
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Ma Pyone and two v.Ma U and two v. 2 B.L.J. 233 ; Ma Shwe On v. Maung 
Kywet, 9 B.L.T. 45 ; Maung Shwe Hmonv. Maung Tha Byaw, 11 L.B.R. 462 ¢ 
Venkatesh Damodar v. Mallappa Bhimappa, 46 Bom, 722—followed, 

The Gywe—for the Appellants. 
Litter—for the Respondent. 


Duckworth, J.—The case of the plaintiff-respond- 
ents was that the land in suit was mortgaged to 
1st appellant, Ma Ma FE and her brother, deceased 
Maung Yin for Rs. 350 with possession. Ma Pyu 
and Maung U are the legal representatives of Maung 
Yin. The suit was for redemption of this mortgage. 
The defence was that, though the land had been 
mortgaged for Rs. 350, it was subsequently sold out- 
right to the appellants for a further payment of Rs. 217 
jn April 1917. Ry 

It was admitted that there was no document of 
mortgage. ‘The plaintiff dated the mortgage in 1910, 
but the defendant-appellants’ case was that it was 
dated in 1908. The plaintiff contended that it was 
an oral mortgage. This was not denied, but it was 
set up that it was entered in the Register of Reports. . 
of Transfer and Changes (then No. VIII), and the 
pyatbaing, Exhibit V, was produced. 

The trial Court held that the saie set up by 
defendants was established, and dismissed the suit. 


for redemption. 
Or appeal, the District Court allowed the claim, 


‘holding that the onus of proof as to the sale in 1917 


was on the defendants and that, since there was no 
registered conveyance, as required by law the evidence 
given as to the sale was inadmissible, and that the 
pyatbaing, in which the said sale was stated to have 
been reported (Exhibit Til), did not transfer any 
interest in the property. Finally the learned judge 


held ‘that the present appellants could not resist a 


redemption suit, on the ground that there was an 
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agreement to sell the land, because a suit for specific 
performance would be barred by time. 

The defendants. have now come to this Court on 
second appeal. Clearly they must succeed. Evidence 
thas been given by the revenue surveyor, which 
shows that the report as to the sale in April 1917 
was indeed made, and that, toc by both parties, in 
_fact there is ample evidence to prove the payment 
of Rs. 217 and that an invalid sale transaction took 
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place. The headman’s evidence strongly bears this — 


out, and from April 1917 the land has stood in Ma 


Ma E and Maung Yin’s names as owners. It is thus 


clear that, at the very least, there was a transaction 
in April 1917, which can be treated as an agreement 
to sell the land to appellants. It was the duty of the 
vendor to give a ‘registered Conveyance, but none 
_ was ever given. 

There is anothing to show that time for specific 
performance has elapsed, since there is no evidénce 
thal the vendor refused more than three years prior 
to suit to give a conveyance, and, even if time for 
specific performance had elapsed, the same equities 
would apply. 

The same principles appiy as I held. were applic- 
able in the case of Ma Pyone and twov. Ma U and 
iwo, 2B.L.J.233. Much assistance may also be derived 
from the case of Mawng Shwe Hmon v. Maung Tha 
Byaw, 11 L.B.R. 462. The case of Ma Shwe On 
v. Maung Kywel, 9 B.L.T. 45, may also be referred 
to. In the casé of Venkatesh Damodar v. Mallappa 
Bimappa, 46 Bombay 722, it was held that were 
the plaintiff agreed to sell land to the defendants, 
who were already in possession, and defendants paid 
up the purchase money, but omitted to take a regis- 
tered conveyance, plaimtiff was not entitled to recover 
possession, though the right to obtain specific 
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performance of the agreement had become time-barred. 
It seems to me manifest that, in this-case, the intention 


of the mortgagor was to extinguish the mortgage 
debt. 


The appeal is clearly good. The plaintiff cannot 
be allowed to take advantage of the fact that he give 
defendants no registerd conveyance, and the latter 
are entitled to retain possession as against any claim 


under the mortgage by the plainliff-respondent. 
I set aside the decree of the, lower Appellate 


Court, and restore that of the Subdivisional Court 
(though on other grounds) with costs in all Courts. 


APPELLATE CIVIL. 


Before Mr. Justice Carr, 


J. M. MANECKJEE 
2. 
MAUNG PO HAN, * 


Evidence Act (I of 1872), section 92, proviso3—Suit on promissory-note—Oral 
evidence to show that the transaction was one of suretyship for amount 
outstanding—Question whether the promissory-note was part of the 
contract. 

The plaintiff brought a suit of, a promissory-note executed by the defendant 
in his’ favour. The defence was that the transaction evidenced by the 
promissory-note was one of suretysbip end that the defendant was not there- 
fore liable to be sued till the liabilities of his principal. had been ascertained. | 

Held, that oral evidence io prove that it was not intended that liability 
should attach to the defendant except on failure on his principal was admissible 
under proviso 3 to section 92 of the Evidence Act. : 

Held, also, that under the.circumstances it was not open to the plaintiff, an 
original party to the promissory-note, to treat the promissory-note as a 
separate contract in itself and to seek to enforce it without taking the entire 


contract into account. 


Ba Shein v. King-Emperor, 10 L.B.R. 366; Simon v. Hakim Mahomed 
Sheriff, 19 Mad. 368—followed. 


Burjorjee-—for the Appellant. 
Clark—for the Respondent. 


* Civil Second Appeal No. 153 of 1923. 
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‘Carr, J.—The facts of this case as found—and, I 
think, rightly found—by the Courts below are as follows. 
The Bombay-Tavoy General Trading Agency entered 
into an agreement with Maung Po Nyein for the 
supply of timber. The Agency agreed to advance 
Rs. 5,020 to Po Nyein ‘fon such securities as thought 
suitable.” Po Nyein offered his brother, Po Han, 
the present defendant-respondent, as surety and: he 
was accepted. Rs. 2,500 was advanced to Po Nyein, 
who signed a promissory-note for the amount. Po 
Han also signed this note. Some ten days later a 
further Rs. 2,500 was paid to Po Han on behalf of 
Po Nyein, who. was away in the jungle. Po Han alone 
signed a promissory-note for this sum. Both notes 
were in favour of the plaintiff, Maneckjee, who was 
the Manager of the Agency. 

The Agency later changed its style tv “The 
Tavoy Timbers’* and it would appear that Maneckjee 
and S. A. Ali became partners in the concern. 

Some eight months after the advances had been 
given the Tavoy Timbers wrote to Po Nyein and Po 
Han enclosing an account in which Rs. 5,000 was 


-shown as advanced. The balance due to the firm. 


was shown as Rs. 2,629, and settlement of the account 
was demanded. Po Nyein acknowledged this and 
asked, for a week’s time to reply. This was followed 
by a further letter from the firm saying that there 
had been an excess credit in the first account and 
that the total really due was Rs. 3,049-14-9, 

To this Po Han replied that he was not-a party 
to the contract and that his liability on the pro-notes 
could only be determined after accounts had been 
settled with Po Nyein. Po Nyein replied saying, in 
effect, that he had supplied more timber than had been 
credited. Both these letters are dated the 9th March. 
On the 28th March Manectkjee sent, a lawyer’s notice 
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io Po Han demanding payment of Rs. 2,500 on the 
second pro-note. Po Han replied that the money 
should be demanded from Po Nyein. 

Then Maneckjee at once filed this suit, in his 
own name, on the pro-note, against Po Han alone. 
The plaint is silent as to the timber contract and 
treats the .pro-note as an ordinary one. An attempt 
has been made. to show that this Rs. 2,500 was a 
loan to Po Han personally by Maneckjee personally, 
but there is not the remotest doubt that it was not. 

‘Po Han pleaded that the suit was not maintain- . 
able until accounts had been settled with Po Nyein. 


Both Courts below. have upheld this contention. 


In this appeal it is contended that oral evidence 
should not have been admitted. The contract with 
Po Nyein was in writing but the evidence as to Po 
Han’s part in the transaction is purely oral. I think 
however that is was rightly admitted under proviso 
3 to section 92 of the Evidence Act. It is quite 
clear that the contract with Po Nyein and the two 
promissoy-notes all formed part of one transaction 
and that it was not intended that any liability on the 
notes should attach to Po Han except on the failure 
of Po Nyein to complete his contract. Thus the 
written and the oral agreements together constituted 
a condition precedent to the attaching of any liability 
under the notes, which were, as the District Judge 
says, taken merely as security. A somewhat similar . 
view was taken by Rigg, J., in Ba Shein v. King- 
Emperor (1), though with reference to proviso 2, 

In Simon v.  Hakin Mohamed Sheriff (2), 
Subramania Ayyar, J., said:—‘‘Of course parties to 
what purports to be a mere promissory-note may 
contemporaneously with its execution and delivery, 


(1) 10 L.B.R. 366. (2) (1896) 19 Madras 368. 
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enter into another agreement with reference to such 
instrument. The terms of that agreement may, on the 


one hand, be so inconsistent with the terms of the | 


document purporting to be a promissory-note as to 
render it clear that the parties never intended to 
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invest what seems a promissory-note with the attributes - 


of an instrument really of that description. On the 
other hand the terms of the agreement may go to 
show that it was not intended that the document 
which on the face of it is a promissory-note should 
not operate as such. In the former .class of cases 
the two agreements must be construed to be parts 
of but one contract, not severable by the Court for 
the purpose of giving to one of the two parts an effect 
which it would have had if such part alone formed 
-the whole contract.” 

That seems to me to be directly applicabie to the 
present case, and I agree with the view there 
expressed. I hold therefore that it is not open to 
the plaintiff to treat the promissory-note as a separate 
contract in itself and to seek to enforce it without 
taking the whole contract into account. We have 
“before us the original parties to the note and they 
are bound by their contract. . 

The appeal is therefore dismissed with costs. 
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APPELLATE CIVIL. 


Before Mr. Justice Young, and Mr. Justice Baguley. 


MAUNG BYAUNG AnD ONE 
; wv. : 
MAUNG SHWE BAW anp tTwo.* 


Abatement of appeal—Death of one of the plaintiff-appellants in aredemptior 
suit—Civil Procedure Code (V of 1908), Order 22, Rule 2 and Order 41, 

Rule 4, 

The plaintiff-appellants, a Burswese Buddhist couple, filed a redemption 
suit in respect ofa certain piece of land of which they-were joint-owners and 
mortgagors. On their suit being dismissed they preferred an appeal ; but after 
the appeal was filed the husband died and his legal representatives were not. 
brought on the record within the period of limitation. 

Held, that the appeal did not abate as far as the surviving spouse was. 
concerned and that she could carry on the appeal by herself. 


Hay—for the Appellants. 
Maung Kun—for the Respondents. 


YOUNG AND BaGUuLey, JJ.—This was a suit filed 
by Maung Byaung and Ma Newe E jointly for redemp- ' 
tion of a certain piece of Jand. They were husband 
and wife, and, as such, joint-owners. 

The Jower Court dismissed the suit, and agains: 
this order of dismissal they filed an appeal. “ 

Since the filing of the appeal, Maung Byaung 
died ; his legal representatives have not been brought 
on the record within the period of limitation. 

‘The question to be decided is whether the appeal 
has entirely abated, or whether Ma Ngwe E can 
carry itonalone. ~™ 

The main argument before the Court turned upon 
the meaning of Order XXII, Rule 2. 

Omitting the portions not applicable to the present 
case, this rule runs as follows :—‘‘ Where there are 


* Civil First Appeal No. 178 of 1923 against the decree of the District Court 
of Hanthawaddy in Civil Regular No. 50 of 1922. 
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more plaintiffs than one, -and any of them dies, and 
where the right to sue survives to the surviving 
plaintiff or plaintiffs alone the Court should cause 
an entry to that effect to be made on the record, 
and the suit shall proceed at the instance of the 
surviving plaintiff or plaintiffs.” 

This rule also applies to appeals. 

The question is what is the exact meaning of the 
word “alone.” 

It is argued that, because the right to sue or to 
appeal survives to Ma Ngwe E and Maung Byaung’s 
legal representatives, it cannot be said to survive to 
Ma Ngwe E alone. With this reading of the rule 
we are not in agreement. 

These two-persons as joint-c owners of the land 


and joint mortgagors, when both alive, were each 
_individually entitled to redeem the mortgage; Ma - 


Ngwe E alone could have redeemed the morigage. It 
is true that Maung Byaung would have had to be 
made a pro sormd defendant ; but Ma Ngwe E could 
have filed a suit by herself. This we understand to 
mean that Ma Ngwe E alone-had the right to sue. 

Quite apart from this, however, Order XLI, Rule 4 
gives Ma Ngwe E the right to appeal entirely by 
herself. This reads— Where there are more plaintiffs 
than one in a suit, and the decree appealed from 
proceeds on any ground common to all the: plaintiffs, 
any one of the plaintiffs may appeal from the whole 
decree, and thereupon the appellate Court may reverse 
or vary the decree in favour of all the plaintiffs.” 
This would most certainly give Ma Ngwe E the 
right to prosecute her appeal by herself, 

We hold then that the appeal does tat abate 
entirely. It will abate so far as Maung Byaung is 
concerned ; but Ma NeWwe E can carry on the appeal 
by herself. 
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APPELLATE CIVIL. 
Before Mr. Justice Carr. 


MAUNG KYE 
Vv. : 


MAUNG THA HAN anD THREE.* 


Waste land—Suit f or declaration of right to possession—Assessment to revenue 
not conclusive—Trespasser entering and planting on another’s land not 

_ entitled to the produce. 
, Held, that the fact that one of the two contestants to possession of a piece of 
Government waste land had been assessed to Jand revenue, though a retevant 
fact, would not_in itself be conclusive proof Of right to possession ; neither 


“would such assessinert amount to recognition by the Government of a 


trespasser’s possession. 
Held, also, that a.trespasser who enters on another person’s land and 
Cultivates thereon does not thereby become entitled .to the produce, 


Maung Tun Aung v. Ma Atee, 12 B.J..T. 263—dissented from, 
Maung Pu—for the Appellant. 
Halker -for the Respondents. 


CarR, J.—The issues were not very happily framed. 
It was common ground that the land was Government 
waste and therefore the question of ownership raised 
in the first issue did not arise. But the evidence was 
well recorded and on it the Township judge found that 
the plaintiff had cultivated the disputed land in 1282 - 
and 1283 and that he was therefore entitled to it. 
He wrongly gave a decree for possession though all 
that was asked for was a declaration. 

The Additional District Judge reversed this finding, 
He considered the oral evidence for the defence miore 
satisfactory than that for the plaintiff. Here I am 
entirely unable, to agree. The reverse seems to me 
to be the case. The plaintiff called the holders of 
the neighbouring lands and they all supported his 


* Special Civil Second Appeal No. 371 of 1923 against the decree of the 
District Court of Pegu in Civil Appeal No. 131 of 1923. 
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claim to have worked the whole block of Jand shown 
on the map. The only thing to be said against their 
evidence is that some of them seem also to be involved 
in boundary disputes with neighbours. This same 
objection applies to at least some of the witnesses for 
the.defence. Their allegation is that the first defendant, 
in the dry weather at the end of 1283 made a kazin 
round the disputed land and other land adjoining it 
on the west and then cultivaied the land in 1284. 
The evidence as to the existence of this kazin seems 
to me very weak and on the face of it the whole 
defence evidence appears much less satisfactory than 
that for the plaintiff. That was the view taken of-it 
‘by the Township Judge, who heard the witnesses, 
and I think that his finding ought to be upheld. 

The Additional District Judge seems to me to have 
been too much influenced by the fact that the plaintiff 
was not assessed for the land in dispute and the 
further fact that defendant ultimately was so assessed, 
taken along with the decision in Maung Tun Aung v. 
Ma Htee (1). 


The omission to assess the plaintiff is perhaps a. 


point against him, but it is by no means conclusive. 
Revenue surveyors, like everyone else, are fallible, 
and the fact that a certain piece of land has not been 
assessed to revenue is no proof that it has not been 
cultivated. Nor does the failure to assess take away 
the plaintiff's possessory right if by actual possession 
he has acquired such a right. The Revenue Rules 
permit any person to enter into possession for the 
purpose of cultivation, of any Government waste land, 
but provide that if he does so he shall be liable to. 
be assessed to revenue and to be evicted by the 
Government. It is for the Government, through its 
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officers, to assess to revenue and not for the cultivator 
to see that he is so assessed. 
Tun Aung’s case (1) isnot an authorised oebliestad 


and is therefore not.a ruling binding on any Court, 


I do not agree with the decision therein and am 


uot prepared to follow it. The fact that one of ihe 


contestants has been assessed to revenue and ike 


other has not is no doubt a relevant fact, and there 


may be cases in which it will suffice to turn the scale, 
but it is not in itself conclusive nor can I regard 
assessment as a recognition by the Government of a 
trespasser’s possession. As I have said above the 


tule allow any one to enter into possession for the 


purpose of cultivation of Government waste land, and 
therefore a person so entering cannot be regarded 
as a trespasser. The Government reserves the right 
to assess and if it fails to exercise that right the 
occupier is not to be blamed, nor is his right to- 
possession affected. To accept that decision as good 
law in effect make the revenue surveyor the final 
arbiter in all disputes such as this. In the present 
case the evidence of the revenue surveyor shows 


‘thatit wasnot until after the suit had been instituted 


that he assessed the defendant to revenue. 
The plaintiff is, in my view, entitled to a decree. 
It is not very clear that he was in actual possession 


‘at the time of suit but no objection has been taken 


to his suing for a mere declaration. 

As regards the claim for paddy the Township 
Judge held that the plaintiff had first planted on the 
land and then the defendant ploughed it up and | 
planted again. Thus the paddy actually reaped was 
that planted by the defendant and for that reason 
apparently he considered that the plaintiff was not 
entitled to it. This view is obviously untenable, 
A trespasser who enters.on another person’s land and 
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plants thereon does -not thereby become entitled to 


the produce. 
I set aside the judgment and decree of the District 
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Court. There will be a decree declaring that the a, Han 


for the plaintiff for Rs. 150, the value of 100 baskets 
of paddy, as against the first two defendants. These 
first twc defendants will also pay the plaintifi’s costs 
in all courts. 


APPELLATE CIVIL. 


Before Sir Sydney Robinson, C.J. and the other Judges of the High Court 


(in Chambers). 


IN THE MATTER OF MAUNG PO TOK, A PLEADER.* 


Legal Practitione:s Act (XVIII of 1879), section 13—Pleader standing surety 


for a person arrested on acharge under section 420, Indian Penal Code— 
Taking charge from the accused of proper.y subsequently found to be 
property in respect cf which an offence had been committed—Previous 
acquittal ina crim@ial trial whether a bar to action on the same ja 
under the Legal Practitioners Act—Autrcfois acquit. 


At the request of H who was arrested on a cliarge under section 420 of the 


-Indian Penal Code, T, a legal practitioner, took charge of certain property 


which H had deposited with R. Subsequenlly H was released on bail, T- 
Standing surety for him ; after staying for a few days in T’s house H 


‘thereafter disappeared. It then transpired that the property which T had 
‘taken charge of was property in respect of which H had committed an offence 


under section 420, Indian Penal Code, Later, H was arrested and convicted in 


srespect of the said property. 


T was then prosecuted and after a trial on alternative Charges under 


*sections 420, 411 and 414, Indian Penal Code, was acquitted, On the District 


Magistrate’s recommendation that on the fact narrated, the High Court shoulg 


‘take action against T under the Legal Practitioners Act 


Held that in standing surety for H,T was not guilty of unprofessional conduct 
and did not act as‘a pleader. 
Held, further, that ‘t was not acting in his professional capacity in taking 


-charge of the property and keeping it for H nor was he guilty of any criminal 
-offence in So dOing. 








* Civil Miscellaneous Application No. 50 of 1924, 


plaintiff is entitled to possession of the land in suit 4ND THREE. 
as against the defendants. There will also be a decree 
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1924 Held, further, that proceedings under the Legal Practitioners Act are quasi~ 


ie THR crin:inal, and where the facts have already formed the subject of a criminal trial 
MATTER oF Which has resulted in an acquittal, the principle of ‘‘ Autrefois acquit ” must 


oe Po apply. F 
LEADER. One Po Hman of Kyonmange was arrested at 
' Myaungmya by the Police on the 12th December 
1923 ona suspected charge under section 420 of the 
Indian Penal Code in respect of a longyi belonging 
to a woman resident at Wakéma. Maung Po Tok, 
a practising pleader, and one Hla Tin stood surety 
for Po Hman and on the next day Po Hman was. 
-released. When Maung Po Tok first. came to the: 
-police-station for the purpose of obtaining bail, Po 
Hman had asked him. to take charge of certain 
properties, deposited by him with the local manager 
of Rowe & Co. Maung Po Tok accordingly took over 
the property, which included amongst other items a. 
packel of diamonds. oe aes 

After his release, Po Hman lived in Maung Po. 
TOk’s house for some days. In the meantime, certain 
diamond merchants, Gordhan Das and Puji Ram, 
were in search of Po Hman, who had disappeared 
with diamonds, gold coins and other jewellery entrusted 
to him for sale. Upon-hearing that Po Hman was. 
living at Maung Po Ték’s house, Gordhan Das lodged a. 

_ report with the Police on the 18th December 1923 and. 
on search there being made at the house, Maung Po. 
Tok produced ten sovereigns and two white stones and 
stated that Po Hman had gone away. Po Hman was. 
subsequently arrested and..convicted. 
Maung Po Tok was also thereafter prosecuted. 
under sections 420, 411 and 414 of the Penal Code 
but after a trial by the District Magistrate of 
_Myaungmya, was acquitted. In the course of his 
acquittal order, the District Magistrate stated “TI 
cannot help believing that Po Ték must have known 
or at least suspected or would have had reason to believe 
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that the property in question was stolen property but 
since the evidence on this point is not conclusive, I 
must give him the benefit of the doubt . 
However Maung Po Tok, being a practising pleader, 
is, I consider, guilty of gross misconduct in standing 
surety for a person arrested by the Police for a 
cognisabie offence and. by retaining ten sovereigns 
from that person, which subsequently turned out to 
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be stolen property, on the alleged excuse io cover © 


the amount of security he had offered.” The District 


Magisirate then instituted. the present proceedings 


under the Legal Practitioners Act, framing the following 
charge against Maung Po Tok. “For that according 
to your own admission as an atcused in Crimina] 
Regular Trial No. 1 of 1924 of this Court, you on 
the 13th December 1923 stood bail for one Maung 
Po Hman who was arrested by the Police on suspicion 
of commission of a cognisable offence and that you 
received and retained sundry valuable property, to wit 
two diamonds, 50 sovereigns, 53 pieces of gold coins 
of various denominations and some loose imitation 
stones in respect of which Po’ Hman has since been 
‘convicted of crimical breach of trust: for that you 
have retairied till seized by the Police on the 19th 
December 1923, a portion of that property to wit, ten 
sovereigns and two imitation stones ostensibly to 
cover the amount of security you offered; you have 
thereby committed professional misconduct as a 
pleader, thereby rendering yourself liable to punishment 
under section 13 (f) of the :Legal. Practitioners Act, 
1879.”’ Maung Po Tok pleaded that he had no reason 
to believe nor had the slightest suspicion that the 
articles in question were stolen property. 

The District Magistrate then made the following 
remarks in his-report to the High Court: ‘That 
Maung Po T6k’s retention of the property in question 
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was ostensibly for the purpose of covering the amount 
of security he had furnished, but in my opinion, he 
really retained them as his fees for getting Maung 
Po Hman out on bail. I therefore consider that 
Maung Po Tok is guilty of gross misconduct in his 
capacity as a practising pleader and should be 
punished.’ The learned Sessions Judge supported the 
findings of the District Magistrate but suggested that 
Maung Po Tok cannot be held to have acted in his 
capacity as a pleader but should -be charged with 
general misconduct unconnected with professional 
duties. 

The matter was considered by Honourable Judges 
of the High Court in Chambers, and the result of 
their Lordships’ deliberations will be found in the order 
reported below which was pronounced by the learned 
Chief Justice. 


Ropinson, C.J.—Upon reading the proceedings 
in Criminal Miscellaneous Case No.. 31 of 1924 held 
by the District Magistrate of Myaungmya against: 
Maung Po Ték who was charged under section 13 (f) 
of the Legal Practitioners Act. 

It is ordered that in the view of the Honourable 
Judges the proceedings under section 13 of the J.ega] 
Practitioners’ Act are misconceived. In standing surety 
for a man arrested on a charge under section 420 
Maung Po T6k was not guilty of unprofessional 
conduct and did not act as a pleader. He was not 
acting in his professional capacity in taking charge 
of the property from Rowe & Co,’s Manager and 
keeping it for Po Hman; nor was he guilty of any 
criminal offence in so doing. Moreover, he has been 
acquitted bya Criminal Court of receiving and retaining 


‘stolen property while the Magistrate who tried him on 


those charges also decided that there was insufficient 
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evidence to justify a charge of cheating with respect 
to the substitution of the diamonds. Proceedings 
under the Legal Practitioners’ Act are quasi-criminal 
and where the facts have already formed the subject 
‘of criminal trial which has resulted in an acquittal 
the principle of ‘‘Autrefois acquit ’ must apply. 


APPELLATE CIVIL 
Before Mr. Justice Duckworth, and Mr. Justice Godfrey, 


MA E KHIN AnD OTHERS 
VD. 
MAUNG SEIN anp oTHERS.* 


Sunni Mohamedan Law—Wakfuamah—Reservation to the wa kif, asMutwalli, 
of the occupation of the property during his lifetime,and the usufruct of 
the profits—The right to alter the rules of the granl under the wakf, 
whether reservableto the wakif—Wakf, when duly created—Invalid clauses 
in the wakfnamah, effect of —Verbal wakf —Natura of evidence to establish 
on oral wakf—Non-appointment of a Mutwalli—Object of the trus} 
whether necessary to be declared—Wakf Validation Act (V1 of 1913). 

‘Held, that at Sunni Mohamedan Law. the reservation to the wakif, as 
Mutwalli, of the occupation of the property during his lifetime and the usufrucy 
thereof, did not vitiate a wakf, provided that the corpus of the property was 
definitely and finally appropriated to the intended purpose. 

Held, also that the wakif may legally reserve to himself the right ‘to alter 
the rules of the grant under the wakf, if such alteration did not amount to a 
revocation of the wakf. : 

Held, also, that a wakfis completed by the wakif’s dedication ; and that 
provisions in the wakfnamah that Mutwallis, who were to succeed the donor 
should not enter upon the property before a certain period after his death, did 
not constitute it a testamentary disposition. 

Held further, that if there were invalid clausesin a wakfnamah, the wak¢ 
was not vitiated thereb; but only the offending clauses were vaid. 

Held, also, that a verbal declaration of the intention to create a wakf was 
sufficient if madein the presence of witnesses and that where the witnesses 
depased that the owner declared either that he the: dedicated his Property 
or had already dedicated it, it was enough to divest h'm of his: proprietary 
rights therein. 

Held, also, that the wakif need not appoint a Mutwalli, and thathe need not 
declare the object of the trust ;the presumption then being that the wakif 


a eg Se 


* Civil First Appeal Noy:14 of 1923 (at Mandalay) from the decree of the 
District Court of Mandalay in Civil Regular No 42 of 1920, 
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appointed himself Mutwalli-and that he dedicated the ero ty to the service 


of God. 
Held, finally, that-delivery of Possession to Mutwallis was not necessary 


to constitute a valid wakf. 

Bibi Jinjira Khatun v. Fakirulla, 34 U.LJ. 444 ; Bikaru Mia v. Shuk Lal 
Poddar, 20 Cal. 116; Doed.Jaun Beebee v. Abdoolah, (1833) Fulton 345 ¢ 
Joygunnessa Bibi v. Mafilullah Mamed Fromanth, 28 C.W.N. 781 ;-Kulsom, 
Bibi v. Golam Hosscin Cassim Ariff, 10 C.W.N., 449; Maung Po Thwe v. 
Maung Sha Bin, 2 U.B.R. (1897-01) 480 ; Mohamed Aztzuddin v. Legal 
Remenibrancer,15 All. 321—referred to, 

Cassamully v, Currimbhai, 36 Bom, 214 ; iid ate Mistri v. Haji Zakur 


Hossein, 18 1.C. 241—followed, 


Chatterjee (with him S. Mukerjee)—for the Appel- 
Liitter—for the Respondents. 


DuckwoRTH AND GoDFREY, JJ.—The  plaintiff- 
respondents, instituted a suit against the defendant- 
appellants, and one Maung Po Lan, for a declaration 
that there had been a valid dedication of certain 
landed property worth about Rs. 30,000 situated in 
Mandalay Towa, for religious and charitable purposes 
by Haji Palitaga U Po Tha deceased, as stated in his 
deed of wakf, and that they: were the Mutwallis 
thereof in succession to him, and for an order 
directing the appellant-defendants to give possession 
of the said property. The. defendants are the widow 
and other relatives of the deceased. The piaintiffs’ 
claim was, in fact, that the deed of wakf, dated 
December 28th, 1914, executed by U Po Tha and 
duly registered, was a valid wakf. This deed deals. 
with three-holdings in Mandalay with the buildings 
thereon and purports to ‘dedicate them ‘‘in per- 
petuum-” 

It was further alleged by the plaintiffs, in their 


_ plaint, that, about six months before his death, and 


in about May-June 1919, U Po Tha verbally dedicated 
as a wakf, for the same purpose, two khans of another 
building and the western portion of the holding on 
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which it stood, valued at Rs. 10, 000. Their prayer 
included this property, and their claim is that it was 
an addition to the previous wakf, which was made 
by the registered wakfnamah. 

The defendants admitted that Haji U Po Tha 
executed the registered wakfnamah, but they contended 
that it did not create a valid wakf under Mohamedan 
Law. They denied the alleged later verbal dedica- 
tion of the two khans, and pleaded that, in any case 
it was invalid, inasmuch as it was not made in writing 
duly registered. . , 

The parties are admittedly Zerbaddi. Sunni 
Mohamedans of Mandalay, and are. subject to the 
Hanafi branch of Mussulman Law. 

In a long, and well considered, judgment, the 
learned Judge-of the District Court (Mr. H. A. Brown, 
now acting High Court Judge) decided that the 
wakfnamah created a valid wakf, and that plaintiffs 
were the Mutwallis thereof, but he held that there 
was no valid oral dedication of the two khans though 
there was an expressed intention, never brought to 
fruition, on U Po Tha’s part, to create the later wakf. 
He directed the defendant-appeilants {o give posses- 
sion of the properties covered by the registered 
deed.. He also made certain orders as to costs. 

In the District Court, the ground on which the 
defendants attacked the wakfnamah was that Haji U 
Po Tha retained the property in his own possession, 
and had full control and enjoyment thereof up to his 
death on 20th November 1919. They contended that 
he never made over the property to the plaintiffs as 
Mutwallis, though the latter were named as such in 
the deed. Further they urged that the wakfnamah 
itself indicates that U Po Tha never divested himself 
of his character as owner of the property, and that 


after he lost his case in Suit No. 21 of 1913, he 
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1924 married the principal defendant,'Ma E Khin and 


—_—— 


MaE Kaw resolved to keep the property as his own, by way. 
Maung Of making provision for his family. 
SEAM. There was also a plea that, in virtue of the result 
DucKwoRty of Civil Regular Suit No. 21 of 1915, the matter in 
Goprrey, issue in this’case, namely, the validity of the wakf- 
i namah, was res judicata. This was quite rightly 
found against the defendants, and the question of 
res judicata is not now before the Court. 

On appeal to this Court the grounds raised by 
the defendant-appellants are that, considering the 
conduct of U Po Tha, the provisions in the deed 
were illusory, and no valid wakf was created ; that, 
if the deed is-valid at all, it is only valid as a will 
or testamentary wakf, and so can affect only one- 
third of the deceased’s nett estate ; and that, if the 
deed is valid, but is not a will, then the charitable 
dispositions in it must be given effect to, but the 
residue must accrue for the benefit of U Po Tha’s 
heirs. The ground alleging that, inasmuch as the 
plaintiff-respondents could not’produce the original 
wakfnamah, and could not establish that the defendant- 
appellants had possession of it the lower Court 
should have held that it did not exist, has not been 
argued, and may taken to have been dropped. 

The plaintiff-respondents have filed cross-objection 
to the learned District Judge’s findings, in regard 
to the later oral wakf of the two khans, after his 
marriage to the Ist appellant, Ma E Khin, which they 
contend was clearly established to haveé‘been a valid wakf. 

The appellants have raised what are really two . 
new points in appeal, but they were clearly involved 
in their pleadings, and were referred to in their 
written arguments before the District Court, and, 
being points of law, can, and musi, be dealt with 
in this appeal. 
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When‘ the registered wakfnamah was made, it is 
admitted that U Po Tha-.was a widower, his first 
wife, Ma Myin and his second wife, Ma Mya, having 
both died. It was some considerable time after. the 
wakfnamah had been executed that he- married the 
1st appellant, who was then a young girl of about 
sixteen years of age, whilst the wakif was over 
Sixty. It is admitted that U Po Tha left no issue. 

It is now stated by the appellants that the 
property in dispute, which is in the centre of Mandalay 
Town, is worth over a lac of rupees (Rs.1,00,000). If 
so, it appears to have been undervalued in the plaint, 
unless as is suggested, the local value of immoveable 
property has since risen very considerably. 

The fact that the original wakfnamah was not 
produced in evidence has not been directly com- 
mented upon in argument. But it is suggested that 
U Po Tha must have destroyed it, when he married 
Ist defendant-appellant, Ma E Khin, after the result 
of his Civil Suit about the deed, thus showing that 
he considered the whole matter atan end. There is 
no justification in this suggestion. The wakif not 
only took the opinion of the learned Government 
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Advocate Mr. Guy Rutledge (now Rutledge, J.) on © 


the deed, but he went to the trouble of having the 
property registered in the Town Lots Office as wakf 
property with himself as Mutwalli. The indications 
are that the original deed was left with Ma E Khin, 
and that, in spite of the allegations in the pleadings) 
and express notice to produce it she has kept it back: 
There were thus sufficient reasons for admitting 
secondary evidence of the terms of the deed, and of 
the wakf. The defendant-appellants, moreover, relied 
and still rely upon the deed just as much as the 
plaintiff--respondents in their attempt to defcat the 
validity of the wakf. 
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Nothing further need be said about this matter, 
which was uot referred to in the grounds of appeal 
at all. 

It is equally clearly indicated by the srooeedings 
that Ist defendant, Ma E Khin, kept back the account 
books, in which U Po Tha (and later on she _ herself) 
entered the expenditure and income of the trust- 


- The wakif was a careful man, and kept regular _ 


accounts, even of smali items. Ma E Khin’s affidavits 
and evidence about these speak for themselves. It 
was clearly a mere afterthought on defendant’s part 
to call Maung It at the conclusion of the case, some 
two years later, in order to produce two alleged 
account books, which, on plaintiffs’ learned Advocate’ 


objection were quite rightly excluded. 


The proceedings, in fact, indicate that Ma E Khin 
(whether on her own motion, or under the advice 
or her advocate and relatives, cannot be stated), has 
deliberately refused to produce both the original 
wakfnamah, and, the account books, and other papers 
relating to the wakif property, and the various tenanis 
thereof. 

It is thus not unnatural that Mr, Liitter for the 
respondent-plaintiffs, now asks that this should lead 
to strong presumptions being made against the Sond 
jides and honesty of the defendants. 

It is true Ma E Khin has’ prevaricated a great 
deal, and that not much reliance can be placed’ upen 
her evidence, either in regard to the documents, or 
in regard to the wakfs now in question. 

The wakfnamah is a very long document. It was 
written in Burmese. But it is admitted by both 
sides that the translation thereof on the record is © 
substantially accurate. The writer of this judgment 
is acquainted with the Burmese language, ae can 
certify that such is the case. 
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The clauses of the deed, which require discussion 
and to which appellants take objection are clauses 
2, 3, 4, 5, 6, 7, 11, 13, 14, 19, 20 and 22. The 
wakfnamah expressly stated that the teachings of 
“‘Imam Abu Jusuf” had been relied upon drawing it 
up. It is necessary to bear this in mind. . It is 
necessary, also, to consider, specially, clause 1, which 
specifically.shows that the whole intention of the 
wakif was that neither he, nor his heirs and 
successors after his. death, should be able to sell, 
_ mortgage, or otherwise alienate, any interest in the 

corpus of the property concerned in the wakf. This 
is very important, and what comes afterwards, in the 
twelve clauses, to which objection has been taken, 
must.be read in the light of this clause. 

The wakfnamah, up to clause 4, clearly establishes 
the actual creation of a wakf for religious and 
charitable purposes, and the dedication of the property 
to the Almighty. Clause 2 reserves to the wakif, 
as Mutwalli, the occupation of the property up to 
his death, and the usufruct of the rent and 
profits of the property, after paying for necessary 


Tepairs, extensions, or improvements, and paying 


taxes, and monthly subscriptions and expenses for 
his meritorious and charitable acts. In this clause he 
expressly makes himself the Mutwalli, as is usual in 
Zerbaddi wakfs in Mandalay (see the case of Maung 
Po Thwe v. Maung Sha Bin, 2 U.B.R. (1897-01), 
page 480), and there is nothing objectionble in this. 
[See the analogy in Joygunessa Bibi v. Majilullah 
-Mamed Promanik, (1923) 23 C.W.N. 781.] 

In the case of Cassamally v. Currimbhzi (1912) 
36 Bom. 214, it was held that the t1eservation 
of the wakif’s life interest in the property does not 
clash with the conception of a valid wakf, provided 
the corpus of the property is, there and then, 
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definitely and finally appropriated to the intended 
purpose, i.e., to the service of God. The wakfnamah 
indicates that this’ was the case here. Moreover, it 
is in accordance with what is stated in Dayal’s 
Durrul Mukhtar, page 351 and page 237 of Hamilton’s 
Hedaya, : 

The wakf ‘was made after the passing of the 
Mussylman Wakf Validation Act. of 1913 ; ie., after 
March 7th, 1913, which as regards Sunni Mohamedans, 
subject to the Hanafi Law must be taken to have 
reaffirmed the view taken in the case of Doe d. 
Jaun Beebee-v. Abdoolah, (1833, Fulton 345), (which 
is considered correct law by Mr. Amir Ali in his 
works on Mohamedan Law), that decisions in India 
are primarily given according to the tenets of Imam 
Abu Jusuf, and not according toImam Mahomed, The 
case of Muhammed Azizuddin v. Legal Remembrancer, 
(1889) 15 All. 321 which relied upon a majority of 
the judgments, but mot on that of Amir Ali, J., in the 
full bench case of Bikaru Mia v. Shuk Lal Poddar, 
(1893) 20 Cal. 116, is no longer good law, in regard 
to wakfs made in India after Act VI of 1913: come 
into force. 

There is thus nothing fatal to the wakfnamah in 
clause 2. 

Clause 3 lays down that, after the wakif’s death 


the monthly income shall invariably be used for the 


wakf property and other purposes specified in the 
deed. This must be read with clause 2. It merely 
states what is to be done with the income, when 
the wakif has passed away, and has ceased to be 
Mutwealli. 

Clause 4—another of the clauses in dispute—goes 
on to emphasise the irrevocability of the wakf and 
to reserve to the wakif alone, during his life, the 
right of making any alternations in regard to the 
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rents and profits of the buildings and land, or anything 
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donations, rules, etc., laid down in the deed. Very 
strong objections have been raised in regard to this 
clause, as evidence of the fact that the dedication, 
made by the deed, was illusory, and not final, and 
that it. was, during U Po Tha’s life time, still in his 
power completely to alter the conditions of the deed, 
and even to interfere with the buildings, and land. 
The clause is not happily worded, but it does not 
seem when carefully studied, to go as far as the 
appellants’ learned pleaded contents that it does. It 
means no more than that, if occasion arises. before 
his death, the wakif, as Mutwalli may make such 
-alterations in the rules, etc., of the grant, as may be 
necessary to meet any new, or Changed circumstances, 
_ or conditions. It cannot well be imported into it 
that he reserves the power to alter or change the 
corpus of the property.. If this was so, it would be 
inconsistent with the permanent dedication made 
earlier in the wakfnamah, which must be read as a 
whole and not otherwise. Moreover, no alterations 
were ever made by the wakif. That there can, 
according to Mussulman law, be a _ power of 
alteration reserved by the wakif in, this manner in 
the wakfnamah appears to follow from section 466, 
page 558, 2nd edition of Tyabji’s Principles of 
Muhammadan Law, and page 426 and page 437, 4th 
edition of Amir Ali’s Mahommedan Law, Volume I. 
Further, the whole conduct of Haji U Po Tha during 
the period of his suit on the deed,. and therealter, 
seems to indicate his intentions in regard to this 
power of alteration, and that it did not denote that 
the deed was revocable, or that he intended to 
change the corpus. Finally, if, as is admitted, there 
can be-a power to exchange the wakf property, then, 
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‘by analogy, there must be a power to alter rules, 


and conditions (Amir Ali, Volume I, page 758). 

Clauses 5, 6 and 7 of the wakfnamah are 
principally criticised by the appellants, in that therein 
it is shown that the wakif’s intention was that the 
assignment was only to have effect after his death 
and was no more at best than a testamentary wakf. 
It is contended that all through the deed the use 
of the expressions “after may death, whilst I am 
alive” etc. is very constant, and supports the 
appellants’ claim. carte 

But, in this connection, also, the wakfnamah must 
be read as a whole, and.it must be borne in mind-that _ 
the wakif had made himself the ist Mutwalli of the 
wakf properties for life. It is clear enough, so far, 
that the corpus of the property was at once dedicated 
to God, and that the wakif not only intended that this 
shouid be so, but also took all possible steps to see that 
his intention was carried out, within a short a time as 
possible after the deed had be2n bee Staten and after- 
wards up to his decease. 

As regards clause 11, this merely shows how the 
income of the buildings was to be used by him, and by 
the Mutwallis whom: he appointed for the period, 
following after his death. Naturally, as times changed 
the total of the income would change. There is nothing 
materially wrong with this clause. Special provision is 
made for a pro rata alteration, in such cricumstances, 
in the various gifts, donations expenses and salaries 
specified in this clause. 

Clauses 13 and 14 describe the. duties of the Mut- - 
wallis after the wakif’s death. There is nothing which 
really requires comment in these clauses. They do not 
show that the wakf was merely testamentary, or that 
the wakfnamah is really only a will, as is con-: 
tended by Mr. Chatterjee. for the appellant-defendauts. 
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These clauses, again must be taken along with. 


the fact that Palitaga U Po Tha was the first 
Mutwalli. “ 

Clauses 19 and 20, it is urged, show that the Mut- 
wallis were not to get possession until after the wakif’s 
decease, and then only for 70 days, after which they 
were to let out. the property on monthly rents. The 
period of 70 days was to be spent in prayer for the 
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wakifl’s benefit, and for feeding the poor. From this - 


the position is taken that the wakf is 2b initio 
invalid and that the property never vested in 
God 

Clearly this is not so. There is nothing contrary tu 
Mohamedan Law in these clauses. According to the 
school of Abu Jusuf, the wakf was compieted by U 
Po Tha’s dedication. His changing the character of 
his possession from mere owner to trustee or Mutwalli, 
was ii the circumstances, adequate, coupled with the 
fact that ke did, as a matter of fact carry out several of 
the objects of the deed, while he was alive. (See 
Tyabj1, page 545, and Amir Ali, Edition 4, Volume I, 
page 237, and the case of Bibi Jinjira Khatun vy, 
Fakirulla, 34 C.L.J. 444). 

Clause 22 is important. -It deals further with the 
power of the wakif to make alterations, and is restric- 
tive of the power is given in clause 4. The clause 
reads :— 

‘When I, during my life time, want to make 
(and do make) alteration, amendment, deletion or 
addition with regard to the management, rules, and 
regulations (conditions) relating to (contained in) the 
wakf deed which is hereby executed, and under which 
the wakf is made, such amendment shall be held valid 
only when made in writing, signed by me personally in 
the presence of wttnesses, and attached to the wakf- 
namah (deed) as correction or supplement.” 
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This is the official translation. It should be trans- 
lated, more correctly, as follows :— 

“With reference to the wakfnamah, by which 
this wakf is created, while life is in me, whenever I 
desire personally to vary, amend, delete matters of 
managment, conditions and rules, this can only be 
done by a document written and signed in the presence 
of witnesses, and attached to the present wakfnamah as 
a correction.” : a 

The chief point is that the words “ (and do make)” 
do not seem to occur at all in the Burmese. 

This clause taken with clause 4 clearly reserves a 
very wide power to the wakif to amend the rules of the 
wakf. However it is not in any way inconsistent with 
a complete dedication of the corpus of the property to 
God, and no authority has been quoted, which shows 
that such a power of alteration is illegal, or would void 
the wakf, or as to the quantum of power of alteration, 
which would invalidate.the deed. It does nct amount 
to much more than that the wakif reserved {o himself 
the power of administration. It is significant that it is 
a sine qua non attaching to this power of alteration, that 
alteration must be so made as to be consistent with the | 
essentials of a Sunni wakf. It must again be borne in 
mind that these clauses cannot be read by themselves, 
but must be read in connection with the whole deed. 
In fact, this clause read with clause 4, and the main 
clauses of the wakfnamah, cannot be taken to give the ~ 
wakif powers to set aside the original dedication and 


‘trust, but only to exercise a wide discretion as to the 


conditions and objects the trust. 

It seems to have been overlooked moreover by the 
learned pleader for the appellants that if there is an 
invalid clause, or-if there are invalid clauses, in the 
wakfnamah, this will not vitiate tHe wakf [page 306, 
Volume I, Amir Ali’s Mahommedan Law (4th edition)]. 
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The only result is that the offending clauses are 
invalid. 

Then it is urged that, out of seventeen persons 
appointed by the wakfnamah as Mutwallis, to suc- 
ceed the wakif after his death, five are dead, and 
one, did not uphold the wakf, and that Haji U- Po 
Tha appointed no successors to those who, died 
before him. This is laid hold of as evidence that 
he never intended that the wakf should be real, and 
that, after his marriage to Ma E Khin, he gave up 
all idea of it. This by no means follows. He was 
the Mutwalli, and the survivors of those originally 
-selected by him would have the power, after his death 
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of appointing others to replace those who were dead 


or who had withdrawn. 

There is, moreover, ample evidence that the wakif 
paid regular sums as stated in the deed to two mos. 
‘ques, and a Madrassa, whilst he spend a good deal 
upon repairs. There is no proof that he brought, 
from the income, jewels for Ma E Khin. On the 
contrary, it is proved that he used a sum of Rs. 5,000 
which he inherited from his brother, Maung Po Win, 
and the surplus income from the wakf properties, to 
erect the pucca building on the land to the east of 
those properties, half of which, with half of the land; 
forms the subject of the alleged oral wakf in 1919, 
It is true that he had no other source of income, so 
he must have, as he was entitled to do, used a por- 
tion for his maintenance and support. Clause 9 of 
the wakfnamah contemplates additions to the 1914 
wakf. It seems that in view of the admitted inten- 
tion of U Po Tha to make the 1919 wakf his use 
‘of income for the building on the vacant land to. the 
east was fully justified. Moreover, even had he 
utilized all the in@ome for his own purposes, except 
in regard to clause 2 of the deed, this, since it did 
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“not affect the dedication of the corpus of the pro- 


perty, would not have invalidated the wakf. Author- 
ity for this has been given, already (and see page 423, 
Amir Ali). 

The wakif’s rent receipts, filed on the record 
show that he leased out the property as Mutwalli. 
He was shown in the Town Lots Registers as Mut- 
walli. He kept books as Mutwalli. In October 1916 
as Mutwalli he executed a registered lease “of wakf 
property (see 22 P.W.) 

In the previous suit he filed a bromide photo of 
the buildings bearing an inscriptior, printed from the 
negative that the property was wakf property. 

He consulted “Moulvi Shahabuddin (since 
deceased, the most famous Mohamedan teacher in 
Mandalay (see Po Thwe v. Sha Bin, 2 U.B.R. (1897- 
01) page 480 at page 482, where Shahabuddin in 1901 _ 
was referred to by the Judicial Commissioner with 
compliments), about the terms of his wakf. His 
conduct was clearly bona fide. 

As stated already, he took all possible steps to 
show that it was a real dedication to the Almighty 
by consulting Moulvies, by'suit, by taking the advice 
of his lawyer, by consulting the Government Advocate, 
and by mutation of names in the Town Lots Office. 
He was in full health in 1914, and there was nothing 
to impair his mind. He had no children of his own 
and was a widower, and the property was indisput- 
ably his to dedicate. : 

Everything indicates that the wakf of the 
properties was genuine; there was a_ substantial 
dedication of the corpus to charity; it was by no 
means illusory. 

Even if he had committed breach of trust in 
regard to the income of the propefty, this would be 
immaterial, and wouicl not have invalidated the wakf, 
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if a wakf had been constituted and perfected by the 
wakfinamah. See Kolsom Bibi v. Golam Hossein 
Cassim Ariff, (1905). 10 C.W.N. 449 at 484. 

The wakf is clearly not a testamentary wakf, as 
‘defined in the 2nd edition.of Trabji’s Principles of 
Mohamedan Law, page 523, section 457 (6). It is, in 
- fine, valid as a whole, and not only as regards the 
charitable religious dispositions contained in it, so as 
to render the residue available for such of the 
defendants as may be heirs of the wakif’s estate. 

On this question the District Court was clearly 
right in its decision. 

(2) As regards the alleged verba wakf of the two 
khans of the pucca building, and the western half 
of the land on which it had been built, thereis a 
great deal of evidence, oral, inferential, and circum- 
stantial, which demands consideration. 

The learned Judge, who wrote the judgment of 
the District Court, had not examined the witnesses, 


nor had he had an opportunity of observing those 
witnesses’ demeanour. In fact, he was in no better 


position than this Bench to Judge of the reliability 
of the witnesses’ evidence. This is very important, 
and must be.borne carefully in mind, because as a 
rule, in such a case as this very great value would 
be attached by this Bench to the findings of the 
District Court 91 facts. 

There can be no doubt that there was a meal of 
some kind or feast about the time of Ramzan, 
(May-June 1919,) at the new pucca building in 
question, at which the wakif, Haji Palitaga U PoTha, 
made some announcement, or that, later on, éarly in 
November 1919—about ten days before his death— 
when he was, admittedly, by no means, in a “death 
illness,” there was a preaching ceremony at the house, 
where this announcement was reaffirmed by the wakif. 
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Ma E Khin herself admits that, before these 


ceremonies, U Po Tha had in formed her that he 
would give the two eastern khans to her, and that 


“the westernn twokhans would be dedicated as wakf 
by a registered deed.” Her case however is that 
her husband died before his intention was carried out. 
Admittedly there was no second wakfnamah. 

Here maps, Exhibits C and E must be looked at. 
It will be seen that the additions of E to C completes 
the latter. 

Then clause 9 of the original wakfnamah clearly 
contemplated possible additions to the 1914 waki, 

There is ample evidence that U Po Tha had bound- 
ary pillars erected to divide the two khans in question 
from the two khans intended for his wife, Ma E Khin: 
Ramji Dass, an independent Hindu P.W. 5 is clear 
as to this. There is also other evidence to the same 
effect, 

As a matter of fact, it was admitted, in argument 
before this Bench, that U Po Tha did intend to 
create a wakf of these two khans and half the land, 
though it is urged that he never actually did so. - Mr. 
Chatterjee contends that, if he had done so, he would 
have, as before, carried out his intention by executing 
a registered wakfnamah, especially in view of the fact 
that he was a minutely careful and methodical man. 
But there is not so much in this argument as would 
at first sight appear. He had incurred so much 


. trouble in connection with the wakfnamah, that he 


may well have decided, after consulting his advisers, 


.to create this second wakf, by oral announcement, 


in the presence of several witnessess. 

It is admitted that, under the Mussulman Law, a 
verbal wakf is permissible.. Mr. Amir Ali at pages 474, 
475, Volume 1 of his 4th Edition says:—A verbal 
declaration of the inlention to create an endowment | 
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is sufficient, if made in the presence of witnesses. 
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their evidence, if corroborated by circumstances, }is 
legally sufficient.” Again at page 213,hesays: “The 
mere declaration of the owner that he dedicates the 
property, or has already dedicated it, is enough to 
divest his proprietary right therein. Thenceforth it 
is absolutely inalienable and uninheritable.” These 
dicta are very clear in their meaning. 

Tyabji at pages >36-537 gives many examples of 
valid verbal dedications. Some arein the past tense. 
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The wakif need appoint no Mutwalli. He is- 


presumed himself to be the Mutwalli (page 532, 
Tyabji) according to’ Abu Jusuf, whose teachings 
clearly prevail in regard to this matter. In this 
connection, the case of Ramzan Mistri v. Haji 
Zakkur Hossein, 181.C. 241, may usefully be referred 
to.: There it was held by Holmwood and Chapman, 
JJ., that the appointment of a Mutwalli is not essential 
to the validity of an appropriation. Moreover, here 
the apparent object was to add this wakf property 
to that already dedicated in 1914, 

Further it isnot necessary according to Abu Jusuf 
for the wakif to declare his object. This will be 
.assumed. to be for religion and charity (Tyabji, page 
601). Delivery of possession to others, as Mutwallis 
also is not essential see Bibi Jinjira Kahtun v. 
Fakirulla, 34 C.L.J. 444, already referred to). 


‘Next we have the fact referred to by 1 P.W. 


Thu Kha, that U Po Tha took steps to put the two 
khans in the name of himself as Manager. or, Mutwalli 
of the wakf (map, Exhibit E), and that, as far back as 


‘February 1919, he had the land surveyed and divided. 
The invitations issued for the November preaching 


show that the property had been dedicated as wakf 
property. 
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Haji U Po Tha told the 20th P.W., Isman* one of 


Ma E R ens the plaintiffs that he was going to add these two khans 
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to the original wakf -property. This was before 
the new pucca building was erected. He stated 
that, for these two khans, he would use surplus income 
from the wakf property. There is no reason to 
doubt. this evidence. The wakif’s statement was 
against his proprietary interest and so was admissible 


in evidence. 
U Po Tha’s conduct in regard to these two ane 


has now been made clear, 
As to what announcement was made by him at 
the feast,and later, at the preaching, has now to be 


determined from the oral evidence. 
* * * * # 


It appears from all this evidence that there are 
sOme discrepancies as to the actual words used by 
Haji U Po Tha at the Ramzan feast in 1919, some 
witnesses saying that he stated his intention to dedicate, 
some saying that he gave out that did dedicate 
and others saying that he announced that he had 
dedicated the property. In virtue of Mr. Amir Ali’s 
viewsin regard to what constitutes valid dedication 
of a “wakf” this is not very important. It would 
have been impossible to obtain complete unanimity 
as to what was said unless there had been con- 
siderable tutoring of the witnesses and nothing of this 
sort has been even suggested. The evidence of really 
respectable men, suchas Ramji Dass, Jaffar, Maung Chit . 
Su, Maung Lu Po, Isman, Maung Paung, Maung Khan, 
Haji Ko Kyi Kyiand Mahomed Nur Mahomed. must 
be taken as quite sufficient to prove this oral wakf, 
when considered in connection with the wakf’s - 


expressed intentions, and the evidence as to what was 





* Should really be written Ismail. 
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given out by him at the preaching ceremony ten days 
before he died. Further, there is the evidence that 
U Po Tha had intended all along to add these two 
khans, so as to round off, and complete, the registered 
wakf property, and there is the fact that he did not 
leave his young widow without her portion. Much 
stress has been laid by Mr. Chatierjee for the 
defendants on the fact that-'U Po Tha did not inform 
all the prospective plaintiff Mutwallis about this oral 
wakf. It is probable that he did issue invitations 
to all the prospective Mutwallis, and it is clear that he 
did inform many of them. Inasmuch. as he was 
himself the Mutwalli for life, and did not expect soon 
to die in May-June 1919, it was not necessary for 
him to inform them all. 

The defence called no evidence to rebut the 
plaintiffs’ evidence as to what occurred at the 
preaching ceremony in November 1919. 

The evidence, in view of the finding of this 
Bench, has of necessity been set out in great detail. 

In conclusion, it is sufficiently clear that as regards 
this oral wakf, the decision of the learned Judge of 
the District Court was not warranted by the evidence 
available in the recerd. 

3. The decree of the District Court is modified 
by setting aside that. portion thereof by which the 
claim for the two khans {and land concerned} was 
disallowed, and, in its place, granting the plaintiff- 
respondents a decree declaring that there was a 
. valid oral “ wakf” of the land and two khans, as set out 
in the plaint ; and that the respondent-plaintiffs are 
the Mutwallis thereof; and directing that the 
defendant-appellants do give the respondent-plaintiffs 
possession thereof. 

The cross-objections of the respondents are allowed 
with costs. Advocate’s fees (special) ten gold mohurs 
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a day for three days’ full hearing under Rule 3, High 
Court Notification dated the 27th September 1923 in 
addition to costs calculated under Rule 1. 
The appeal of the defendant-appellants is dismissed 
with costs. 
No1E.—The words “two khans”’ have been used in this judgment for the 
sake of brevity and convenience, han literally means ‘a room”. Itis used 
in Mandalay to denote a section of a pucca building one room wide. In the 


sense in which it has often been used in this judginent, it also includes the 
land though it dogs not properly do so. f 





PPELLATE CIVIL. 


Before Mr. Justice Young, and Mr. Justice Carr. 


Ma NAN SHWE AND OTHERS 
vin 
MA SEIN AND ONE.* 


Burmese Buddhist L vw -Inheritance—Division between children and grand- 
children by different marriuges—Joint living. not essential for the grand 
children to inherit. z 

Held, that on a competition between children by one mirriage and grand- 
children by another marriage (their parents having predeceased the common 
ancestor), the rule of division was tle same as obtaining between children of 

diffcrent marriages. : Y i‘ 

Held, also, that by separate living the grandchildren were not barred from 
inheritar ce. : 
Mia Min Sinv. Ma Kyaw Thin, P.J.L.B. 361 ; Ma Pu v, Ma Le, 1 L.B.R 

93 ; Sein Tun v. Mi On Kra Zan, 3-L.B.R. 219—referred to. © 

Athasankiteba, 225 ; Mauukye, X, 15, 20, 21 ; May Oung's Leading Case 
on Buddhist Law—referred to. - 


Halker—for the Appellants, 
Tun Byu—for the Respondents. 


Carr, J.The facts of this case are as follows, 
U Nge was divorced from his first wife and there 
are no children by that marriage. He then married 








* Civil First Appeal No. 64 of 1923 against the decree of the District 
Court of Pegu in Civil Suit No. 46 of 1922, ; ; 
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Ma Shwe Thet and had by her one son, the original 
defendant, Po San Dun, since deceased and now 
represented by the appellants, his widow and minor 
children. Ma Shwe Thet died while Po San Dun 
was very young and U Nge then married Ma Shwe 
Ywet. By her he had one daughter, Ma Mya, who 
married and died before either of her parents, leaving 
two children, who are the plaintiffs. Next Ma Shwe 

Ywet died and U Nge married a fourth wife, Ma 
Thein Me. Next U Nge died, and since his death 
Ma Thein Me has also died, leaving no children. 

On the death of U Nge the defendant, who had 
been for many years living in Upper Burma, came 
back and took possession of the estate. He alleges 
that he then partitioned the estate with Ma Thein 
Me, but this is denied and he has made no attempt 
to prove it. 

_ The plaintiffs, the grandchildren of U Nge- and 
Ma Shwe Ywet, sued for their share of the estate, 
which they claimed to be two-thirds, on the erowrl 
that the whole estate was the jointly acquired property 
of U Nge and Ma Shwe Ywet. Po San Dun con- 
tested this allegation of fact but the District Court 
has found aga sinst him and _ this. question has not 
been raised in this appeal. 

Two minor points may be dealt with first. It is 
alleged that Ma Shwe Ywet died and U Nge 
remarried eighteen years ago and that the plaintiffs’ 
right to claim a share of the inheritance accrued 
then, and that the suit is therefore time-barred, I do 
not think it necessary to discuss the question whether 
the plaintiffs had a right to claim a share at the 
time of the remarriage of their grandfather after the 


dcath of their grandmother. .What they are claiming’ 


now is their share of the estate of U Nge and since 


he died only five years or so ago the suit is clearly 
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not barred. That the amount of their share may 
depend on the joint ownership of their grandmother 
does not seem to me to affect the question of limita- 
tion at all. 

The fifth ground of appeal is that ‘“‘the learned 
Judge ought to have appointed a Commissioner to go 
into the question of assets and liabilities of the 
deceased, specially when the property is encumbered 
with a mortgage.” 

There is not in the trial record any mention of a 
mortgage. The assets and liabilities of the estate 
were set down in-schedules annexed to the plaint 
and the correctness of these was admitted. There 
was, therefore, no need to go to the expense of 
appointing a Commissioner. 

The important question in the suit is what, on 
the facts set out are the respective shares to which 
the plaintiffs and the defendant are entitled? 

This resolves itself into the question whether the 
general rule that in a division between children and 
grandchildren the latter take only one-fourth of the 
share to which their parent would have been entitled 
if alive, is applicable when the children on the one 
hand and the grandchildren on the other are the 
offspring of different marriages. 

In Ma Min Ev. Ma Kyaw Thin (1), the estate in 
question was that of U Yauk, who had had three 


wives. There was a grandchild by the first wife but 


she was not a party to the suit. The plaintiff was a 
daughter by the second wife. The defendants were 
grandchildren by the third wife, and’ their mother 
had died before either of her parents. It was found 
that all the property had been acquired during the 
third marriage. The Judicial Commissioner held that 


(1) (1893-00) P.J.L.B. 361. 
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the share of the children by the marriage during 
which the property was acquired was double that of 
the children of any other marriage. He accordingly 
gave the defendants one half and the plaintiff one- 
quarter. 

It was contended that the defendants, as out of 
time grandchildren, were entitled to only one-fourth 
of their mother’s share, under the rules in Manukye, 
X, 15. This contention was disallowed, but no reason 
was given beyond that in the Judicial Commissioner’s 
opinion those rules apply only to descendants of the 
same parents. 

In Ma Pu v. Ma Le (2), the deceased U Po had 
had three wives. The plaintiff was his child by his 
first wife, Ma Si.°.Her mother had died before 
U. Po, but it is not ciear whether she died before 
Ma Sai or not. There is a~ slight indication that 
Ma Si-died first, but this can hardly be relied upon 
and the question is not very important. 

The defendants were ihe.children of U Po by 
his third wife, who died before her husband. 

The Courts below gave the platatiff three-fourths 
of the payin property and one-eighth of the letictpwa, 
Birks, J., held that those would have been her shares 
had she not been an out of time grandchild, but 
applied the rules in Manukye, X, 15, and gave her 
‘only one-fourth of those shares. He did net: refer 
to Ma Min E’s case. 

Thus there are two directly contradictory decisions, 

_ neither of which gave any real basis for an answer 
to the question before us. 

May Oung (3) favours the view taken in Ma Min 
’s case submitting that Manukye, X, 21, contains 
the principle applicable. . 


(2) (1901-02) 2 L.B.R. 93. (3) Leading Cases 259-251. 
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Manukye, X, 20, provides for the case of the 
grandmother marrying again, after the death of the 
grandfather, and herself dying without issue of the 
second marriage. It provides. that if she has any 
children they are to take three-fourths and the step- 
grandfather one-fourth of her separate property. But 
if she has only grandchildren they take only one 
half of the separate pop the step-grandfather 
taking the other half. 

Section 21 deals with the same case where there are 
children by the second marriage. Then the step- 
grandfather takes one-fourth, the children Of the 
second marriage two-fifths of three-fourths, or six- 
twentieths, and the grandchildren three-fifths, of 
three-fourths or nine-twentieths, 

Thus the share which was then in the first case 
is reduced to nige in the second which is only a 


‘very slight reduction. The. fact remains, however, 


that the share of the grandchildren, is considerably 
less than would be given to children, though the 
reduction falls far short of that provided for in section 
15. On the other hand it is noticeable that the grand- 
children by the first marriage get a larger share of 
the separate property of their grandmother than do 
her own children by the second marriage. The 
Burmese word that I have rendered as “separate” 
is payin, which I take-to mean merely property 
brought by her to the second marriage. It may or 
may not have been Jettetpwa of the first marriage. 

The case of a division between the grandchildren 
by one marriage and the children by another I can- 
not find dealt. with anywhere. It is impossible, 
however, to suppose that in such a case the children 
of the second marriage would be entitled to a 
larger share than they and their father. together’ 
would have taken had their father been alive. 
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The conclusion I draw, therefore, is that the rule 
contained in Manukye, X, 15, is not applicable where 
the division is between the children of one marriage 
and the grandchildren of another, There are indi- 
cations that in such a case the grandchildren would 
have received-a smaller share than would have been 
given to their parent if alive, but I can find no 
material for a decision as to the extent to which 
their share would have been’ ieduced. I think 
therefore, .that the only course open to us now is to 
give them unreduced the share of their parents. . It 
may be noted that Attasankhepa, 225, which gives 


firstly the same rule as Manukye, 20, for division | 


between the grandchildren and step-grand-parent, 
adds an alternative rule under which the grand- 
children would take four-fifths and the step-grand- 


parent only. one-fifth. And while Manukye, X, 20, - 


makes it necessary that the grandchildren should 


live with the grand-parents in order. that they should. 


be entitled to inherit at all, this requirement is 
absent from both sections 225 and 226 of Atta. 
sankhepa. This requirement is, I think, now obsolete. 
In any case it could hardly apply in the present 
~ case, Where neither the son nor the grandchildren 
fixed with the deceased. 

The case of Sein Tun v. Mi On Kra Zan (4) may 
also be mentioned. This was a case of partition 
between a grandchild of the first wife on the one 
side, and the second wife and her child on the 
other. Section 276 of Attasankhepa and 271 of the 
Digest were directly applied and it was hela that 
the grandchild was entitled to nine-twentietks of the 
atetpa property of the second marriage and one-eighth 
of the letteth}wa. The learned Judge remarked : “The 


. 


(4) (1905-06) 3 L.B.R, 219. 
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question of the grandchildren being out of time can- 
not arise, because the section provides specifically 
for grandchildren whose parents predeceased one of 
the grand-parents.” Nothing was said about joint or 
separate living. 

I hold that the plaintiffs are entitled to the share 
to which their mother would have been entitled had 
she been living and that this has been correctly 
assessed as two-thirds. ; 

But in view of the difficulty and obscurity of 
the question of law involved J think that it is just 
that the costs of both parties should be charged 
to the estate. 

I would therefore slightly modify the decree of 
the District Court and give a final decree directing 
(1) that the defendants do deliver to the plaintiffs 
two-thirds of the lands in suit, as sel out in 
Schedule A to the .plaint, and (2) that from the 
net amount of moveable assets as set out in 
Schedules B and C to the plaint, viz., Rs. 6,726-6-0, 
there be deducted the sum total of the .costs of both 
parties in all Courts, and that the defendants do pay 
to the plaintiffs two-thirds of the balance remaining 
plus the costs of the plaintiffs as so deducied. 


Youne, J.—I concur. 
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APPELLATE CIVIL. 


Before Mr. Justice Young, and Mr. Justice Carr. 
1924 
MAUNG PAW THIT anv Two — 


_ “July 21. 
MA E YIN.* 


Buddhist Law—Inheritance—Property inherited by mother during second 
coverture—-Division between second husband, issue of the first marriage and 
issue of the second marriage. .. 
| Held, that the rule of division, between the second husband, theissue of the 
first marriage, and the issue of the second marriage, in the property inherited 
by the mother during her second coverture is that the husband obtains one half 
and the issue of the first marriage the other half. 
Ma E Hmyinv. Maung Ba Maung, 2 Ran. 123, Ma-Eiu Hlaing, v. Ma Shwe 
‘in, 3 U.B.R, 272 ; Ma Lay v. Tun Shwe, 10 L,B.R. 16 ; Maung Gale v, Maung 
Bya,4 L.B.R, 189 ; Mi Chan Mya v. Mi Newe Yon, 2U.B.R. 24 ; Tun Gyaw v, 
Ma Ba Lo, U.B.R. (1897-01), 11, 66—referred to. 
Muy Oung’s Leading Cases on Buddhist Law—referrcd to. 





A. B. Banerji—for the appellant. 
Ba Shin—for the Respondent. 


Carr, J.—The facts relevant to this appeal are as 
follows. Ma Nu first married Maung Ne and had by 
him a son, San Htein, Maung Ne died and Ma Nu 
then married the first defendant, Paw Thit. By him 
she had a daughter, Ma The, the third defendant. 
Next Ma Nu died and Paw Thit married the secong 
defendant. Side 

During her coverture with defendant Paw Thit, 
Ma Nu inherited certain property from her father, U 
Shwe Gya. 

‘The only question now to be decided is—to 
what share in the property so inherited from U 
Shwe Gya is San Htein entitled ? 

San Htein has died since the death of his 
mother, Ma Nu and the plaintiff-respondent is his 


* Special Civil Second Appeal No. 470 of 1923, against the decree of the 
District Court of Insein in Civil Appeal No. 56 of 1923. 
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‘ widow, but that does not affect the question for 


decision. 

The case is one for which I can find no rule 
whatever in the Dhammathats. Had there been no 
child by the second marriage it is clear that the 
inherited property in question would be shared 
equally by San Htein, the son-of the first marriage, 
and Paw Thit, the. second husband. This was the 
rule adopted in Tun Kyaw v. Ma Ba Lo (1),andas May 
Oung remarks (2), it has never been departed from, 

It is also clear that if both the parent and the 
step-parent are dead and there are children by both 
marriages the property in question would be shared 
equally between the children of the two marriages— 
whether per. stirpes or per capita does not now 
matter—Maung Gale v. Maung Bya (3). 

The question is whether the fact that both a 


child by the second marriage and the step-parent are 


living makes any difference to the mode of division. 
May Oung (4) suggests that it is probable that the 
surviving parent would take one half and that the other 
half would be divided equally between the children of 
the two marriages. On this basis San Htein’s share 
would be one-quarter and not one half, and that is 
the contention: put forward for the appellants in this 
case. But May Oung cites no authority for the pro- 
position and puts it forward mereiy as a_ probable 
suggestion. - ae . 

In the case of Mi Chan Mya v. Mi Ngwe. Yon (5) 
the question was of the division of the lettetpwa of the 
first marriage between the children of that marriage 
on the one side and the second wife and_ her 
children by the deceased on other side. It was held 


(1) U.B.R, (1897-01), II, 66. (3) (1907-08) 4 L B.R. 189, 
(2) Leading Cases 255. (4) Leading Cases 258, 
~ (5) (1914-16) 2 U.B.R. 74. 
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that the division was the same as if there has been 
no children by ‘the second marriage, and that “the 
children cf the second marriage get nothing because 
their mother is still living and on her death they 
get her share.” 

This was expressly dissented from in Ma Ein 
Hlaing v. Ma Shwe Kin (6), which followed Ma Lay 
v. Tun Shwe (7). 

_ Buta bench of this Court has very recently, in 
Ma E Hryin v. Maung Ba Maung (8), dissented 
from thesé two last quoted decisions, and approved 
that in Mi Chan Mya’s case. . 

The question that arose in this case was not as 
to the division of the estate, but whether the children 
of the second marriage are heirs of their father while 
their mother is alive. It was held that they’ were 


oeo 
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not, and that one of them was not entitled to claim a 


share during the life time of the mother. © 

This decision is a logical application of that in 

Ma Sein Ton v. Ma Son (9) which laid down the 

genera) rule, stated on page 125°of the report (of Ma 
E Hmyin v. Maung Ba Maung) that the surviving 
spouse is the sole heir of the deceased husband or 
wife to the exclusion of their children, except the orsa. 

Applying. this rule Paw Thit would exclude Ma 

‘The from inheritance and therefore her existence 
could not logically affect the share to which Paw 
Thit is entitled. 

Thus there seems to be no reason for holding that 
the decision of the District Judge that San. Htein’s 
share is one-half is incorrect. 

I would therefore dismiss this appeal wah costs, 


-Youncy'J.—I concur. 


(6) (1917-20) 3 U-B.R. 272, " - (8) (1924) 2 Ran. 123. 
7) (1919-20) 10 L.B.R. 10. (6) (1915-16) 8 L.B.R, 50. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Lentaigne. 


PARSODAN > 
v. : 
KING-EMPEROR.* 


Habitual Offenders’ Restriction Act (Burnia Act YU of 1919)—Necessity of a 
preliminary order in writing specif ying the substance of information and the: 
period of restr ict ion—Sect ion:4 (a) of the Act—Section 13 of the Act—Rule 12 of 
Rules framed under the Act—Order of restriction madu without recording the 
preliminary order—Correct procedure —Code of Criminal Procedure, seclion 110 
(f), 112, 117, 118 —Powers of the District Magistrate under section 13. 

Held, that proviso (a) to section 4 of the Burma Habitual Offenders’ 
Restriction Act, 1919, makes it essential that the prelimihary order required 
under section 112 of the Code of Criminal Procedure shall set forth the 
substance of the information receivedand shall state the term during which 
the order of restriction shall be in force, aad where, these provisions are not 
complied with, the entire proceeding must be treated as irregular, and the order 


. passed therein, must be set aside. 


Held, also, that where it is proposed to take action under section 110 If) of 
the Criminal Procedure Code, the preliminary order required under the 
provisions of Section 112 of the Criminal Procedure Code, must state the amount 
of the bond to be executed and the term for which the bond.is to be in force. 

H.ld,further,that whereit isintended to take preventive action under 
section 7 of th Burma Habitual Offenders’ Restriction Act, 1919, the same 
procedure, with necessary modification and addition, must be followed as is 
prescribed under section 117 of the Criminal Procedure Code. 

Held, also, that the power of converting an order, under section 118 of the 
Crimina.] Procedure Code, requiring security for good behaviour jnio an order of 
restriction under the Habit: al Offenders’ Restriction Act can be exercised bythe 
District Magistrate alone and that too only where there has teena proper 
preliminary order and the District Magistrate has good reason for the 


‘change. 


Keith and Young—for the Petitioner. 


LENTAIGNE, J.—The Subdivisional Magistrate of 
Thayetmyo has passed an order directing that the 
applicant, Parsodan, be restricted to the Town of 
Allanmyo for one year under section 7 of the Burma 
Habitual Offenders’ Restriction Act, 1919, and that 


* Criminal Revision No. 461B of-192+ from the order of the Subdivisional 
Magistrate, Thayetmyo, in Criminal Miscellaneous Tiial No. 37 of 1924. 
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he do report once in every three days at 9 a.m. to 
the police-station at Allanmyo. The applicant, who 
is the nephew of a wealthy mill-owner, appealed 
_ against that order. to the District Magistrate, but his 
appeal was dismissed, and he now applies that such 
orders be revised by this Court. 

On a perusal of the Subdivisional Magistrate’s 
record, it is obvious that the orders must be set 
aside, ha any case, on the technical ground that the 
Magistrate has failed to comply with the procedure 
specifically prescribed for such a proceeding, because 
the preliminary order dated the 27th March, 1924, 
did not comply with the provisions of proviso (a) 
to section 4 of the Burma Habitual Offenders’ 
Restriction Act, 1919. That proviso makes it 
essential that the preliminary order required under 
_ section 112 of the Code of Criminal Procedure 
shall set forth the substance of the information 
received and shall state the term during which the 
order of restriction shall be in force. If the 
additional requirement, as to the term during ‘which 
a proposed restriction is intended to be in force, is 
not specified in such preliminary order, no order 
under section 7 of the Act should be passed. A 
perusal of the proceedings shows that the defence 
was materially misled by this omission, because no 
attempt was made to produce evidence on the 
question of restriction; whilst several witnesses 
expressed their willingness to become sureties for the 
good behaviour of Parsodan. 

It is quite true that the record now commences 
with a formal order which, if read with the preliminary 
evidence would purport to be a _ compliance 


with the provisions of the proviso in question ; but: 


such order is dated the 3rd April, 1924, and is, 
therefore, subsequent in date to the recording of all 
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the defence evidence on the ist and 2nd April. 
Likewise, all the prosecution evidence had been 
previously recorded on the 29th March. 

The order, as passed on the 27th March, which . 
was really ithe order on which the proceeding was 


initiated, appears on the reverse of page 10 of -the — 


record, and from its wording, it suggests that it is 
an order under section 110,.clause (f), of the Code 
of Criminal Procedure ; but it is not even a proper 
order for that purpose in so far as it does not state 
the amount of the bond to be executed, or the term 
for which the bond is to be in force, as required 
under the provisions of section 112 of the Code of 


. Criminal Procedure. ' 


Section 117 of the Code of Criminal Procedure | 
shows clearly the procedure that is contemplated at 
the hearing of the case after the preliminary 
information has been recorded, and after the accused 


has been brought before the Court ; and the-same 
‘procedure, with necessary modification and additions, 


must be followed, where it is intended to take 
preventive action under section 7 of the Burma 
Habitual Offenders’ Restriction Act, 1919. _As the 


_ proper preliminary procedure has not been adopted 


prior to the recording of the evidence for the 
prosecution and for the defence, the entire proceeding 
must be treated as irregular. 

Section 13 of the Burma Habitual Offenders’ Restric- 
tion Act, 1919, cannot be relied on as justifying the 
special procedure of this case, because the District 
Magistrate is the only Magistrate empowered under that 
section, and even the District Magistrate could not 


have intervened in the present case unless there had 


been a proper preliminary order and unless the 
Subdivisional Magistrate. had also previously passed 


‘his order under section 118 of the Code. In such 
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a case, it would be the duty of the District Magis- 
trate to have some good reason for the change over 
to the Burma Habitual Offenders’ Restriction Act, 
1919 ; and Rule 12 of the Rules framed“under that 
Act indicates the class of reason which would justify 
such a change. sy 

I may add, however, that, even if the proper 
preliminary order had been passed in this case, and 
even if the various allegations made against Parsodan 
are true, it is open to question whether this is the class 
of case to which the Burma Habitual Offenders’ Res- 
triction Act, 1919, is intended to apply. It is not sug- 
gested that Parsodan goes out of the local area in which 
he lives for the purpose of committing breaches -of 
the peace in other local areas, but merely that he 
worries certain people in the local area in which he 
lives, because he is. said to be a bully. It is there- 
fore, difficult to see any possible object in the order 
except to deport him from Ledaingzin, because he 
has made himself objectionable to certain residents 
of that place. Likewise, it/is difficult to..see what 
useful public purpose would be served by an order 
expressly prohibiting him from moving into other 


areas where, he would not be: likely to do any harm 


or by such operation of such an order is presumably 
curtailing his means of. livelihood as a broker to his 
uncle’s cotton mill. Moreover, the suggestion, that 
the order restricting him to the Town of Allanmyo 
will permit him to act as a cotton broker: to his 
uncle’s cotton mill at Ledaingzin on the Thayetmyo 
side of the river, appears to overlook the difficulty 
of a broker taking orders from his master, or 
bringing samples to his master, or his supervising 
deliveries of cotton to his master’s mill, if he is not 
permitted to go to his master’s’ mill. I notice 
however, a later passage in which the Magistrate 
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states that :—‘‘I decided that accused ought to be 
restricted in Allanmyo for one year. He is not so 
very far from his home and ¢an Still carry on his 
business. there.” I am not sure whether the word: 
“there” is intended to refer to “home” or to 
“Allanmyo.” If the latter is the intended meaning 
the above points require consideration, but, if the 
former is ‘the intended meaning, it is not clear 
who is to give Parsodan his daily passes over to 
Ledaingzin in order to enable him to carry on his 
business there or how this modification of the scheme, 
of the Act is to be worked, 

The case has other peculiar features because the 
action under the preventive sections was initiated on 
the formal complaint of a private individual ; no 
police-officer has been examined, and there are 


alleged to be cross cases in the Courts, atid some 


suggestions of stone throwing by both sides. . It 
appears to be assumed that there is only one bully, 
and that there is ‘only one side to some incidents 
which may be only the prosecution version of 
incidents connected with a series Of squabbles, the 
details of which have “not been disclosed to the 
Court. It is, however, unnecessary to discuss the: 
merits of this evidence at this stage, because the 
order must be set aside on technical grounds. 

For the above reasons I must set aside thé order 
of restriction passed against Parsodan without the 
proper procedure having been complied with. 
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APPELLATE CIVIL, 


Before Mr. Justice Young, and Mr. Justice Carr. 1924 
MAUNG PO THAUNG anp onE July 31, 
Vv. 


MAUNG E PE anp oruzrs.* 


Burmese Budditist Law—Pre-emption, right of——Property purchased by mothep 

and step-father—Step-father re-marrying after death of mother—Sale of 

- the property after such re-marriage—Can step-children and hnapazone 

children claim pre-emption ? 

A who was already a Burman Buddhist widow with two sons married 

B by whom so she had two sons. During their coverture A and B acquired 
the land in suit. On A’s death B married again and thereafter sold the land. 

Held, that the four sons of A hada right of pre-emption in respect of the 


land and were entitled to exercise the same, ; : 
Mo Thi v. Tha Kwe, 4 L.B.R. 1283; Ye Nan O v. Aung Myat San, 8 


L.B.R. 466—re ferred to. 
Maung Pe Gyiv. Maung Po Saing, 3 B.L.J. 21—referred to. 
May Oung’s \_eading’ Cases on Buddhist Law—referred to. 


Anklesaria—for the Appellants. 
Thein Maung (1)—for the Respondents. 


YounGc aND Carr, JJ.—The first defendant- 
appellant, Po Thaung, married first Ma E (1), by 
whom he had two daughters, who are still living 
but are not parties to this suit. After the death of 
Ma E (i) and in the year 1909 or earlier Po Thaung 
married Ma E (2), who already had two sons, the 
first and second plaintiffs, by her first husband, 
Maung Su, from whom she had been diverced. By 
Ma E (2) Po Thaung had two sons, the third and 
fourth plaintiffs. Ma E (2) died some years ago but 
there has not yet been any partition of the estate. 
‘It is alleged in the plaint, and not denied, that Po 
Thaung has again re-married, and has left all four 
plaintiffs iiving with her grandmother, the mother 
of Ma E (2). 

* Civil Second Appeal No. 256 of 1923 against the decree of the Distric 
Court of Tavoy in Civil Appeal No. 43 of 1923. 
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i924 In the year 1913 Po Thaung and Ma E (2) bought 

Maune Po the land in suit by a registered deed in favour of 

romps both of them. It was contended by Po Thaung that 

this was bought with money none of which was contri- 

buted by Ma.E (2), but on this both Courts below 

youxs have found against him holding that the land is the 
carr, J. jointly acquired property of Po Thaung and Ma E (2). 

.-. In 1922 Po Thaung sold this land to .the second 

defendant, Ma Kho, by a deed in which he expressly 

undertook to indemnify her should: any suit be 

brought by the four plaintiffs. He has contended 

that before this sale he offered the land to the first 

. two plaintiffs at the same price and that they refused 

to buy. But here also.both Courts below have found 

_against him and have held that there was no offer. 

Ma Kho has died during the pendency ‘of this 
appeal and her son, S. Sin Thun, has been substituted 
‘as second appellant. 

The plaint was not very ‘Sappily drafted. at was 
headed ‘Suit for setting aside sale of paddy land, 
cancellation of sale deed, and right of pre-emption 
valued at Rs. 5,000.” But there is no further refer- 
ence to the sig ‘of pre-emption. The contention in 
the fifth paragraph is that since Po Thaung was not 
the exclusive owner of the land and had not received 
the consent of the first two plaintiffs he had no right 

whatever to sell the land. The prayer was that the 
sale be set aside and the deed cancelled and that 
Po Thaung be directed to convey the land to the 
plaintiff’s on théir paying him his share. 
' The Subdivisional Judge gave the plaintifts a decree 
for pre-emption of the whole of the land on payment of 
the full price, Rs. 5,000. This was upheld in appeal. 

‘The principal quéstion for decision is’ whether in 
such circumstances the plaintiffs or any of them have 
a right’of pre-emption. 
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The Subdivisional Judge relied on ‘the decision 


S31 


1924 — 


in Mo Thi v. Tha Kwe (1), which at first sight does Maune ko 


seem to justify his decision, Tha Kwe was the son 


of Ko Maung and Ma Yu. After the death of Ko 


Maung Ma Yu sold the land and Tha Kwe sued to 
enforce his right of pre-emption, and succeeded. 
There was a dispute as to how the land had been 
acquired and the finding was in favour of Tha Kwe’s 
contention that it had been purchased by Ko Maung 


and Ma Yu. So-far the case is exactly similar to _ 


that now under consideration. But it was admitted 
that ‘the land had formerly belonged to Ma Yu’s 
parents and that it passed from them to Ko Maung 
and Ma Yu. In his judgment the learned Judge 
said “It-is not disputed by either side that the land 
is the ancestral property of the family-of tha Kwe 
and Ma Yu.” The-question whether the children 
‘have ‘a right of pre-emption in Jand purchased by 
their parents, as against cne parent, does not seem 
to have arisen at all. The-finding that there was 
such a right seems to have been based simply on 
the fact that. the land was ancestral property. The 
‘main question decided was that the widow’s right 
of disposal ‘was subject to the son’s right of pre- 
emption. 

- This decision was in part dissented from in Ye 
Nan O v. Aung Myat San (2), but not soas to affect 
the present case. But there are some passages in 
the judgments in that case which throw some light 
on the general question. Thus Hartnoll, J., at pages 
469-70, speaking of the right of pre-emption says 
that it is claimed by co-heirs “on the ground that 


they are co-heirs, and it relates to inherited property— - 


property that has descended from a common ancestor 


(1) (1907-08) 4 L B.R. 128. (2). (1915-16) 8 L.B.R. 466. 
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or that has come from acommon relative.’ Again . 
on page 472 he says “The word ‘ ancestral’ used in 
connection with the right seems to be a misnomer ; 
for the word ‘ancestral’ should be substituted the 
word ‘inherited ’.” 

May Oung (3) accepts this proposition and says 
“In order to be the subject-matter of a right of pre- 
emption the property concerned must have been 
inherited from someone . . . . . . Theessential 
requisite is that the property must have come to the 
seller by way of inheritance ; if he or she had acquired 
it im any other manner there is no right in regard to it 
even if it had previously belonged to an ancestor.” 
This last sentence is perhaps inconsistent with Mo 
Thi’s case, but a later unreported decision (Civil Second 


Appeal No. 207 of 1910) is referred to. In that case 


atfather gave a piece of land to one of his sons by 
registered deed. Both father and son died and the 
son’s widow sold the land. — It was held that another 
son had no right of pre-emption: Thus that case is 
not parallel with the present one. 

The latest decision is that in Mawng Po Gyi v. 
Maung Po Saing (4), in which the facts were essenti- 
ally the same as in the present case. The land had 
been acquired by the father and step-mother and 


after: the death of the father it was sold by the step- 


mother. Following Mo Thi’s case (1) it was held 
that the sons had a right of pre-emption. 

-It may be argued that in the present. case :and 
in Maung Po Gyi’s also) only one half of the land 
has been the subject of inheritance and that Po 
Thaung is the owner of the other half by right of 
purchase and that therefore only, the one half is 
subject to the right of pre-emption. This is an 


(3) Leading Cases 157. (4) (1924) 3 L.BJ. al, 
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arguable proposition. But Po Thaung was not the 
owner of a definite one half of the area in dispute. 
He and his wife were joint-owners of the whole 
area, the interest of each being one half. Thus Ma 
E’s .rights extended over the whole area and what 
has passed by inheritance is an interest in the whole 
area. On full consideration we think that this is the 
correct view and that the whole holding is subject 
to the right of pre-emption. 

We think, however, that the form of. the final order 
and decree of the Subdivisional Court requires 
amendment in the interest of finality and the avoid- 
ance of further disputes. .The deed of sale to the 
second defendant should bécome void only on the 
plaintiffs paying in the money to complete the pur- 
chase. And since the second defendant has presum- 
ably paid the price to the first defendant it is the 
former who should receive the money. The proper 
course, however, is to order payment into Court and 
then if there is any dispute between the defendants 
as to which of them is entitled to the money it. can 
be decided by the Court before ordering payment. 

The defects to be remedied are only formal and 
the plaintiffs must have their costs. 

The decree of. the Courts below are modified and 
there will be a final decree as follows. 

That on the plaintiffs, within six months from 
this date, paying into Court the sum of Rupees five 
thousand only, less the total amount of their costs 
in this suit in all three Courts, the sale deed of the 
land in suit executed by the first defendant in favour 
of Ma Kho shall become void, and’ the second 
defendant shall deliver to the plaintifis the land in suit 
and the first defendant, Po Thaung, shall execute and 
register a conveyance of the land in suit to the plain- 
tiffs for a consideration of Rupees five thousand only, . 
 G.U.B.C.P.0.—No, 72, M, of Infmn., 27-7-56—600—IX, 
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APPEAL FILED AGAINST SOME ONLY OF THE SUCCESSFUL PARTIES, 
WHEN COURT WILL JOIN THE REMAINDER ; See CIVIL PROCEDURE : 
Covg, ORDER 41, RULES 20 anp 23 mae ae a ow 241 
Ball~Graut of batl in non-bailable cases—Effect of the Amendment 
Act of 1923 (VII1of 1923) on section 497, Criminal Procedure Code 
(V of 1898), where offence punishable with death or transportation 
for life—High Court will not depart from the gencrat rule unless 
under exceptional cirtumstances. Held, that the Amendment Act 
-of 1923 tends’to limit rather than to enlarge the power of Magis- 
trates in granting bail in non-bailable cases, where the offence is 
punishable with death or transportation for life. Held, further, 
that although a High Court is not limited within the bounds of 
section 497 of the Code cf Criminal Provedure but has absolute 
discretion in the matter, it must nevertheless follow the generallaw 
as arule and not depart from it except under very special circum- 
stances. G. W. Henderson v. King-Emperor, 6 L.B.R. 172 


—followed, . 
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“CIVIL PROCEDURE CODE (V oF 1998), secTION 145—Exccution against 
judgment-deblor's surely—Necessity for issue of wotice before ” 
taking action against survety’s property—Substantial compliance 
with the duties of a surety, a ground for exemption from 
liability. Held, thatin execution of a decree against a judgment- 
debtor, before issuing an attachmenton the property of bis surety, 
the Court must issue notice to the surety calling upon him to show 
cause and thatan attachment issued without such notice is wltra 
vires. Held, also, that the sureties having substantially complied 
with their liabilities and having, though somewhat late, produced 
the judgment-debtor, the present case was not one in which. the 
extreme course of executing the decree against their property 
should be allowed. A. Subramonian Iyer v. Abdul Rahaman, 
‘11 L.B.R. 441 3 Chandi Charan Sen v. Ram Coomar Chakravarti, 
7 B.L.T. 5—referred to. Lakshmishankar v. Raghumal, 29 Bom. 
29—followed. 
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CivIL PROCEDURE CODE, ORDER 41, RuLes 20 AND 23—Person 
joined by Court under Rule 20 must be person interested in the 
appeal—Suit dismissed as against several defendants—Appeal 
againsl only some of them—Res judicata, where the respondents 
Gerive their title throngh the defendants not appealed against, 
Where in an action against several defendants, the trial Court 
dismissed the plaintiff's suit and the plaintiff preferred an appeal 
against some of the defendants but omitted to join in the appeal 
the defendants from whom the defendants joined derived their 
title, held, the title of the defendants joined being derived through 
the defendants omitted, could not be attackedinthe appeal. Held, 
further, that under sych circumstances, the Court cannot join the 
defendants left out by the appellant, as they were not parties 
interested in the result of theappeal then beforethe Court. Held, 
further, that the power of the Court to add parties under Order 41, 
Rule 20, is discretionary and that the Court will not exercise the 
Same in favour of an appellant who has failed to be vigilant. 
Amlook Chand Parracky. Sarat Chander Mukerjee, 38 Cal, 913 ; 
Girish Chander Lahiri v. Sasi Sekhareswar Roy, 33 Cal, 329 ; 
Subramanian Chetty v.-Veerabadran Chetty, 31 Mad. 442—= 
distinguished, 


V. P.R. V. CHOKALINGAM CHETTY v, SEETHAI ACHA 


Companigs AcT (VII oF 1913). SECTION 162 i(5)—Petztion for winding 
up—Bona fide defence to the creditor’s claim, sufficient reason for 
rejection of applicatoin—Evidence Act (I of 1872), section 92— 
Where document not containing all the terms of the contract, 
whether oral evidence admissible. Held, that where a Company 
has a bond fide defence to a creditor’s claim, thecreditor’s applica- 
tion for its winding up must be rejected. Held, also, that where 
all the terms of a contract have not been reduced to writing, the 
terms left unembodied can be proved by oralevidence. In re 
London and Paris Banking Corporation, L.R. 19 Eq. 444— 
followed. 


CoALFIELDS OF Burma, Ltp. v. H. H. JOHNSON 


CRIMINAL COURT, FINDING OF, NOT EVIDENCE IN A CIVIL ACTION 
BETWEEN DIFFERENT PARTIES : See Ev{pENCE ACT, SECTION 106 


DECLARATION, SUIT FOR VALIDITY OF A WILL WHETHER TO BE 
DECIDED IN: See SPECIFIC RELIEF ACT, SECTION 42 ... Bes 


EVIDENCE. ACT, SECTION 92 : See COMPANIES ACT, SECTION 162 (5)... 
EViDENCE ACT, SECTION 105 ; See PENAL CODE, SECTION 307 Pe 


EVIDENCE AcT {I OF 1872), SECTION 106—Tenancy or relationship of 
master and servant, the burden of troof of—Findingof a Criminal 
Court between different parties not evidence in a civil action— 
Liability for damage by fire, when started by a servant, The 
plaintiff’s rubber plantation was damaged bya fire which was 
started by the 2nd defendant on the 1st defendant’s paddy land, 
during the ‘st defendant's absence by burning the undergrowth 
on the land in question. .There was some evidence that the 
2nd defendant was a servant of the Ist defendant, though it was 
alleged (but not proved) by the 1st defendant that the relationship 
between them was one of landlord and tenant and not that of 
master and servant. Held, that the relationship between the 1st 
and the 2nd defendant being especially within the knowledge of 
the 1st defendant, an unfavourable presumption may be drawn 
against the 1st defendant under the provisions of section 106 of 
the Evidence Act as he had failed to give the fullest information 
as regards their relationship. Held, also, that a lighting of a fire 
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on open bush land being an operation necessarily attended with 
great danger. a persun authorising another to execute for him such 
an operation is bound net only to stipulate that all reasonable 
precautions shall be taken to prevent the fire extending to his 
neighbour's property, but also to see that such precautions are 
observed, otherwise he will be responsibie for the consequences, 
Held, also, that the 2nd defendant and the Ist defendant’s son 
having been sent up for trial under section 435 of the Indian Penal 
Code and both having been acquitted on the ground that the fire 
was accidental, the Andingiof the Criminal Court could not be 
created as evidence in the present civil action which was 
between a different set of parties. Black v. The Christchurch 
Finance Con pany, Limited, (1894) A.C. 48 ; Hughes v. Percival, 
(1883) 8 A.C, 443—followed. 

Maune Prinv. MA THENGWE ©... oes ees 


EXECUTION AGAINS1 IUDGMENT-DEBTOR’S SURETY, NECESSITY FOR 
- ISSUE OF NOTICE : Seé CIVIL PROCEDURE CODE; SECTION 145... 
FEES PAYABLE ON APPLICATION TO REFER TO HIGH COURT, WHERE 
. SEVERAL QUESTIONS ARE RAISED {N A SINGLE CASE: See INCOME- 
Tax ACT, SECTION 66 Ses ae ae on 
HIGH CouRT, POWEKS OF, TO GRANT BAIL, NOT BOUND BY THE RULES 
OF THE CoDE OF CRIMINAL PROCEDURE : Seé BalL .. se 


INCOME-Tax AcT, XI OF 1922, SECTION 66—A fflication to iia: ; 


sioner of Income-Tax to refer questions of law to the High Court— 
Question whether fee payable under section 66.(2) is payatle in 
respect of the application or in respect of each point raised in the 
application. In an application to the Commissioner of Income- 
Tax to refer certain questions of law of the High Court, numerous 
points having been specified, eld, that only one fee was to be 
paid, the points raised being all part of one application. 


A.R.A.R.S M. CHOKALINGAM CHETTIAR v, THE COMMISSIONER 
OF INCOME-TAX, BURMA ses ane ae 


LIMITATION AcT (IX OF 1908), ARTICLE 49—Original possession, per- 
missive— Possession setting upa claimto cwnership, time when 
limitation begins to run. Where the original possession of 
property had been permissive, eld, that a bare allegation on the 
part of the possessor, of her own ownership of the property did not 
chang ethe character of her possession into an unlawful one, but 
that her possession became unlawful unlv on her:efusalto comply 
with a formal demand for the return of the property and that, 
therefore, under Article 49 of the Limitation Act, limitation would 
begin to run only from the date of such refusal. 


Ma Mary v. Ma HLA WIN ja vay 


LimMITaTIon AcT (IX OF 1908), ARTICLE 134Gurhonopbenaes in posses- 
sion—Article 148, the appropriate article—Right of sub-mort gagee 
to remain in possession till the sub- -mort gage is redeemed. Held, 
that as against sub-mortgagees as sucit, the proper article of the 
Limitation Act toapply was Article 148 and not Article 134. Held, 
also, that a sub-mortgagee in possession was entitled to retain 
possession till his sub-mortgage had beenitself redeemed andthat 
a payment to the mortgagee, with notice of the sub-mortgage, 

could not affect the sub-mortgagee. Drigpal Singh v. Kallu, “37 
All. 660 ;NgaKyev. Nga Po Min; 2 U.B.R. (1904-06) sub- 
mortgaged ; Tairamaya v. Shibelizaheb, 44 Bom. 614—followed ; 
Narain Das v. Kazi Abdur Rahim, 24 C.W.X. 690 ; Seeti Kutti 
v. Kunhi Pathumma, 40 Mad. 1040—distznguished. 
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MAHOMEDAN WILL, PROBATE NOT NECESSARY TO MAKE IT ADMISSIBLE 
IN EVIDENCE : See SPECIFIC RELIEF ACT, SECTION 42 Boe 


MUTUAL INFLICTION OF INJURY WHEN NOT SUFFICIENT TO CONSTITUTE 
ATTEMPTED MURDER : See PENAL CODE; SECTION 307 as 


NECESSITY FORISSUE OF NOTICE TO SURETY FOR JUDGMENT-DEBTOR, 
IF ACTION PROPOSED TO BE TAKEN : See CIVIL PROCEDURE CODE, 


SECTION 145 so ove Pre oes wee 
NON-USER OF RIGHT-OF-WAY WHETHER SUFFICIENT TO ESTABLISH 
ABANDONMENT : Sce RIGHT-OF-WAY ee ees Zs 


PENAL CODE (XLV oF 1860), sEcTION 307— Mutual infliction, in the 
absence of eyc-witnesses, of injury in a fight—Flea of self-defence 
or provocatiot—Evidence Act (I of 1872), section 105—Conviction 
under section 326, Indian Penal Code, the approprialé one. The 
two appellants in the course of a fight inflicted on each other 
injuries so serious that their dying depositions had to be taken 
in both cases, There was no eye-witness. to the occurrence ; and 
the evidence in each trial consisted of that of the complainant, 
the corroborative evidence of the wounds ofthe complainant and 
the admission of the accused that he was himself wounded in 
the occurrence. In separate trials, each was convicted of an 
offence under section 307 of the Indian Penal Code. Held, that as 
either of theappellants would be entitled in the event of the other 
dying of the wounds, to the benefit of a reasonable doubt and to 
plead that the case canie within exception 4 tosection 300 of the 
PenalCode, neither appellant could be legally convicted under 
section 307 of the Penal Code. Held, also, that under section 105 
of the Indian Evidence Act, the burden of proof of self-defence or 
provocation being in each instance on the accused, neither appel- 
lant could under the circumstances claim these defences and that 
section 326 of the Penal Code was the proper section for the con- 
viction of each of the appellants. | 


Nea Po THAIK v. KING-EMPEROR 


‘PERMISSIVE POSSESSION WHEN CONVERTED TO UNLAWFUL POSSESSION: 
See LIMITATION ACT, ARTICLE 49 oe se 


PERSONS JOINED BY COURT UNDER ORDER 41, KULE 20, MUST BE 
INTERESTED IN THE APPEAL : See CIVIL PROCEDURE CODE ves 


PETITION BY A CREDITOR FOR WINDING UP TO BE REJECTED WHERE THE 
COMPANY HAS 3 BONA FIDE DEFENCETOHISCLAIM ; See COMPANIES 
AcT = eos a eb na eee 


POSSESSOR BY PEKMISSION OF OWNER, WHETHER HE CAN MAKE HIs- 


POSSESSION ADVERSE BY SETTING UP CLAIM TO OWNERSHIP » See 
LIMITATION ACT... wee aes sis wee 


PROBATE OF MAHOMEDAN WILL NOT NECESSARY TO MAKE IT ADMIS-~ 
SIBLE IN EVIDENCE ; See SPECIFIC RELIEF ACT <a 


PROVOCATION, DEFENCE OF : See PENAL CODE, SECTION 307 iss 


RIGHT-OF-way—Abandonment—Non-user—Circumstances to be taken 
into consideration. Held, that while mere non-user is not sufficient 
to amount to abandonment of aright-of-way, it is a fact to be taken 
into consideration with the other facts and circumstances of the 
case, and it is from ail such facts that the Court has to decide 
whether or not a clear intention to abandon can be inferred or is 
indicated. Held, that where the plaintiff and his predecessorsin 
title bad failed to exercise a right-of-way, had fenced off their 
land so as to shut off the right-of-way and had omitted - specific 
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mention of right in various conveyances, and abandonment was 
established. Crossicy v. Lightowler, 36 L.J. Ch. 584 ; R.v. Chor- 
ley, 12 O.B.5!5; Ward v. Ward, 21 L.J. Ex. 334—fcllowed. 


S A, CHRISTOPHER v. J.A. COHEN AND TWo ies ee 


RES JUDICATA WHERETHE RESPONDENTS DERIVE THEIR TITLE THROUGH 
THE DEFENDANTS NOT APPEALED AGAINST : See CIVIL PROCEDURE 
CODE ... te wees rey aoe ote 


SELF-DEFENCE : See PENAL CODE, SECTION 307 exe ae 


Sgervant, LIABILITY FOR DAMAGES CAUSED BY : See EVIDENCE ACT ‘4. - 


SprciFic RELNEF Act (Lo¥ 1877), SECTION 42—Suit for declaration— 
Validity or otherwise of a Will whether to be decided in such 
suit—Mahomcdan Wills—Probate not necessary to be taken before 
Will can be proved. Tne plaintitt, widow of a Mahomedan and in 
possession of the property in s iit, brought a suit for a declaration 
that the said rroperty was not liable to be sold in execution of a 
mortgage decree obtained by the defendints againstcertiin other 
persons. The defence was that the deceased husband of the 
plaintiff had in his lifetime by Wi!l devised the property to the 
mortgagors. The trial Court holding that ina suit for a mere 
declaration, the validity of the alleged Will and its existence at the 
death of the testator could not be determined, decided to proceed 
no further and dismissed the plaintifi's suit. Held, that the plaintiff 
was not bound to sue for any further relief than the declaration 
prayed for and that it was incumbent upon the Court to decide 
in the suit the questions as to the existence of the will and its 
validity. Held, also, that, though probate of the will had not 
been taken out, the testator being a Mahonedan, the wil} could 
be proved in the suit. Decfiolts v. Peter, 14 Cal. 631: Kanhaiya 
Lalyv. Munni, t8 All. 260; Krishna Kinkur Roy v. Panchuram 
Mundul, 17 Cal. 273 ; Sakina Bihee v. Mahomed Ishak, 37 Cal. 
$39 ; Siy Mahomed Jusuf v. Har govatdas Jivan,47 Bom. 231— 
followed. 


MA NYUN #. CHITHAMBRAM CHETTIAR see ee 
SUB-MORTGAGEE IN POSSESSION, LIMITATION IN FAVOUK OF : Sec 
LimIvTaTion Act... Deis one on aes 
SUB-MORTGAGEE 12 RETAIN HIS POSSESSION TILL REDEEMED: See 
Limitation AcT ... is ius oe a 


SUESYANTIAL COMPLIANCE WITH THE DUTIES OF A SURETY, GOOD 
GROUND FOR HIS DISCHAPGE : See CiviL PRocEDURE CODE, 
SECTION 145 vee wee el sr aa 


TENANCY OR SERVICE, BURDEN OF PROOF OF : See EVIDENCE ACT? 
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arguable proposition. But Po Thaung was not the 
owner of a definite one half of the area in dispute. 
He and his wife were joint-owners of the whole 
area, the interest of each being one half. Thus Ma 
E’s rights extended over the whole area and what 
has passed by irheritance is an interest in the whole 
area. On fuli consideration we think that this is the 
correct view and that the whole holding is subject 
to the right of pre-emption. 

We think, however, that the form of the final order 
and decree of the Subdivisional. Court requires 
amendment in the interests of finality and the avoid- 


ance of further disputes. The deed of sale to the 


second defendant should become void only on the 
plaintiffs paying in the money to complete the pur- 
chase. And since the second defendant has presum- 
ably paid the price to the first defendant it is the 
former who should receive the money. The proper 
course, however, is to order payment into Court and 
then if there is any dispute between the defendants 
as to which of them is entitled to the money it can 
be decided by the Court before ordering payment. 


The defects to be remedied are only formal and. 


the plaintiffs must have their costs. 

The decrees of the Courts below are modified and 
here will be a final decree as follows. 

That on the plaintiffs, within six months from 
this date, paying into Court the sum of Rupees five 
thousand only, less the total amount of their costs 
in this suit in all three Courts, the saie deed of 
the suit executed by the first defendant in favour 
of Ma Kho shall become void, and the second 
defendant shall deliver to the plaintiffs the land in suit 
and the first defendant, Po Thaung, shall execute and 
register a conveyance of the land in suit to the plain- 


tiffs for a consideration of Rupees five thousand only. 
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APPELLATE CIVIL. 
Before Sir Sydney Robinson, Kt, Chief Justice, and Mr. Justice Brown, 


1924 S. A. CH RISTOPHER 


June 17, v. 
J. A. COHEN anp Two OTHERS.* 


‘ a F 
Right-of-way—Abandonment—Non-tiser —Circumstances to be taken into 
consider ation. 


Held, that while mere non-user is not sufficient to amount to abandonment of 
a right-of-way, itis a fact to be taken into consideration with the other facts 
and circumstances of the case, and it is from all such facts that the Court has 
t.) decide whether or not a clear intenlion to abandon can be inferred or is 
indicated. 3 


Held, that where the plaintiff and his predccessors in title had failed to 
exercise a right-of-way, had fenced off their land so as to shut off the righf-of. 
way and had omitted any specific mention of the rightin various conveyances, 
an abandoment was established. 

Crossley v. Lightowler, 36 L.J. Ch. 584 ; Rv. Chorley, 12 Q.B. 515 ; Ward 
v. Ward, 21 L.J. Ex. 334—followed. 4 

This was an appeal against the judgment and 
decree of the High Court passed in its Original Civil 
Jurisdiction (Beasley, J.) in Civil Suit No. 471. of 
1922 dismissing the appellant’s claim to a right-of-. 
way over a strip of waste land lying between his 
land and that of the 3rd respondent and ending in 
the land belonging to the Ist respondent. The facts 
arising appear in the judgment of the learned Chief 
Justice reported below. 

Chari—for the Appellants. 

Das—for the Respondents. 


ROBINSON, C.J —The plaintiff-appellant claims that 
he has a right-of-way over a strip of jungle land lying 
between his property and that of the 3rd defendant- — 
respondent and ending in the property of the Ist 


* Civil First Appeal No. 142 of 1923 against the jadgment and decree of 
the High Court passed in its Original Civil Jurisdiction in Civil Suit No. 471 
of 1922, 
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defendant-respondent. The whole of these lands at 
one time belonged to Messrs. Short and Hannay, 
and they conveyed them in three parcels to various 
persons. 

By Exhibit B, dated the 9th June, 1891, Short 
and Hannay conveyed Lot No. 3, to one Srinivasa 
Tyer, s 

The conveyance contains the following special 
clause :— 

“And it is hereby expressly provided, agreed 

and declared by and between the said Vendors 

- and Purchaser that the Road marked and des- 
cribed as ‘Common Road’ in the plan hereto 

annexed and lying between Lots Nos. 3 and 5 

shall be left open and freely used by the owners of 

Lots Nos. 3, 4 and 5, each having a right-of-way 

over the same at all hours of the day and night 

and.none of the owners of the said lots shall 

have any right to close the same at any time or 

claim more right in it than any of the others.” 
These lands have subsequently been subdivided) 
but, for the purposes of this case, I will refer to 
them as Lois Nos. 3, 4 and 5. At that time this 
pathway, which is described as the ‘‘ Common 
Road,’”’ was practically impassable. It was jungie 
land, with holes in it, in which water lay, and it 
had never been used by any one. The original 
owners reserved the right of ownership in. this strip 
to themselves, clearly in order to permit of an exit 
from these three lots on to Churchill Road. 

Srinivasa Iyer by Exhibit C, dated the 28th 
April, 1893, conveyed Lot No. 3, to one Kruse. The 
same special clause, with reference to the ‘‘ Common 
Road” is included in the conveyance. By Exhibit 
D, dated the 28th February, 1902, Kruse conveyed 
it to Mrs, Desmazures, and the same special clause 
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appears in the conveyance. Then by Exhibit E, 
dated the 7th February, 1912, Mr. Desmazures 
transferred this property, as administrator of his 
wife’s estate, to himself personally, setting out that 
the original purchase in his wife’s name had been 
benami. he having previded the purchase money. 
The conveyance sets out the land as described in 
the schedule. The schedule specifies the land by 
lot numbers, and is delineated in the plan -annexed 
‘together with the two-storied timber built house 
and out offices and all other buildings common 
fences liberties privileges easements and appurten- 
ances whatsoever to the said piece or parcel of land 
belonging or in any wise appertaining or usually 
held or occupied therewith or reputed to belong or 
be appurtenant thereto * * * .” There is 
nothing said about the ‘““Common Road”; and, if 
the particular right now claimed was conveyed, it 
must be under the general terms above recited. 

Then by Exhibit F, dated the 15th May, 1917, 
Mrs. Martindale, Mr. Desmazures’ sister, purported — 


to transfer the land as his administratrix to herself 


as his heir. The wording of the schedule is verbatim 
the same as that of the schedule to Exhibit E, 
both these deeds having been drafted by Mr. Bagram. 

Then, on the i3th August, 1919, by Exhibit G, 
Mrs. Martindale conveyed the property to the plantiff- 
appellant. There is no mention of the “Common 
Road,” nor does the plan attached to the deed show 
the “Common Road.” The property is conveyed 
with “all the legal and usual appurtenances and all 
the estate right title or interest claim or demand 
whatsoever of the vendor in to and upon the said 
premises.” 

When this property was purchased by Mrs. | 
Desmazures in 1902, or shortly afterwards, a house 
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was built upon the plot,, and an entrance on to 
Churchill Road was constructed with a road running 
parallel to the “Common Road” in dispute. A 
fence was erected between this road and the ‘‘Com- 
mon Road.” It is admitted that the plaintiff- 
appellant never knew of the right-of-way originally 
granted over the “Common Road,” and that he has 
never used it, nor, apparently, had any of his 
predecessors in title. 

The defendant-respondent’s land, Lot No. 4, was 
conveyed by Short and Hannay by Exhibit H, dated 
the i8th February, 1892, to one David. They reserved 
to themselves the ownership in this ‘‘Common Road,” 
and the conveyance provides a conveyance of ‘‘ liberties 
privileges easements advantages and appurtenances” 
which clearly will not cover the ‘Common Road” 


and, therefore, a special clause is inserted with. 


reference to it, which runs as follows :—‘‘ And espe- 
cially and more particularly a free right-of-way over 
a piece of the said allotments measuring about 46 
feet long and 15 feet broad reserved for a road 


which is to be common to all owners of land: 


adjacent thereto for passing and repassing to and 
from their respective portions of the said allot- 
ments.” 

On the 6th of March, 1919, by Exhibit J, Mrs, 
Lillicrap, as executrix of Mrs. David, conveyed tc 
the Ist defendant-respondent the same plot of land 
“together with the appurtenances.’’ There is no 
mention of the ‘‘Common Road.” 

Exhibit K, dated the 20th December, 1890, is the 
first conveyance by Short and Hannay of Lot No. 5- 
The boundary on the west is described as the road 
leading to Lot No. 4, which is the alleged ‘Common 
Road.”” There is no grant of any right-of-way over 
the “Common Road”’ in this deed at all. 
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rset The ist defendant-respondent has filled up por- 


go. tions of this “Common Road,” so as to make it pass- 
poer able. He has laid a pipe underneath the “Common 
}.A.coney Road” into which is collected the surface drainage 
anDTWo. from his land, and he has made man-holes at the 
se side of the road for the purpose of clearing this 
" pipe. He sold the northern portion of Lot No. 3, to 
the Tata Industrial Bank, Limited, and the Bank, 
with his permission, have erected posts along the 
edge of the ‘‘Common Road” to carry power from 

the main in Churchill Road to their house. 

The plaintiff-appellant alleges that, by these acts, 
his rights in this “Common Road” have been in- 
fringed, and he asks for a declaration that the Road 
is common to himself and the defendant-respondents, 
and that none of them have any higher right than 
any other. He prays for an order against the 1st 
and 2nd defendant-respondents to remove the pipe 
and iron pillars, and also for an injunction restraining 
them from using the said pathway in any other way, 
or for any other purpose, than a pathway. 

The learned Judge on the Original Side, after 
inspecting the spot, has decided that the existence 
of thcse man-holes is an infringment of the plaintiff- 
appellant’s rights, if he has any. He is of opinion 
that neither the pipe nor the pillars are such inter- 
ference as the Court should take notice of. He finds 
that the rights originally granted were intentionaily 
abandoned by Mr. Desmazures, and that the plaintiff- 
appellant acquired no such right-of-way as he claims. 

The question we have to decide is whether the right- 
of-way granted by the original owners of the land 
over this ‘Common Road” had been abandoned by 
the plaintiff-appellant’s predecessor in title. 

The law as to the extinguishment of a continuous 
easement may now be regarded as settled. In 
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R. v. Chorley (1), it is said: “It is not so much the 
duration of the cesser as the nature of the act done 
by the grantee of the easement, or of the adverse 
act acquiesced in by him and the intention in him 
which either the one or the other indicates, which 
are material for the consideration of the jury.” 

In Ward v. Ward (2), Alderson, B., said : ‘‘The 
presumption of abandonment cannot be made from 
the mere non-user. There must be other circumstances 
in the case to raise that presumption.” : 

In Crossley v. Lightowler (3), Lord Chelmsford, 
L.C., said : “‘The authorities upon the question of 
abandonment have decided that a mere suspension of 
the exercise of a right is not sufficient to prove an 
intention to abandon it. But a long continued 
suspension may render it necessary for the person 
claiming the right to show that some indication 
was given, during the period that he ceased to use the 
right, of his intention to preserve it. The question 
of abandonment of a right is one of intention to be 
decided on the facts of each particular case.” 

These authorities appear to have been always 
followed in India ; and it may be taken as settled 
law thai, while mere non-user is not sufficieni to 
amount to abandonment, it is a fact to be taken into 
consideration with the other facts and circumstances 
of the case ; and it is from all these facts that the 
Court has to decide whether or not the clear intention 
to abandon can be inferred, or is indicated. 

Turning to the facts of the present case, we find 
that this right-of-way was expressly granted by the 
original owners to Iyer, and by him to Kruse, and 
by Kruse to Mrs. Desmazures. When we come to 
the transfer by Mr. Desmazures, as administrator, 


(1) (1848) 12 Q.B. 515. (2) (1852) 21 L.J. Ex. 324, 
(3) (1867) 36 L.J. Ch. 584, 
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to himself, as beneficial owner, we find that he did 
not expressly transfer this right-of-way. It is not, 
in my opinion, possible to suppose that Mr. Desmazures 
did not know anything about this right-of-way. He 
had two conveyances of this land prepared, and he 
could hardly fail to have observed the absence of the 
special clause with reference to the “‘Common Road.” 

Shortly after the land was first purchased by his 
wife, or himself, he erected a house and planted a 
hedge between his land and the “Common Road,’ 
shutting the ‘Common Road” completely off. The 
“Common Road” at the time was not in a state in 
which it could be used .as an entrance on to his 
property, and he not only made no attempt to use 
it, or part of it, but he made another road inside 
his fence, which would render the “Common Road” 
absolutely unnecessary to his land. 

When we come to the plaintiff-appellant’s title 
deed, Exhibit G, dated the 13th August 1919, we 
find the expression ‘‘legal and usual appurtenances.” 
which clearly does not cover the right that is now 
claimed, which could only be brought in by the use 
of the very general terms ‘all the estate right title 
orinterest * * * of the vendor.” 

The question then is: Does the fact of non-user, 
coupled with the wording of these conveyances, and 
the actions of Mr. Desmazures, show an express 
intention on his part to abandon this right over the 
‘‘Common Road”? In my opinion they do show 
such an intention. 

In my opinion, therefore, the decision of the Court 
below was correct, and the decree should be confirmed. 

I would dismiss the appeal with costs, and fix 
the advocate’s fee at ten gold mohurs. 


Brown, J.—I concur. 
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APPELLATE CIVIL. 
Before Mr, Justice Young, and Mr. Justice Baguley. 


V.P.R.V. CHOKALINGAM CHETTY AnD ONE 1924 
vo July 1. 


SEETHAI ACHA AND OTHERS.* 


Civil Procedure Code, Order 41, Rules 20 and 23—Person joined by Court under 
Rule 20 ntust be person intcrestcd inthe appeal—Suit dismissed as against 
several defendants—Appeal against only some of them— Res judicata, 
where the respondents derive their title through the defendants not 
appealed against. G 

Where in an‘action against several defendants, the trial Court dismissed the 
plaintiff's suit and the plaintiff preferred an appeal against some of the defen- 
‘dants but omitted to join in the appeal the defendants from whom the defen- 
-dants joined derived their title, Held, the title of the defendants joined being 
derived through the defendants omitted, could not be attacked in the appeal. 

Held, further, that under such circumstances, the Court cannot join the 
defendants left out by the appellant, as they were not parties interested in the 
result of the appeal then before the Court. 

Held, further, that the power of the Court to add parties under Order 41, 
Role 20, is discretionary and that the Court will not exercisg ihe same in 
favour of an appellant who has failed ic be vigilant. 

Amlook Chand Parrack v. Sarat Chunder Mukerjee, 38 Cal. 913 3 Girish 
Chander Lahiri v. Sasi Sekhareswar Roy, 33 Cal. 329 ; Subramanian Chetty v- 
Veerabadran Chetty, 31 Mad. 442—distinguished, 


Clark—-for the Appellants. 


Das with Jeejeebhoy, Foucar and Kyaw Myint—for 
the Respondents. 


YouNG AND BaGuLey, J].—This Judgment covers 
Civil First Appeals Nos. 242 and 243 of 1922, arising 
out of Civil Regular Nos. 18° and 19 of 1921 of the 
District Court, Pegu, both of which cases were disposed 
of in one judgment. 











* Civil First Appeal No. 34 of 1922 against the decree of the District Cour 


-of Pegu in Civil Regular No, 5 of 1924, 
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. The litigation started with the winding up of a 
firm known as K.P., which used to carry on business 
in Rangoon, Pegu and other places. It seems io have 
gotinto financial difficulties about the year 1908, at 
which time all its properlies were placed in the hands. 
of a trustee, or manager. His exact position it is 


unnecessary to determine in this case. His business _ 


was to endeavour to liquidate so much’ of the firm’s. 
property as was necessary to pay off its debts, and, 
shortly, to try and save as much as possible out of 
the wreckage. His efforts were unsuccessful, and he 
gave up the position in 1912. In 1917, the K.P. joint 
family was adjudged insolvent by the District Court of 
Ramnad. : 

In the course of the tenure of his office by the 
trustee, asale deed was entered into, which purported 
to transfer a large amount of land, the property of the 
K.P. joint family, to one.Bansilal Abirchand.. Bansilal 
Abirchand sold some of this land to the E.N.M.K. 
firm and. some to the M.R.S.P. firm. The 
E.N.M.K. firm subsequently sold the land to other 
persons. 

After the K.P. joint family had been adjudged 
insolvent, the firm of V.P.R.V., which was one of the 
creditors, moved the Official Receiver of the District 
Court, Ramnad, to put up to auction the interest of 
the K.P. joint family in the lands which were purported | 
to be soldto Bansilal Abirchand. They were duly put 
up to auction, and the interest of the K.P. joint 
family was bought in by the V.P.R,V. firm. It is 
claimed that the sale in favour of Bansilal Abirchand was 
invalid; so in Civil Regular Suit No. 18 of 1921, the 
plaintiff-appellant—the V.P.R.V. firm—sued Bansilal 
Abirchand, the E.N.M.K. firm and its various sub- 
purchasers for the return of the land sold to them by 


- the E.N.M.K. firm. 
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In Civil Regular Suit No. 19 of 1921, the same 
firm sued Bansilal Abirchand and the M.R.S.P. Chetty 
firm for the return of the land sold to the Jatter 
firm. 

Both suits were dismissed by District Court, Pegu 
and the plaintiff-appellant has filed these two appeals 

In Appeal No. 242 of 1922, he joins as respondents 
all the original defendants in Civil Regular Suit No, 
18 of 1921, or their legal representatives, except the 
E.N.M.K. firm and Bansilal Abirchand. 

In Appeal No. 243 of 1922, he makes only the 
M.8.S.P. Chetty firm the respondent. 

As we have said, the plaintiff attacked the original 
sale of the land to Bansilal Abirchand, which purported 
to transfer to him many pieces of land—-the property 
of the K.P. joint family. The lower Court dismissed 
both suits, holding that the sale of the land to Bansilal 
Abirchand was perfectly valid. This, of course, left 
no interest in the land with the K.P. joint family, 
and, therefore, the plaintiff-appellant, in buying the 
interest of the K.P. joint family at the time. of the 
sale, bought nothing at all. 

When the-present appeals were argued, it was 
pointed out that the foundation of the title of all 
the defendants was the sale deed from the K.P. 
joint family, to Bansilal Abirchand. It was pointed 
out that the decrees of the lower Courts declared 
this sale to be perfectly valid as between the 
plaintiff, Bansilal Abirchand andthe E.N.M.K. firm. 
This finding had been left unappealed against by the 
omission of Bansilal Abirchand from the appeals; 
and it was contended that this made the point res 
judicata as between the plaintiff and Bansilal 
Abirchand. Hence it would also be res judicata as 
between the plaintiff and the sub-purchasers from 
Bansilal Abirchand. 
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The point appears to be indisputable, and the 
question then arose as to whether Bansilal Abirchand 
and the E.N.M.K. firm could be added as respondents 
in the present appeals. 

The decrees appealed against are dated July 29th, 
1922 ; so, it is perfectly clear that, ordinarily 
speaking, limitation has set in to prevent the plaintiff 
from filing any further appeals with regard to them; 
but it is contended that these parties can be joined 
under Order XLI, Rule 20 or Order XLI, Rule 33, 
regardless of limitation. A person added under 
Order XLI, Rule 20, must be a person who is 
interested in the result of the appeal. In the case 
of Subramanian Chetty v. Veerabadran Chetty (i), it 
has been held that, where a defendant has been 
exonerated by the decree of a lower appellate Court 
and there is no appeal against that part of the decree, 
he cannot be added as a party to an appeal filed 
against other defendants, because he cannot be said 
to be interested in the result of the appeal. In the 


. body of the ruling, the learned Judges quote with 


it 


approval the following dictum :—‘ We do not think 
that section 559 of the Code,” (Order XLI, Rule 20), 
‘“empowers an appellate Court virtually to make an 
appeal for an appellant who has refrained from 
availing himself of his privileges under the law, by 
introducing for him-other respondents than those 
he has included in his petition of appeal,” 

Many cases have been cited before us into which 
we need not go in detail; but we may say that, 
with two exceptions, they are all cases similar to the 
illustration given in Order XLI, Rule 33, which runs 
as follows :— | 

“A claims a sum of money as due to him from 
X or Y, and in a suit against both obtains a decree 

~~ (1) (1908) 31 Mad. 442. i 
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against X. K appeals and A and Y are respondents, 
The appellate Court decides in favour of X. It has 
power to pass a decree against Y.” 

In all the cases which have been placed before 


us, except two, the party added is in ‘he position of | 


Y, in the illustration. In one of these two cases 
Amlook Chand Parrack v. Sarat Chunder Mukerjee 
(2), the appellant had made an application against 
two parties and had it rejected. He filed an appeal 
against one party only, and the Court allowed the 
second respondent to be added as respondent in the 
appeal. This, however, is a very special case, and 
the judgment shows that the appellant had endea- 
voured to make -both respondents respondents in the 
appeal also, but had been defeated by the Court’s 
officers who had failed to issue the necessary process. 

The other case is that of Girish Chander Lahiri v. 
Sasi Sekhareswar Roy (3). This is also a somewhat 
special case. The appellant had been proceeding 
against his principal opponent in many Courts up to 
the Privy Council and back again, and, in the course 
of one application, be had, it would appear, omitted 
to join some minor parties. He was allowed to add 
them in the appeal. 

In the present case, however, we are of opinion 
that the dictum in Subramanian Chetty v. Veerabadran 
Chetty (1), should be followed. The adding of parties 
is discretionary, and we see no particular reason why 
we should exercise our discretion in favour of the 
appellant, who never asked for our assistance in this 
matter until he was replying to the arguments of the 
respondents counsel. For some reason or other he 
failed to appeal against the decree which, as between 
him and Bansilal Abirchand, declared that the sale 





(2) (1911) 38 Cal, 913. (3) (1906) 33 Cal, 329. 
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deed in favour of Bansilal Abirchand was good. 
This finding which is now beyond direct appeal, 
carries with it a finding that—as between him and 
Bansilal Abirchand’s purchasers—the sale to Bansilal 
Abirchand is good, 

This being the case, the two appeals must both 
fail, and they are dismissed with costs. 





APPELLATE CRIMINAL. 


Before Mr. Justice Duckworth, 


H. M. BOUDVILLE 
v. 


KING-EMPEROR.* 


Bail—Grant of bail in uon-bailable cases—Effect of the Amendment Act of 
1923 (XVIII of 1923) on section 497, Criminal Procedure Code (V of 1898) 
where offence punishable with deathor transportation for life—High Court 
willnot depart fromthe general rule unless under exceptional circumstances, 

Held, that the Amendment Act of 1923 tends to limit rather than to enlarge 
the power of Magistrates in granting bail in non-bailable cases, where the 
offence is punishable with death or transportaiion for life. 

Held, further, that although a High Court is not limited within the bounds 
of section 497 of the Code of Crimina] Procedure but has absolute discretion in 
the matter, it must nevertheless follow the general law as arule and notdepart 
from it except under very special circumstances, : 

G. W. Henderson v. King-Emperor, 6 L.B.R, 172—followed. 


Aiyangar—for the Applicant. 
Liitter—for the Crown. 


DuckwortH, J.—This is an application for bail, 
pending his trial before the Sessions Court, Mandalay, 
on three charges under section 409, Indian Penal 
Code, by the applicant, H. M. Boudville. 

He is an Anglo-Indian, aged 53. 





* Criminal Miscellaneous Application No. 15 of 1924 of the High Court 
{Sitling at Mandalay). 
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He alleges that he is sickly, as he suffers from 
Asthma, but there is not even an affidavit to this 
effect, and the fact is not admitted by the Crown. 

There is evidence, which, if believed, would warrant 
his conviction. This is clear from the committal 
proceedings. 

-If would be improper for this Court’*to express 
any further opinion upon the merits. 

The offences, with which Boudville is charged 
are punishable with transportation for life, and 
section 497, Criminal Procedure Code must be read, 
as amended in 1923, ; 

The case of G. W. Henderson v. King-Emperor (1) 
must be referred to. It is true that that decision was 
based cn the unamended sections 497 and 498, Criminal 
Procedure Code, but the principles there laid down 
by Sir Charles Fox, C.J., still appear to me to hold 
good. In fact, the amended section 497 seems to 
me, in the case of offences punishable with trans- 
portation for Life and Death, to limit, rather than 
enlarge, the powers of Magistrates in granting bail 
in non-bailable cases. The principle. enunciated by 
Sir Charles Fox is that in deciding questions of 
granting bail to persons accused of non-bailable 
offences. Magistrates must follow the provisions of 
_ section 497, Criminal Procedure Code, 1898. But 
a High Court is not limited within the bounds of 
that section. It has absolute discretion in the 
matter. As however, the Legislature has placed the 
initial stage of dealing with crimes with Magistrates, 
and having, in effect, enacted that persons accused 
of non-bailable offences shall be detained in custody, 
except when there are, in the opinion of the Magis- 
trate dealing with the case, no reasonable grounds 


(1) (1911-12) 6 L.B.R. 172. 
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for believing that the accused has committed the 
offence charged against him, a High Court is bound 
to follow the general law as a rule, and not to 
depart from it, except under very special circum- 
stances, especially so in the initial stages of a case. 
Here the committing Magistrate, in committing 
Boudville to stand his trial, has strongly expressed 
his opinion that there are reasonable grounds for 
believing in his guilt. The learned Sessions Judge 
has also, for reasons given in lis order, dated July 
6th, 1924, rejected an. application for bail. There 
are quarters in the Mandalay Central Jail set apart 
for European prisoners. There is no proof that 
applicant’s health will suffer from custody. The 
cose.does not appear to be one in which his pleader 
will require careful instructions about accounts. I 
see no special reasons-for granting bail. 
The application is therefore dismissed, 
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APPELLATE CIVIL. 


Before Mr, Justice Lentaigne. 


MAUNG PEIN 
v. 
MA THE NGWE 


Evidence Act (I of 1872), section 106—Tenancy or felationship of master 
and servant, the burden of proof of—Finding of a Criminal Court 
between different parties nol evidence in a civil action—Liability for 
damage by fire, when started by a scrvant, 

The plaintiff’s rubber plantation was damaged by a fire which was 
started by the 2nd defendant on the ist defenant’s paddy land, during the 
1st defendant’s absence, by burning the undergrowth on the land, in 
question. There was some evidence that the 2nd defendant was a’ servant 
of the Ist defendant, though it was alleged (but not proved) by the Ist 
defendant that the relationship between them was one of landlord and 
tenant and not that of master and servant. 

Held, that the relationship between the Ist and the 2nd defendants being 
especially within the knowledge of the Ist defendant, an unfavourable 
presumption may be drawn against the 1st defendant under the provisions of 
section 106 of the Evidence Act, if he had failed to give the fullest information 
as regards their relationship. 


Held,also, that alighting of a fre on open bush land being an operation - 


necessarily attended with great danger, a person authorising another to 
execute for him such an operation, is bound not only to stipulate that all 
reasonable precautions shall be taken to prevent the fire extending to his 


neighbour’s property but also to see that such precautions are observed, ° 


otherwise he will be responsible for the conseaxences. 

Held, also, that the 2nd defendant and the ist defendant’s son having 
been sent up for trial under section 435 of the Indian Penal Code and both 
having beén acquitted on the ground that the fire was accidental, the 
finding of the Criminal Court could not be treated as evidence in the present 
civil action which was between a different set of parties. 

Black v. The Christchurch Finance Company, Limited, {1894) A.C. 48, 
Hughes v. Percival, (1883) 8 A.C. 443—followed. 


G. W. Davies—for the Petitioner. 
Kyaw Din—for the Respondent. 


LENTAIGNE, J.—The plaintitf-respondent instituted 
the suit now under revision against the applicant, 





* Civil Revision No. 161 cf 1923 against the decree ot the District 
Court of Mergui passed in its Civil Appeal No. 5 of 1923, 
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Maung Pein, and his minor son, Maung Ba Thein, 
and against one Maung Zon, alleged to be the 
cooly or servant of Maung Pein, claiming Rs. 500 
as compensation for damage and loss caused to 
the plaintiff's rubber plantation by a fire, which 
originated on the paddy land belonging to Maung 
Pein, where the son and servant of Maung Pein 
were alleged to have started the fire by order of 
Maung Pein. 

The Township Judge granted the plaintiff a acces 
against Maung Zon, who failed to defend the suit 
but he dismissed the suit against Maung Pein, who 
was absent at the time of the fire, holding that 
Maung Pein would not be responsible for the foolish 


‘action of Maung Zon, even if Maung Zon were his 


servant, because he would not know that Maung 
Zon would burn the undergrowth in his absence 
without his instruction, He also dismissed the suit 
against the minor son, “Maung Ba Thein, who admit- 


.ted that he had been present when Maung Zon first © 


set fire to the undergrowth, but did not remain and 
did not himself take part in the burning of the 


_ undergrowth. 


The plaintiff appealed against that decision, and’ 
the learned District Judge states in the beginning of 
his judgment that the only issue necessary to be 
decided is whether the 2nd defendant, Maung 
Zon, was the servant or whether he was the tenant 
of Maung. Pein. He sums up the evidence by 
Stating that the evidence is to the effect that Maung 


Zon was working at clearing, Maung Pein’s land at 


the time the fire occurred, and that he was living in 


‘Maung Pein’s house, and that, in the last dry 
‘weather, he used to work here and there, that is, as 
a cooly; that Maung Pein admitted that he had not 
reported to the Revenue Surveyor that he had Ict 
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out his land to Maung Zon; and that although 
Maung Pein had given evidence, he did not say 
whether he had let out his land to Maung Zon as 
a cooly or on what conditions, or on what rent, or for 
what period, or whether Maung Zon was working 
the land as garden land or wet paddy land or taungya 
land. He then expressed the view that the relations 
between Maung Pein and Maung Zon were specially 
within the knowledge of Maung Pein, and that, 
therefore, under section 106 of the Indian Evidence 
Act, the burden of proving that Maung Zon was a 
tenant and nota servant lay on Maung Pein. He 
then held that, as Maung Pein had produced no 
evidence to prove this, he found that Maung Zon 
was Maung Pein’s servant, and he granted a decree 
for Rs. 500, against Maung Pein as well as against 
Maung Zon with costs, and a direction that Maung 
Pein pay the costs of the appeal. 

This Court is now requested to revise that 
judgment and decree on two grounds; firstly, that 
the District Judge erred in law in holding that, under 
section 106 of the Evidence Act, the burden of proving 
that Maung Zon was a tenant and not a scrvant 
lies with Maung Pein, and that there was no evidence 
produced by the plaintiff proving misconduct 
on the part of Maung Pein, but that there was 
evidence that Maung Zon was Maung Pein’s tenant. 
‘Secondly, that Ba Thein and Maung Zon were sent 
up for trial under section 435, Indian Penal Code, and 
bothacquitted on the ground thatthe fire was accidental. 

As regards the second ground, I must hold that 
the finding of a Criminal Court cannot be treated as 
evidence in a civil action between different parties, 
and it is unnecessary to discuss the question whether 
the allegation is a correct description of the contents 
of the judgment in.the criminal prosecution. 
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As regards the first ground for revision, I must 


Maune Pew hold that the applicant, Maung Pein is not entiled 


Vv. 
Ma THE 
NGWE. 


ed 


LENTAIGNE, 


to obtain the interference by this Court unless he 
can establish that the learned District Judge in 
granting that decree has acted illegally, or with 
material irregularity, so as to bring the case within 
the provisions of section 115 of the Code of Civil 
Procedure, 

No question has been raised before me, as to 
whether there was sufficient evidence of negligence 
or otherwise against the person who lit the fire. The 
law on this point has been summarized by their 
Lordships of the Privy Council in the following 
passage in the case of Black v. The Christchurch 
Finance Company Limited (1), where Lord Shand 
states :—-'' The lighting of a fire on open bush land, 
where it may readily spread to adjoining property 


- and cause serious damage, is an operation necessarily 


attended with great danger, and a proprietor who. 
executes such an operation is bound to use all 
reasonable precautions to prevent the fire extending — 
to his neighbour’s property (sic utere tuo ut alienum 
non laedas). Andif he authorises another to act for 
him, is bound, not only to stipulate that such pre- 
cautions shall be taken, but also to see that these 
are observed, otherwise he will be responsible for the 
consequences. See Hughes v. Percival (2) and 
authorities there cited.” 

I may here note that the case of Hughes vy. 
Percival (2), was a case where one of two adjoining 
house-owners employed a builder to pull down his 
house and rebuild it and, in the course of re- 
erection, some holes were made in a party wall 
between that and the adjoining house for the purpose 


‘a (1) (1894) Appeal Cases 48. (2) (1883) VIII Appeal Cases 443, 
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of erecting a staircase, with the result that the party 
wall fell and injured the adjoining house. The 
house-owner, who had employed the builder, was 
held liable for such damage, although he had not 
authorized the cutting into the party wall. It was 
held by the House of Lords that the house-owner, 
who had employed such builder, could not get rid 
of responsibility by delegating the performance to a 
third person, and was, therefore, liable for the injury 
to the adjoining house. 

In the case now before me, the learned District 
Judge has correctly pointed out that it was admitted 
by the son of Maung Pein that Maung Zon was living in 
Maung Pein’s house at the time of the fire, and I notice 
that the admission was also to the effect that Maung 
Zon lived in their house, saying that he would clear 
the jungle on their land after he had cleared the 
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jungle on his land. The District Judge is also correct — 


in holding that there was evidence that Maung Zon, 
when living in Maung Pein’s house, was working here 
and there as a cooly. Although Maung Pein stated 
that Maung Zon cleared his land in order to work 
the land, paying revenue ; he added in the following 
sentence that Maung Zon was ordered not to clear 
the land adjoining to plaintiff's estate and had been 
warned that the rubber estate would catch fire and 
be burnt down. Having regard to these points, I 
think that the learned District Judge was clearly 
justified in holding that there was evidence that 
Maung Zon was a servant of Maung Pein. One 
admission of Maung Pein was specially significant, 
because it shows that Maung Pein anticipated the 
danger of a fire, and, in fact, gave directions to 
Maung Zon to avoid the more dangerous class of 
fire in the shape of a ‘fire near the rubber planta- 


tion. 
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I likewise do not think that the learned District 


Mauxe Pe Judge was in any way in error in drawing presump- 
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tions under section 106 of the Indian Evidence Act, 
1872, unfavourable to Maung Pein, because he had 
not given the fullest information as to his relations 
with Maung Zon. He had not reported the alleged 
tenancy to the Revenue Surveyor, and the exact 
nature of such relations could only be known to 
Maung Pein and Maung Zon. Even if there was 
some sort of relation, such as that of paying revenue, 
as well as clearing jungle in return for being allowed 
to work other land, it would not necessarily mean 
that Maung Zon was not also a servant, having regard 
to the fact that he lived in the house of Maung Pein. 

For these reasons I must hold that Maung Pein 
has failed to show any ground under section 115 of 
the Code of Civil Procedure why this Court should 
exercise its revisional powers. I, therefore, dismiss 
the application with costs. 
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APPELLATE CIVIL. 


Before Sir Sydney Robinson, Kt., Chief Justice, and Mr. Justice Brown. 


MA MARY 
th 
MA HLA WIN.* 


1924 
Aug. 6. 


Limitation Act (IX of 1908), Article 49—Origzual possession, permiSsive— 
Possessor settmg up a claim to ownership, time when limitation begins 
to run. “ 

d Where the original possession of property and been permissive /eld that a 

bare allegation, on the part of the possessor, of her own ownership of the pro- 

perty did not change the character of her possession into an unlawfti one, but 

that her possession became unlawful only on her refusal to comply with a 

formal demand for the return of the property and that, therefore, under Article 

.49 of the Limitation Act, limitation would begin to run only from the date of 
such refusal. 


In Civil Regular Suit No. 722 of 1921 the respondent 
sued the appellant, for the return of certain articles 
of jewellery or their value, alleging that the jewellery 
had been lent to the-appellant by her brother to wear 
while she was living with him and the respondent, 
his wife. The appellant’s defence was, that the 
jewelleery, was her property, the same having been 
given to her absolutely by her brother many years 
previously, and further that the suit was barred by 
limitation under the provisions of Article 49 of the 
Limitation Act. The trial Judge, Mr. Justice Beasley, 
having passed a decree with costs in favour of the 
respondent, the appellant preferred her present appeal 
which was in due course dismissed by a Division 
Bench composed of Robinson, C.J., and Brown, J. 
The question of limitation dealt with by their Lordships, 


* Civil First Appeal No. 164 of 1923 against the judgment and decree of the 
High Court passed in its original jurisdiction in Civil Regular Suit No. 722 of 
1921, 
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being the object of this report, will be found in the 
portion of the judgment of the learned Chief Justice 
reported below. 

Chari—for the Appellant. 

Dantra—for the Respondent. 


Rosinson, C.J.—The plaintiff-respondenit in this 
case is a widow of one.Ba Thein, who died in 1918 ; 
she has apparently always been in weak health. Ba 
Thein was a good husband and brother, and he appears 
to have given his sisters a home, in return for which 
they probably managed his house, relieving his sickly 
wife of her duty. He had several sisters, Ma Ma Gyi, 
Ma May May, Ma Aye Gywe and the appellant, Ma 
Mary, who was the youngest. They lived with him 
until they married and made a home of their own. It 
is alleged that he was generous to them, and that he 
provided jewelleries for his sisters to wear so long as 
they lived with him. 

The present suit is one for the recovery of four 
items of jewellery or their value from the appellant who, 
shortly after Ba Thein’s death, appears to have fallen 
out with his widow and left the house, taking the 
jewellery with her. She now says that she sold it at 
various times, although in her reply to the notice of 
action she professed to have the jewellery and to be 
entitled to it as her own property. Two out of the 
four items are of small value ; but there are a pair of 
diamond ear-rings, valued at Rs. 2,000, and a diamond 
ring, valued at Rs. 1,750. The evidence as to these two 
will practically decide this case. 

The appellant’s defence is that this jewellery was 
given her absolutely by her brother many years ago, and 
has all along been her own property in consequence. 

The respondent, on the other hand, alleges that 
the jewellery still belongs to the estate of Ba Thein 
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and was only lent to his sisters by him to wear so 
long as they lived with him. 

Which version is correct is now to be decided ; 
and there is a further point of limitation raised, which 
I will first dispose of. 

It is argued that, after Ba Thein’s death, there 
was an attempt to refer certain disputes as to ancestral 
property to arbitration ; and that the plaintiff wished 
to refer the question ot ownership, of this jewellery 
to the arbitrators also. The appellant was at that 
time ill; but her sisters refused to go to arbitration 
and then alleged that the jewellery. did not form part 
of the estate. It is said that plaintiff then became 
aware of the appellant’s claim ; and that theappellant’s 
-possession of the jewellery became from that time 
unlawful, so that limitation would begin to run under 
Article 49 from then, and the suit was, therefore, barred. 
If this plea is correct, the suit would be barred. 

A year later, the plaintiff made a formal demand for 
the return of the jewellery, which wasrefused. If limita- 
tion begins to run from that period, the suit, is not barred. 

Under Article 49 limitation would begin to run from 
the date when the detainer’s possession becomes 
unlawful. If the appellant’s case is true no question of 
limitation can arise. If the plaintiff’s case is true, then 
the possession by the appeilant of this jewellery was a 
permissive possession only, and her possession would 
become unlawful, ordinarily speaking, only when a 
demand was made, followed by a refusal. If the 
appellant’s possession was permissive, the character of 
that possession would not be changed by the fact that 
she set up a claim to is as her own property. Her bare 
allegation is not sufficient to make her possession 
unlawful. It will be open to the plaintiff to say that 
that was not true, and to leave the property with her 
until she chose to demand its return. 
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In my opinion in this case there was vo unlawful 


Ma Mary possession until a formal demand for the return was 
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made, and the appellant refused to return it. That 
being so, the suit is not barred by limitation. 


Brown, J.—1 concur. 


APPELLATE CRIMINAL. 


Before Mr. Justice Lentaigne. 


NGA PO THAIK v. KING-EMPEROR 
AND 
NGA PO E v. KING-EMPEROR.* 


Penal Code (XLV of 1860), section 307—-Mutual infliction, in the absence of 
eye-witnesses, of injury in a fight—Pleu of self-defence or provocation— 
Evidence Act (1 of 1872), section 105—Conviction under section 326, Indian 
Penal Code, the appropriate one. 

The two appellants in the course of a fight inflicted on each other injuries 


’ so Serious that their dying depositions had to be taken in both cases. There 


was no eye-witness to the occurrence ; and the evidence in eachtrial consisted 
of that of the complainant, the corroborative evidence of the wounds on the 
complainant and the admission of the accused that he was himself woundedin 
the occurrence. In separate trials, each was convicted of an offence ander 
section 307 of the Indian Penal Code. 

Held, that as either of the appellants would be entitled, in the event of the 
other dying of the wounds, to the benefit of a reasonable doubt and to plead 
that the case came within Exception 4 to section 300 of the Penal Code, neither 
appellant could be legally convicted under section 3:7 cf the Peual’Code. 

Held, also, that under section 105 of the Indian Evidence Act, the burden of 
proof of self-defence or provocation being in each instance on the accused, 
neither appellant could under the circumstances claim these defences and that 
section 326 of the Penal. Code was the proper section for the conviction of 
each of the appellants. * ; 


LENTAIGNE, J.—It is clear that the above appellant 
Nga Po Thaik, and Nga Po E had a fight with each 
other on the night of the 28th October, 1923, at, 








* Criminal Appeals 235 of 1924 from the judgment of the First Additional 


Special Power Magistrate of Bassein in Criminal Regular Trials Noga of 
1924, 
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some time about ten or eleven p.m., and that one 
used a da, and the other used either a pointed knife, 
or some weapon of that description, but there were 
no other wintesses to the occurrence, and each 
appellant has been convicted on the evidence of his 
opponent, and the corroborative evidence of the 
wounds caused to the opponent, and the admissions 
of the appellant that he was himself wounded in the 
occurrence. Nga Po Thaik received about seven or 
eight wounds, and Nga Po E received at least five 
wounds, and each would have died if ke had not 
received early medical attendance. In each case, the 
condition of the wounded man was so -bad that 
his dying deposition was taken. They were first 
tried by a Magistrate, who got into difficulties in 
attempting the impossible task of deciding which was 
the aggressor; but his orders of discharge were set 
aside by ihe Sessions Judge, and the appellants were 
then tried in two separate trials, each on the charge 
that he had committed the offence of attempt at 
murder under section 307, Indian Penal Code, in 
trying to kill the other. In each trial, the accused 
was convicted of that offence under section 307, 
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Indian Penal Code, and each was sentenced to a . 


term of five years’ rigorous imprisonment. Each 
appellant now appeals against the conviction and 
sentence passed against him in his trial. 

The first question for detrmination is whether 
either can be convicted of the offence under section 
307, Indian Penal Code. In my opinion, the 
conviction for an offence under that section was not 
permissible in either case. That section provides for 
the punishment of an offender who—‘‘ does any act 
with such intention or knowledge, and under such 
Circumstances that if he, by that act, caused death, 
he would be guilty of murder.’ Now if either of 
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the appellants had died in consequence of his wounds, 
it would not have been permissible to convict the 
other of murder on the facts as established, because 
he would be entitled to the benefit of a reasonable 
doubt and to plead that the case came within 
Exception 4 to section 300, and that the offence. had 
been committed without premeditation in a sudden 
fightin the heat of passion upon a sudden quarrel, 
and without the offender having taken undue advantage 
or acted in a cruel or unusual manner. That being 
so, it is clear that neither appellant can be legally 
convicted under section 307, Indian Penal Code, 
having regard tothe duty of the Court to accord to each 
the benefit of a reasonable doubt. 

It is also clear that neither appellant can 
establish the defence that what he did, was done 
in the exercise of the right of private defence, 
because, under section 105 of the Indian Evidence 
Act, 1872, the burden of proof would lie on the 
accused in each case to prove the necessary facts 
for such defence, and it is obvious that neither 
accused can prove the necessary facts for such defence 


in his case. 


The same difficulties arise as regards the defence that, 
what each appellant did, was due to the fact that he 


had been deprived of the power of self-control by 


grave and sudden provocation. The burden of proof 
would lie on each appellant-to establish this defence 
under section 105 of the Indian Evidence Act, 1872. 
It is, however, probable that one of the:combatants 
would be entitled to raise such defence, though even 
that cannot be certain. Assuming, nowever, that one 
appellant could establish such defence, his case would 
come within the provisions of section 335 of the 
Indian Penal Code, which prescribes the penalty for 
voluntarily causing grievous hurt on grave and sudden 
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provocation. The term of rigorous imprisonment 
permissible under that section would be four years. 

There can be no question that each appellant caused 
grievous hurt to the other by means of a dangerous 
weapon, such as a da or dagger, and I think that I 
am: bound to convict each appellant under section 
326 of the Indian Penal Code: In the .case now 
before me, each appellant has already received a 
severe punishment in the shape of the wounds which 
he received from the other; but, nevertheless, it 
is necessary to teach men that they cannot fight in 
such a manner and escape imprisonment. Taking 
all the facts into consideration, I think that a sentence 
to a term of two and a half years’ rigorous imprisonment 
would meet the ends of justice in each case. 





APPELLATE CIVIL. 
Before Mr. Justice Duckworth, and Mr, Justice Godfrey. 


MA MYAT GYI AND onE 
v. 
MA MA NYAN AND FoUR OTHERS,* 


Liinitatior Act (1X of 1908), Article 1341—Sub-mort gage in possession—Articlé 

148, the appropriate article—Right of sub-mortgagee to remain in possession 

tillthe sub-mortgage is redeemcd, 

Held, that as against sub-mortgagees as such, the prover article og the 
Limitation Act to apply was Article 148 and not Article 134, 

Held also, that asub-mortgagee in possession was entitled to retain 
possession until his sub-mortgage had been itselg redeemed and that a 
payment to the mortgagee, with notice of the sub-mortgage, could not affect 
the sub-mortgagee. 

Drigpal Singh v. Kallu, 37 All. 660; Nea Kye v. Nga PoMin, 2 U.B.B.R: 
(1904-08) Sub-mortgage 1 ; Tarramaya v. Sitibelizaheb,44 Bom, 614—followed, 

Narain Das v. Kazi Atdur Rahim, 24 C.W.N. 690 ; Seeti Kutti v. Kunhi 
Pathausgnma, 40 Mad. 1040—distinguished. 


Lutter—for the Appellant. 
Sajnal and S, Mukerjee—for the Respondents. 








*Civil First Appeal No. 84 of 1923\at Mandalay) against the judgment and 
decree of the District Court of Kyauks passed in its Civil Suit No: 23 og 1923. 
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at DuckworTtTH AND “GopFrRey, JJ.—The first three 
Ma Mvar plaintiff-respondents are the surviving children of 
axp one U Pe and Ma The The, and the 4th and 5th plaintiff- 
Mame Nvan TESpondents are the widow of Maung Lu Gale, and 
AND Four. her son by Maung Lu Gale, 

Maung Lu Gale was the fourth child and only 
sonof U Pe and Ma The The, 

The appellant-defendanis, Ma Myat Gyi and Ma 
Chit, are the daughter and grand-daughter of U Tun 
U, brother of U Pe. 

U Pe, Ma The The, Maung Lu Gale and U Tun U, 
are dead. 

In 1899, by a registered mortgage, when his 
parents were dead, Maung Lu Gale transferred the 
land in suit to his uncle, Lun U, for Rs. 500. 

The mortgage was usufructuary. 

Maung Lu Gale purported to make the mortgage 
as heir of U Pe and Ma The The, deceased. . , 

A sister of Maung Lu Gale, one Ma Mya was 
at first a co-mortgagor (also as heir), but her name 
was subsequently struck out. 

Then, in 1909, Maung Tun U, by a registered mort- 
gage, sub-mortgaged the same land to the present appel- 
lant-defendants, Ma Myat Gyi and Ma Chit,for Rs. 500, 

This was also an usufructuary mortgage. The 
mortgage deed recites that U Tun U had asked U 
Pe’s son Maung Lu Gale to redeem the land 
morigaged to him by his father U Pe (sic), but that 
Maung Lu Galestated that he could n ot redeem it, 
and that, if he (U Tun U) wanted money, he might 
sub-mortgage it, and that therefore he mortgaged it, 
with possession, to Ma Myat Gyi and Ma Chit (who 
are his daughter and grand-daughter), for the original 
mortgage arnount of Rs. 500. 

In the suit under appeal the plaintiff-respondents 
sued to redeem the mortgage made by Maung Lu 
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Gale. They ignored. the sub-mortgage, and merely 
impleaded the present appellant-defendants, because 
their names appeared in the map. 

They also impleaded several other defendants who 
are heirs of U Tun U, who did not resist the suit, 
-and do not figure in this appeal. 

The 12th defendant, Maung Khan, was the tenant 
of the appellant-defendants, and was in pene possession 
of the land. 

The defence of the appellant- defendanis was that 
they denied the plaintiff-respondents’ right of suit, the 
implication being, as shown in written arguments, 
that the land, when mortgaged by Maung Lu Gale, 
was no longer undivided ancestral property. They 
denied that plaintifis 1, 2 and °, had any interest in 
the mortgage security, or in the right of redemption. 
. Finally they contended that the suit asagainst them, 
was barred by limitation. 

The District Court decided that the suit was not 
time-barred and, without discussing the matter 
applied Article 148 of the Limitation Act Schedule. 

In effect, it held, further, that, since Tun U wes 
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the uncle of Maung Lu Gale, the heirs of Maung - 


Lu Gale’s mortgagee, and sub-mortgagees under Tun 
U, were all liableto ‘be redeemed, and without going 
into the question of whether the property was the 
divided or undivided ancestral property of U Pe and 
Ma The The, apparently assumed that it was undivided 
and decreed the plaintiff's claim for redemption 
against all the defendants for Rs. 500 with costs. 
The status of the first three plaintiffs was not 
discussed, and it seems that the iearned additional 
Judge took it for granted that all the five plaintiffs 
had aright to redeem. This preliminary decree was 
dated 4th September 1923. By it six months’ time 
was allowed for the redemption. However in Civil 
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Execution Case No. 35 of 1923 the plaintiffs applied 
for possession under -the preliminary decree on 8th 
September 1923, and paid in the mortgage money, 
less costs, on that day. Then, without any notice 
to the appellants or other defendants, and without 
any final decree, possession was summarily given to 
one U Maung Gyi on behalf of all the plaintiffs on 
10th September 1923. This execution would seem 
to have been hurried through, in order to obviate a 
stay of execution order from this Court, in case the 
appellants filedan appeal and this object was success- 
ful. The appellants did obtain a stay order but by 
then the execution case had been closed, and the stay 
order proved infructuous. 

The execution case was wrongly conducted by 
the learned Judge, and his procedure in permitting 
such haste is reprehensible. 

Matters arising out of these execution proce dings 
are the subject of a separate appeal (see Civil Mis- 
cellaneous Appeal No. 30 of 1924 of this Court). 

Ma Myat Gyi and Ma Chit have alone appealed 
against this redemption decree. 

They are the sub-mortgagees. 

Their grounds are thatthe District Court should 
have decided whether the land in question was . 
divided, or undivided ancestral property in order to 
see whether plaintiffs, 1, 2 and 3, had any status to 
sue for redempation, and shouid have held that it 
was divided ; that the suit should have been held to 
be time-barred under Article 134.0f the Schedule of 
the Limitation. Act, inasmuch as sub-mortgagees 
are in possession ; and that, in any case, appellants 
as sub-mortgagees, were entitled to retain possession 
of the land until they were redeemed them- 
selves, This last ground was brought out in 
argument. 
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In regard to this latter point, the case of Nga - 1924 


Kye v. Nga Po Min and others (1), practically concludes MaMyat 
the matter. It is clear that, at any rate after suit, ee 
the plaintiffs had notice of the sub-mortgage and that MaMeNyan 
no payment to the heirs of the mortgagee of Maung Lu 48? Four 
Gale could extinguish the sub-mortgage. Thus the Duckworts 
heirs of the sub-mertgagee can hold the property  Goprrey, 
against the plaintiffs as heirs of the original mortgagor. i 
The execution case referred to above does not show 

that the sum of Rs. 500 less costs has been paid 

out, and whether the person who filed the execution 

case Maung Po Khan, by his agent, U Maung Gvi, repre- 

sented plaintiffs 1,2 and 3 or the plaintiffs 4 and 

5, who are the heirs of the original mortgagor, Maung 

Lu Gale. But it must be held that execution was 

taken out, by or on behalf of all the five plaintiff- 
respondents together, and that the money was paid 

in for and on behalf of the two appellant-defendants, 

who alone contested the mortgage suit. 

As regards the question of limitation there can, in 
our opinion, be no question in this suit, of any time-bar. 

It is aredemption suit, and the article applicable 
is Article 148. 

Article 134 is only applicable to a suit “ to recover 
possession of property,’ and that is an entirely 
different category from a suit for redemption of a 
mortgage, 

Mr. Lutter, the appellants’ learned advocate, has 

quoted to us the cases of Narain Das v. Kazi Abdur 
Rahim (2) and the full bench case of Seeti Kutti v, 
Kunhi Pathumma (3), but we do not think that the 
findings in those cases that Article 134 was applicable 
have any logical reference to the facts of the present 
case, 


(1) 2 U.B.R. (1904-06) Sub-mortgage 1. 
(2) (1919) 24 C.W.N. 690. i3) (1916) 40 Mad. 1040. 
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In the Madras case the mortgagees purported to 
mortgage the properties as full owners and not as 
mortgagees. 

In the Calcutta case the suit in question was one 
for possession, and the mortgage had been made by 
a mutwalli of a wakf and her brother, of certain 
wakf property, as secular heirs of the founder. 

These cases are thus clearly distinguishable. 

Here the sub-mortgage was made as such, as is 
shown even by the deed, and the appellants must 
be held to have been well aware of what title they 
were obtaining thereunder. . 

In the case of Drigpal Singh v. Kallu (4), when 
dealing with a very similar case, Sir Henry Richards, 
C.J. and Sir Pramada Charan Bannerji, J., held 
that Article 134 could not be applied, and that 
Article 148 was the correct article to utilize. 

Then there is the case of Tairamiya v. Shibelizgaheb 
(5), in which Sir Norman Macleod, C.J. and Heaton, 
J., held to the same effect. The arguments in this 
case appear to us to be very logical and cogent 
and we accept them. 

The result is that we hold that the suit was 
within time, and that the learned additional Judge 
was right in applying Article 148. 

As regards the question whether the land was 
divided or undivided ancestral property emanating 
from U Pe and Ma The The, there can be no doubt 
that it was originally the property of U Pe and Ma 
The The. This is in fact admitted. The settlement 
maps of 1889, 1890 and cf 1902-03 (the first and 
second settlements both show Ma The The as owner 
of the land, and, in that of 1902-03 U Tun U is 
shown as her mortgagee). Apart from that, the 


(4) (1914) 37 All. 660. (5) (1920) 44 Bom. 614. 
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mortgage bond of 1899 seems to indicate that Maung 
Lu Gale was not the sole heir, while that’ of 1909 
refers to U Pe as mortgagor. In the circumstances 
we consider that there is littie doubt that the pro- 
perty must be taken te have been undivided, and 
that Maung Lu Gale could only have mortgaged the 
land on behalf of all the heirs. There is no necessity 
to remand the suit for any further hearing, and, in 
any case, plaintiff-respondents 4 and 5 are persons 
entitled to redeem Maung Lu Gale’s mortgage, even 
if it were held that the property had been divided. 


Apart, therefore, from ordering that the redemption 
money be paid to the present two appellants» we see 


no reason to interfere, and otherwise dismiss the 
appeal, However as regards costs in this Court we 
make no order. 


APPELLATE CIVIL. 


Before Mr. Justice Duckworth, aud Mr. Justice Godfrey. 


TAN KIN SHAN anbD oTHERS 
v. 
U CHE SI anp Two OTHERs,* 


Civil Procedure Code (V of 1908), section 145—Execution againsi judgiment- 
debtor's suret y—Necessit y for issue of notice before taking action against 
surety’s property—Substantial compliance with the duties of asurety a 
ground for exemption from liability. 

Held, that in execution of a decree against a judgment-debtor, before 
issuing an attachment on the property of his Surety, the Court muSt issue 
notice to the Surety calling upon him to show cause and that an attachment 
jssued without such notice is ultra vives. 

Held,also, that the sureties having substantially complied with their 
liabilities and having, though son:ewhat late, produced the judgment- debtor 
¢he present case wzs not one in which the extreme course of executing the 
decree against their property should be allowed. 

A. Subvamonian Lyerv. Abdul Rahaman, 11 1.B.R., 441; Chandi Charan 

Sen v. Ram Coomar Chakravarty, 7 B.L.T. 5—referred io. 

Lakshmishankar v. Raghiumal, 29 Bom. 20—followed. 


* Civil Miscellaneous Appeal No. 42 of 1924 (at Mandalay) against the 
order of the District Court of Mandalay in Execution Case No. 402 of 1923. 
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1924 Clark and Lutter—for the Appellants. 
Tan KIN A.C. Mukerjee, R. K, Banerjee & T. K. Banerjee-- 


S 
for the Respondents. 
U CHE SI 
AND TWO. ss as 
) DucKWoRTH AND GODFREY, JJ.—In Civil Regular 


Suit No. 164 of 1923 of the District Court, Mandalay, 
U Che Si and Ma Kye U, sued Shu Htaik Sein io 
recover a sum of Rs, 10,000, due on a promissory- 
note. The defendant was arrested before judgment, 
and Tan Su Yaand his son, Tan Kin Shan, stood as 
sureties for his appearance, by means of the usual 
bond under Order 38, Rule 2, Civil Procedure Code- 
In other words they undertook to produce Shu 
Htaik Sein before the Court, whenever called upon, 
in, or in connection with, the suit, until any decree, 
which might be passed against him therein, should 
be satisfied. 

Thereafter, a decree was passed against Shu Htaik 
Sein for Rs. 10,100 with costs and further interest. 
This decree was dated November the 2nd, 1923. 

Execution was then taken out in Civil Execution 
Case No, 402 of 1923 against Shu Htaik Sein on 
November 3rd, 1923 and his arrest was prayed for, 
Shu Htaik Sein appeared to be avoiding arrest, so notice 
was issued to his surelies to produce him before the 
Court in December the 4th, 1923. After some 
representation on the part of the sureties, this date 
was extended by the District Court to the 18th of 
December 1923. 

When this latter day arrived, there was no appear- 
ance for the sureties, or the judgment-debtor, and 
the learned Judge at once passed orders for the issue 
of a warrant of attachment on the property tendered 
as security by the sureties, without giving them any 
notice, as provided by the proviso to section 145, 
Civil Procedure Code. 
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The record shows that the sureties appeared in 
Court op the 20th of December 1923, and filed a 
petition ‘see page 15 of the Execution Proceedings) 
stating that, in accordance with the Court’s orders 
they produced the judgment-debtor at the Court that 
day, and prayed that from the day cof his production 
their responsibilities in connection with him should 
be recorded as having ceased. " 

The learned Judge merely endorsed on that peti- 
tion: ‘Put up with case on 21st December 1923,” 
and signed this endorsement over the date 20th 
December 1923. 

In the diary of that date he recorded:— “ Case 
called surety present. I am engaged in a Sessions 
trial. For argument on 22nd December 1923.” 

The case never called, nor ‘put on 21st 
Décember 1923. 

On December the 22nd, 1923, the decree-holders 
were absent, inasmuch as no notice had been, issued 
to them. The sureties were represented by a pleader, 
who prayed for time. Orders were passed that notice 
should issue to the decree-holders to show cause why 
the order for attachment (and sale) of the sureties’ 
property should not be cancelled, as the sureties 
were prepared to produce the judgment-debtor. 
January the 1Jth, 1924, was the date’ fixed. This order 
seems to us to be of considerable importance. 

Then, on January 10th, 1924, the diary records 
‘that the judgment-debtor “surrendered” himself. 

He was at once committed to the Civil prison, 
where, incidentally, he served out his full six months’ 
detention. : 


Thereafter, on 26th February 1924, notice was. 


‘ issued to the sureties, advocate to show cause why 
the sale of the sureties, property should not be pro- 
cecded with. Eventually the learned Judge, on April 
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2nd, 1924, after hearing arguments, passed u-ders that 
the sureties were, in the circumstances, liasle to be 
proceeded against. 

It is against this last order that the sureties have 
appealed to this Court. 

Tan Su Ya has since died, but his Icgal represer- 
tatives have been duly brought on to the record. 

Now the first point which has been argued is 
that the order of, December the 18th, 1923, to attach 
the sureties’ property was ultra vires, inasmuch as to 
no nolice of any kind was issued to them under the 
provisoto section 145, Civil Procedure Code. Such 
a notice was held to be a condition precedent ” to 
the validity of an order for execution against a surety 
inthe case of Lakshmishankar v. Raghumal, XXIX 
Bombay 29 at page 33. . 

In this view we can only concur. 

The section requires that “ such notice as the 
Court, in each case, thinks sufficient ” shall be given 
to the surety. Inthe present instance no notice of 
any sort was given the sureties, apart from the notice 
to produce the judgment-debtor. There was no 
notice, or necessary implication, that immediate 
execution as against their property was about to be 
taken out. ; 

Further, itis quite clear that only two days after 
the extended date (18th -_Dhecember 1923) the sureties 
appeared, and, by petition, informed the Judge that 
they produced the debtor that day, and«prayed for 
an order that they had performed all that was 
required of them. 

Of this fact the learned Judge manifestly lost sight, 
probably because he was then engaged at the Sessions. 

Then on January the 10th, 1924, the debtor is ° 
recorded as having surrendered: Mr. Lutter, when 
questioned by us,.assured us that the debtor was really 
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surrendered by the sureties. We consider that there 
can be no doubt but that this view must be accepted. 

As a matter of fact, execution was taken out 
against the debtor’s person. 

In the circumstances, we are of the opinion that 
the sureties did substantially comply with their 
liabilities, even though it would appear that they were 
two days late in producing the debtor, and that this 
is not a case, in which the extreme course of 
executing the decree against their property should pro- 
perly be allowed. Apart from that, theiexecution order 
of December the 18th was ultra vires, and invalid, 
for lack of notice to the sureties. In addition to this 
it appears to us, that, by his order of December 
22nd, 1923, the learned Judge once again purported 
to extend the time for producing the debtor up to 
the 11th January 1924. As to. this, he clearly had 
power so to extend the time, under the provisions 
of section 148, Civil Procedure Code. 

We have referred to the case of A. Subramonian 
Iyer v. Abdul Rahaman, XI L.B.R. 444, as requested 
by Mr. Clark for the appellants, as well as the case 
cf Chandi Charan Sen v. Ran Coomar Chakravarti, 
VII B.L.T. 5, and, though we see no grounds for 
commenting upon those cases in connection with this 
appeal, it is clear that.they do support the appellant’s 
claim. 

We allow the appeal, and set aside the order of 
the Disirict Court, dated 2nd April 1924, and declare 
that the sureties are not liable, at the present stage 
of the case to have the decree executed against them. 

The appellants are granted their costs with 
advocate’s fees (one set for the two advocates) of six 
gold mohurs, 
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APPELLATE CIVIL. 
Before Mr. Justice Diuckworth,and Mr. Justice Godfrey, 


MA NYUN 
v. 
CHITHAMBRAM CHETTIAR AnD aAnotTHER.* 


Specific Relief Act (1 of 1877), section 42—Suit for declaration—Validity or 
otherwise of a Will whether to be decided in such suit— Makomedan Wills— 
Protate not necessary to be tuken before Will can be proved. 

The plaintiff, widow of a Mohamedan and in possession of the property in 
suit, brought a suit for a declaration that the said property was not liable to be 
soldin execution of amortgage decree obtained by the defenants against certain 
other persons The defence was that the deceased husband of the plaintiff had 
in his lifetime*by Will devised the property to the mortgagors. The trial Court 
holding that in a suit for a mere declaration, the validity of the alleged Will 
and its existence al the death of the testator could not be determined, decided 
te proceed no further and dismissed the plaintiff’s suit. 

Held, that the plaintiff was not bound to sue for any further relief than the 
declaration prayed for and that it was incumbent upon the Court to decide in the 
suit the questions as to the existence of the Will and its validity. 

Held, also, that, though probate of the will had not been taken out, the 
testator being a Mahomedan the will could be proved in the suit. 

Deefholis v. Peters, 14 Cal, 631; Kanhaiya Lalv, Munni, 18 All. 260; 
Krishna Kinkur Roy v. Panchuram Mundul, 17 Cal, 273; Sakina Bibec y+ 
Mahomed Ishak, 37 Cal. 839 ; Sir Mokamed Jusuf v. Hargovaindas Jivan, 47 
Bom. 23) — followed. 


Dutt.—for the Appellant. 
A.C. Mukerjee—for the Respondents 


DuckwoRTH AND GODFREY, JJ.—For the purpose 
of this appeal, the following facts will suffice. 

Ma Me, and other relations of hers, mortgaged 
certain property, without possession, to Chithambram 
Chettiar in the year 1913. She was fhen the 
administratrix of the estate of U Shwe O, deceased, 
a well-to-do Zerbadi Mahomedan of Mandalay. 





* Civil First Appeal No. 34 of 1924 (at Mandalay) against the decree of 
the District Court of:Mandalay in Civil Suit No, 136 of 1915. 
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Admittedly she got no permission from the Court 
under section 90 of the Probate and Administration 
Act, to mortgage the said property. 

Later on, in an administration suit, the present 
appellant, Ma Nyun, was held to be the widow of 
the deceased, U Shwe O, and she claimed this 
property. ; 

In Suit No. 144 of 1915 the Chettiar had obtained 
a mortgage <decree on his mortgage against the 
surviving mortgagors, and the legal representatives of 
_Ma Me deceased, and was about to bring the 
morigaged property to sale. 

In the present suit Ma Nyun, as widow of U 
Shwe O and owner of the property, sued the Chettiar 
for a declaration that the said property was not 
liable to be sold in execution of the decree obtained 
in Civil Regular Suit No. 144 of 1915. 

The defence at first was that Ma Me’s mortgage 
was binding, inasmuch: as the money was utilized for 
the benefit of the estate, but later on, the defence 
raised a new point—namely, that U Shwe O had made 
and left a «zl, by which the mortgaged property 
had been devised to Ma Me, so that she had a perfect 
right to hypothecate it. A certified copy of the will, 
taken from the Registration Office, Mandalay, was 
filed by the Chettiar as an exhibit in the case. 

The learned additional Judge of the District 
Court (Mr. Ko Ko Gyi) stated that his opinion was 
that U Shwe O did make a will, but that it was said 
that he had destroyed it. He held that in a suit 
such as this, which is for a mere declaration, the 
validity of the will, and its existence at the time of 
U Shwe O’s death, could not be decided, and that 
therefore the Court should exercise its discretion under 
section 42 of the Specific Relief Act and proceed no 
further. 
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The suit was accordingly dismissed, though no 
order was made as to costs. 

We are of the opinion that this decree was 
erroneous, and that the various points of fact and law 
arising should have been decided. 

The plaintiff-appellant, Ma Nyun, was not a party 
to the mortgage decree. The Chettiar was not in 
possession of the property. Indeed we are ‘informed 
by the learned pleaders that it was in Ma Nyun’s 
possession. - It was unnecessary therefore for her to sue 
to set the decree aside. In fact she could not well 
ask for any consequential relief, and she was not 
bound to sue for any further relief than the decla- 
ration for which she prayed. [See Deefholts v, 
Peters (1).] 

It was incumbent upon the District Court to decide 
as to the existence of the will and its validity under 
Sunni Mahomedan Law, bearing in mind that in the 
decided letters of administration case, and the 
administration suit, no mention of this will appears 
to have been made, and that the Chettiar stands in 
the shoes of his mortgagors. 

Even though probate of a Mahomedan will has 
not been taken out, since neither section 187 of the 
Succession Act, nor the Hindu Wills Act, are appli- 
cable, it is, we think, settled law that the will can be 


‘proved. It will suffice to quote the cases of Sakina 


Bibee v. Mahomed Ishak (2), Krishna Kinkur Roy v. 
Paiuchuram Mundul (3), and Kamnhaiya Lal vy. 
Munmni (4). 

Sakina Bibee’s case, on the point now in question, 
was accepted by the Bombay High Court in the case 
of Sir Mohamed Jusuf v. Hargovandas Jivan (5). 


(i) (1887) 14 Cal. 631, (3) (1890) 7 Cal. 273, > 
(2) (1910) 37 Cal, 839. (4) (1892) 18 All. 260, 
(5) (1923) 47 Bom. 231. 
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We think that it is clear, therefore, that we should 
not enter upon the other points raised before us, 
and that the suit must be remanded for a decision 
on the merits on properly framed issues. 

The appeal is allowed, the decree of the District 
Court is set aside, and the suit is remanded to the 
District Court for decision on the merits. The costs 
of this appeal will be borne by the respondents. 
The costs in the District Court will abide the result 
of the suit in that Court. The appellant will be 
given a certificate under section 13 of the Court Fees 
Act for the recovery of the Court-fees paid on the 
memorandum of appeal. Advocate’s cost in this 
Court will be six gold mohurs. 


APPELLATE CIVIL. 


Before Mr. Justice Young, aud Mr. Justice Carr. 


COALFIELDS OF BURMA, LIMITED. 
v. 


H. H. JOHNSON.* 


Companies Act (VI of 1913), section 162 {5)—Petilion for winding up—Bona 
fice defeice to the creditor's claim, sufficient reason for rejection oF 
aptlication—Evidence Act (I of 1872), section 92—Where document not 
containing all the terins of the contract, whether oral evidence admissible 

Held, that where a Company, has a bond file defence to a creditor’s claim, 
the creditor’s applicaticn for its winding up must be rejected. : 

Held, also, that where all the terms of a contract have not been reduced to 
writing the terms left unembodied can be proved by oral evidence. 

In ve London and Paris Banking Corporation, L.R.19 Eq. 444--followed. 


Keith—ior the Appellant. 
AMfcDonuell—for the Respondent. 


YOUNG AND Carr, JJ.—This is an appeal from an 
order staying the winding up of a Company on certain 
* Civil Miscellancous Appeal No. 4 of 1924. 


575 


1924 
Ma Nyun 
v. 
CHITHAM- 
BRAM 
CHETTIAR. 
DUCKWORTH 
_ AND 
GopFREY, 


JJ. 


i924, 
Aug, 20. 


576 


1924 
COALFIELDS 
OF BUkMA, 
LimiTED 
Uv. 
H. H. 
JOHNSON. 
YOUNG 
AND 
CARR, JJ. 


INDIAN LAW REPORTS. [ Vov. II 


conditions, which the appellant claims should never 
have been imposed. 
The respondent had applied for a winding up 


' order under section 162 (5) of the Indian Companies 


Act in that he, a creditor for over Rs, 500, had, on 
the 27th July 1923, served a notice under his hand 
requiring the Company to pay to him the sum of 
Rs, 31,494, being balance of salary at Rs. 2,000 per 
month due under an agreement and other sums and 
the Company had for three weeks thereafter neglected 
to pay the sum or to secure or compound for it to 
his reasonable satisfaction and was therefore deemed 
in law to be unabie to pay its debts. 

The Company objected that the debt was not 
presently due, for that it was one of the terms of his 
engagement that he should not draw his salary, though 
it was to be credited to him monthly, cntil the 
Company was beyond the proving stage and earning 
revenue. If this is a bond fide defence, it is quite’ 
clear that the petition must, as the learned trial 
Judge said, be rejected. He however went on to 
hold that even assuming this arrangement was made, 
no evidence could be given of it as the terms under 
which he was employed had been reduced to writing 
in the Company’s letter io him of the 3rd November 
1921, in which there was no reference to the pay- 


‘ment of the petitioner's remuncration being dependent 


upon the Company getting beyond the proving stage 


- andearning revenue. We agree that, ifit was a:defence 


the Company were precluded by law from raising, 
it must be treated as non-existent. We also hoid that if 
it was not a defence the Company were precluded from 
raising, it must be considered a bond fide defence the 
truth or falsity of which must be decidedina regular suit. 
We have therefore to consider whether section 92 of 
the Evidence Act forbids such a defence to be raised, 
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Section 92 runs as follows: “ where the terms of 
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oF BuRMa, 


form of a document) * * * have been proved 


according to the last section, no evidence of any oral 
agreement or statement shall be admitted as between 
the parties to any such instrument or their represen- 
tatives in interest for the purpose of varying, adding 
to or subtracting from its terms.” 

Now the letter of the 3rd. November 1921 on 
which reliance is placed as containing tlie terms of 
the contract, ran as follows: “ We have to inform you 
that you were duly elected to the Board of Directors 
of this company on the ist September 1921, thata 
remuneration of Rs. 2,000 per mensem was sanctioned 
for you as Consulting Engineer to the Company as 
from the 20th January 1921.” 

Then followed other matters. a 

It will be seen that the letter in question contains 
only one term of the agreement, though perhaps the 
most important one: nothing is said as to travelling 
expenses, though it is evident from a private letter 
written by Colonel Frank Johnson and putin evidence 
by the respondent that when the original offer was 
made to him he wasin Canada and received a telegram : 
“Are you willing drop Canada and come Burma 
similar terms provided all parties consent:” nor is 
anything said as to leave and leave pay; nor is 
anything said as to the duties to be performed by 
the respondent and the only conclusion at which 
we can arrive is that there were other terms settled 
perhaps verbally and that this scrap of paper does 
not contain all the terms of the agreement between 
the parties. This is really sufficient for the disposal 
of the matter, for if the letter does not contain all 
the terms of the agreement section 92 does not apply 
and the question whether this particular term was 
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included or not must be left to be decided in a suit, 
for the omission of a Joint Stock Company to comply 
with a statutory notice requiring payment of a debt 
is not neglected within the meaning of the sub-section, 
unless there is no reasonable cause for the omission, 
In re London and Paris Banking Corporation (1). 
Here there was reasonable cause, if the story of the 
Company is true, and we are not prepared to try on 
affidavits the disputed question of its truth or falsity. 
It is essentially a question for a suit, with cross- 
examination on each side. The learned trial Judge 
felt this and did not embark on the question of its 
truth or falsity, but merely contented himself with a 
discussion of the question whether the defence could 
be proved or not. He came to the conclusion that 
whether true or false, it could not be proved. We have 
come to the conclusion that it can be proved and 
that the question of its truth or falsity must be tested 
in asuit. We therefore set aside the order of the trial 
Judge ordering the deposit of the amount claimed 
as a condition of not making an order of winding up, 
direct the money to be returned to petitioners and 
stay the order for winding up pending the decision 
of the suit. If no suit is filed within six months the 
petition for winding up will stand disrnissed with 
costs, The appellants will have their costs of the 
appeal (six gold mohurs}. 


(1) (1885) L.R. 19 Eq. 444. 
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APPELLATE CIVIL. 


Before Sir Syduey Robinson, Kt., Chicf Justice, aid Mr. Justice Baguley, 


A.R.A.R.S.M. CHOKALINGSM CHETTIAR 
THE COMMISSIONER OF INCOME-TAX, 
BURMA.* ; 


Lncome-tax Act (XI of 1922), section 66—A pplication to Commissioner of 
Income-t ax to refer questions of lawto the High Court—Question whether fee 


payable under section 66 (2) is payable in respect of the application or in 
respect of cach point raised in the applicatiion. ° 


In an application to the Commissioner of Income-tax to refer certain ques- 
tions of law to the High Court, nemcrous points having been specilied, leld, 
that only one fee was to be paid, the points raised being all part of one 
application. ? 


Keith—for the Applicant. 
Alya Bu, Assistant Government Advocate—for the 
Respondent. aes 


Roginson, C.J. anp BaGuLey, J.—The Commis- 
sioner of Income-tax received an application: that 
certain questions of law be referred to this Court. 
The application was accompanied by a fee of Rs. 100 
as required by section 66 (2) cf the Act. The 
application specified twelve points. 

The Commissioner decided that the first was a 
question of fact and not of law and he refused to 
state a case. 

As to the remaining eleven points he held that 
no fee had been paid in respect of them and he 
saw no reason to take up any of these points on his 
own motion. 

On the question of the fee we are of opinion 
that it is to be paid in respect of the application 
and not in respect of each point raised therein. 








* Civil Miscellaneous Application No. 60 of 1924. 
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The section contemplates each application is a case 
and sub-section (5) shows that eath case may raise 
several questions of law. Words in the singular 
should be read as including the plural unless there 
is anything in the context to point to a different 
meaning. ty 

We are therefore of opinion that the learned 
Commissioner was in error on this point and that he 
should have dealt with the other points raised. It 
is obviously inconvenient that this matter :should be 
disposed of piecemeal and indeed the- questions 
raised appear to oyerlap. , 

We, therefore, return the case to the Commis- 
sioner with a request that he will deal with the 
other points raised and then refer the case or refuse 
to do so, 

The present application will remain pending with 
liberty to the petitioner to apply. 


G.U.B.C.P.0.—No. 73, Min. of Infm., 2-8 56—600—IX. 
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-V.M. Assan Mahomad Sahib »v. M. E. Rahim Sahib, 
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Zaharia v. Debia, 33 All. 51—followed _... i 
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Court if una; pealed from, exception to—Order made without juris- 
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_to the award or to extend its scope. Where an award filed in 
Court did not decree any specified sum and did not decide that the 
respondent owed any sum whatever to the appellant, held, that the 
‘Court had no jurisdiction io treatthe award as awarding a certain 
specific sum’ to the appellant. Held, also, that if a Court without 
having jursidiction, granted execution such an order even if not 
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ram, 22 1.A, 68—followed. 
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tent to go outside the record—Evidence of general repute how far 
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Procedure and that the possession of a revolver by the accused 
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valorem on the amount or value of the sum claimed as costs. 
Babaji Hari v. Raja Ram,1 Bom. 75 ; Sharoda Soonduree Debi 
v. Gobind Monce,?4 W.R. 179—followed. Doorga Dass Chowdry 
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against the decree in A’s suit that a final decision of the matter in 
question between the same arties existed and that the dismissal of 
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APPELLATE CRIMINAL 


Before Mr. Justice Lentaigne, 
1924 


MAUNG NGE ABFLO. 
v, 
KING-EMPEROR.* 
v 


Criminal Procedure Code (V of 1898), section 514—Bond toappear before one, 
Court discharged when case transferred to another Court—The former 
Court not entitled to forfeit the bond for failureto attend either before 
the other Court or before itself, after the transfer. 

Where a bail-bond was executed for due appearance of an accused before a 
certain Court and no provision was made therein for his appearance before 
any other Court to which the case might be thereafter transferred, held, that 
the bond had eff ected its purpose when the case was transferred, because it 
Contained” no clause providing for such an eventuality. ; 

- Held, also, that after such transfer, the former Court had no power to forfeit 

the bond on the ground of the non-appearance ot the accused either tefore the 

Court to which the case was transferred or before itself, 

Nga Po Tin vy, King-Emperor, 4 U.B.R.- 71; Shamsuddin Sirkar v., 
Emperor, 30 Cal. 107—followed. 

Lambert—for the Applicant. 
Gaunt, Assistant Government Advocate—for the 


Crown, 


LENTAIGNE, J.—This is’ an application to revise 
an order passed by the District Magistrate of Toungoo, 
dated the 2nd February, 1924, and directing a further 
enquiry as ‘to whether a bail-bond executed by one 
Maung Kyaw Win and the applicants as his sureties 
should not be forfeited. 

In Criminai Regular Trial No. 5 of 1923, the 
District Magistrate took cognizance of an offence 
under section 409, Indian Penal Code, alleged to 
have been committed by Maung Kyaw Win, the 
Bazaar Gaung, and directed the issue of a warrant 


of arrest returnable for the 26th February, 1923.. 


OO a 
* Criminal Revision No, 94B of 1924 from the order of the Second 


Addtioinal Magistrate of Toungoo in Criminal Miscellaneous No. 6 o] 1924- 





43 


582 
1924 
MauNnG 
NGE 
reeds 
KING- 


EMPEROR.. 


——_—_— 


LENTAIGNE, 


INDIAN LAW REPORTS. _  [Vot. II 


Maung Kyaw Win then applied to the Sessions 
Judge for bail, which was granted in Criminal 
Miscellaneous Case No. 2 of 1923 of the Sessions 
Court in the sum of Rs. 2,000, with three sureties. 
The bond was made out in the office of the Sessions 
Court in the printed form, No. 52, in Schedule V 
of the Code of. Criminal Procedure, and_ stated 
“JT Maung Kyaw Win being brought before the 
District Magistrate of Toungoo charged with the 
offence of criminal breach of trust under section 409, 
Indian Penal Code and required to give security fer 
my attendance in his Court and at the Court of - 
Sessions, if required, do bind myself to attend at the 
Court of the said Magistrute om every day of the 
preliminary in quiry into the said charge, and should 
the case be sent fortrial by the Court of Sessions, to 
be and appear before the said Court when called 
upon to answer the said charge against me; and in 
case of my making default herein, I bind myself to 
forfeit to His Majesty the King-Emperor of India the’ 
sum of Rs. 2,000.” 

The bond executed by the applicants as the 
sureties was in the following form:—‘ We hereby 
declare ourselves sureties for the said Maung Kyaw 
Win that he shali attend at the Court of the District 
Magistrate on the 26th February 1923 and on every 
day of the preliminary inquiry into the offence 
charged against him and, should the case be sent for 
trial by the Court of Session, that he shail be and 
appear before ihe said Court to answer the charge 
against him, an.} incase of his making default there- - 
in and failing to pay the said sum, we bind our- 
selves jointly and severally to forfeit to His Majesty the 
King-Emperor of India the said sum of Rs. 2,000 in all.” 

After the trial had proceeded for some time before 
the District Magistrate, he directed the arrest of a 
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Municipal Commissioner and of a peon to be tried 
jointly with Maung Kyaw Win under the same 
charge and section. But, as these‘ accused objected 
to the case being tried by the District Magistrate, 
the District Magistrate on the 4th April, 1923, 
transferred the case to the Second Additional 
Magistrate, who proceeded to try the case and 
recorded evidence. The proceedings against the 
Municipal Commissioner were dropped in consequence 
of the failure to obtain the sanction of the Local 
Government, but the case proceeded against the two 
remaining accused: Maung Kyaw Win appeared in 
that Court on various dates up to the 16th November, 
1923. Then- there were certain adjournments for 
orders and, on the 5th January, 1924, Maung Kyaw 
Win was absent and was repcrted to have absconded. 
‘He is: said:io have absconded in consequence of 
some new prosecution. 

Notice was then issued to the applicants ag 
sureties to produce Maung Kyaw Win within seven 
days, that is on the 12th January, 1924. They 
failed to produce him and the outcome of subsequent 


proceedings in that Court wes an order directing the 


sureties to pay the amount of the bond on or before 
the 31st January, 1924. © 

The applicants appealed against that ‘order to the 
District Magistrate. Reliance wes placed on the 
decision of the Calcutta High Court in the case of 
Shamsuddin Sirkar v.Emperor (1), as showing that a 
bond like this did not cover a failure to appear in 
a Court to which the case had been transferred. 

The District Magistrate took the view that this 
objection was sound: but that the bond could be 
forfeited on proof of absence from ihe Court of the 
District Magistrate on the dates fixed for the hearing 

(1) (1902) 30 Cal 107. ; 
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before the second Additional Magistrate; and he, 
therefore, directed that an enquiry be held before 
himself as to whether the accused Maung Kyaw Win, 
had failed to appear in his Court on the 5th and 
12th January, 1924. He directed that such inquiry 
should be held in the presence of the sureties, and he 
directed that notice should issue to Maung Kyaw Win. 
It is obvious that such a notice could not be served 
on an absconder. 

The District Magistrate also took the view that 
the bond covered the preliminary inquiry in whatever 
Court it was held, and that the preliminary inquiry 
was still pending. ; 

The present application is to revise the above 
order, and, at the hearing, this Court was requested 
to also revise the subsequent proceedings. It: is 
sufficient to state that, on the date fixed, formal 
evidence was given that Maung Kyaw Win was not 
present in the Court of the Second Additional Magis- 
trate, orin the Court of the District Magistrate on 
the 5th and 12th January, 1924; and such facts were 
deposed to by the respective Bench Clerks of these 
Courts. On that evidence the District Magistrate by 
an order dated the 12th February, 1924, directed 
that the bail-bond beforfeited ; that Maung Kyaw Win 
be liable for Rs. 2,000 ; and that, on his ‘default, the 
sureties be jointly and severally liable for half that 
amount, namely, Rs. 1,000. The reduction in favour 
of the sureties to half the amount was allowed because 
the absconding was due to another case, and there 
had been great delay. 

I have heard Mr. Lambert for the applicant, and 
Mr. Gaunt for the Crown, and I am satisfied that 
these proceedings cannot stand. ape 

I may first point out that the District Magistrate 
has in some respects, taken an erroneous view as to 
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the Courts which have power to order a forfeiture on 
a breach of a bail-bond. It is clear, I think, that a 
bail-bond must come under the second paragraph of 
sub-section (1) of section 514, which reads :—“or, 
where the bond is for appearance before a Court, to 
the satisfaction of such Court” and, therefore, it is 
necessary that the forfeiture should be established to 
the satisfaction of the Court before which the accused 


u was bound by the bond to appear, and that is the 


proper Court to exercise the power. . 

It has been held in the case of Shamsuddin 
Sirkar v..Emperor (1), and in some decisions in 
unofficial’ reporis that a bond must be construed 
strictly (2), and that it will not authorize a forfeiture 
of the amount of the bond in the case of failure to 
appear in a Court to which a case is transferred if 
the obligation to appear in that Court has not been 
specified in the bond. I think that decision really 
only follows the plain meaning of section’ 499 of the 
Code of Criminal Procedure. Sub-section (1) of that 
section expressly imposes on _ police-officers and 
Courts the duty of expressly stating in the bond the 
condition that the person shall attend at the time 
and place mentioned in the bond, and shall continue 
so to attend until otherwise directed by the police- 


officer or Court, as the case may be. 


If we apply that provision to the present bond, 
Maung Kyaw Win was directed to attend the Court 
of the District Magistrate, and the bond did not 
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contemplate his attendance at any other Court except . 


in the eventuality of the case being sent for trial by 
the Court ot Session. In my opinion the accused, 
Maung Kyaw Win complied with the condition of 
that bond and attended, and continued to attend, the 
Court of the District Magistrate, until he was otherwise 

(2) (1921) Nga Po Tin v. King-Emperor, 4 U.B.R. 71. ae 
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directed -by that Court. Once he was directed to 
attend the Conrt of the Second Additional Magistrate 
thai was a direction otherwise within the sub-section. 
Consequently, the bond has effected its purpose when 
the case was transferred, because it contained no 
clause providing for such an eventuality. 

This construction is also borne out .by a reference 
to sub-section (2) of section 499, which expressly 
provides that, if the case so requires, the bond shall 
also bind the person released on bail to appear, when 
called upon, in the High Court, Court of Sessions or 
other Court to answer the. charge. This provision 
when read with sub-section (1) means that the bond 
must expressly provide for such contingencies. The 
present bond did provide for the contingency of a 
trial before a Court of Session, but it omitted to 
provide for trial before any other ig ccuies than the 
District Magistrate. 

For these reasons, I hold that the orders passed 
by the District Magistrate, both on the 2nd. February 
and on the 12th February, 1924, were illegal, and 
that, on those dates, he had not power to declare 
a forfeiture of the bond in question. 

I, therefore, set aside the said orders, and direct 
that if any Saeen of the amount has been levied 
from the applicants, the same shall be refunded to 
them, 
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FULL BENCH. 


Before Sir Sydney Robinson, Kt., Chief Justice, Mr. Justice Young and ~ 


Mr. Justice Brown. 


K.K.N.K, CHOKALINGAM CHETTY 
~ Us 
S.P.S.T.R.M. RAMAN CHETTY.* 


Award filed in Court—Towers of the Court in execution—Indian Arbitration 
Act (1X of 1899), section 15-—Finalit ylof an order of the Court if unappealed 
from, exception to —Order made without jurisdiction—Letters Patent, 
Clause 34—A ppeal from the decreelof a judge of the High Court or the Chief 
Court. 

Held, that in executing an award filed in Court the Court hasno jurisdiction 
to add to the award or tn extend its scope, 

Where an award filed in Court did not decree any specified sum and did not 
decide that the respondent owed any sum whatever to the appellant, held that 
the Court had no jurisdiction to treat the award as awarding a certain specific 
sum to the appellant. 

Held, alsy, that if a Court without having jurisdiction, granted execvtion 
such an ordér even if not.arpealed from, being a mere nullity, was not final. 

Held, further, that the fact that the Court had granted e¢xecu‘ion 


did not necessarily imply that on a construction of the award the Court had .- 


come to a decision that it was executable. 
Mungal Pershad Dichit and anoiher v. Grija Kant Lahiri, 8 Cal. 51; Ram 
’ Kir pal v. Rup Kuart, 6 All, 269—distinguished. . + 
Kalka Singh and another v. Parasram, 22 1.A. 68—followed. 


This was an appeal under Clause 13 of the 


Rangoon Letters Patent. Against the judgment of 


Rutledge, J., sitting in the Original Civil Jurisdiction 
of the late Chief Court of Lower Burma, the 
appellant had in the first instance preferred his Civil 
Miscellaneous Appeal No. 210 of 1922 and the same 
was heard by a Division Bench of the High Court 
composed of Lentaigne ard Carr, JJ. The learned 
Judges were divided in opinion as will be seen from 
their separate judgments which are reported below. 


Ormiston—for the Appellant. 


Das—for the Respondent. 


* Letters Patent Civil Appeal No. 53 of 1923 against the decree of this 
Court in Civil First Appeal No, 210 of 1922. 
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1924 ‘LENTAIGNE, J.—This is an appeal against the 
KKNK. judgment of Rutledge, J., sitting in the Original 
oeee, Jurisdiction of the Chief Court, dated the 26th July 
CuTeTY 1922 and passed in Civil Execution Proceeding 

es ya No. 236 of 1921. The effect of this order was to 
Cuerry. reopen at the instance of an alleged judgment- 
debtor and to set aside an execution. case, in which 

the amount claimed had been paid into Court and 

--paid out to the alleged decree-holder ; Rutledge, ae 
having directed that the alleged  decree-holder 

should pay the money into Court, and that an 
account be taken and inquiry held by the First Deputy 
Registrar as to the amounts due under an award 

and to whom due. I will confine myself to the more 

salient facts affecting questions arising in this appeal. 

There was a submission to arbitration of various 
partnership disputes arising between the parties, 
which resulted in an award, and after deciding 
certain contentious proceedings connected therewith 
Rigg, J., passed an order dated the 9th September 1920, 
directing that the award be filed and be enforceable 
as a decree. The latter portion of this order appears 
to me to have been an unnecessary addition which 
inaccurately expressed the legal result which would 
in any case arise trom the filing of the award under 
section 15 of the Indian Arbitration Act, 1899, A 
decree was then made out by the officating Deputy 
Registrar ordering that the award be filed and made 
enforceable as a decree of the Court. 

Section 15 of the Indian Arbitration Act, 1899, 
enacts that “an award on a submission, on being 
filed in the Court in accordance with the foregoing 
provisions shall (unless the Court remits it to the 
reconsideration of ihe arbitrators or umpires, or sets 
it aside) be enforceable as if it were a decree of the 
Court.” » oe 
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When using the words “as if it were a decree 
of the Court” instead of the shorter wording “ as 
a decree of the Court” the legislature presumably 

“intended to emphasise the fact that the provision 
did not make the proceeding a suit or confer on the 
Court in such proceeding the powers exercisable in 
a suit, other than the power of enforcing the award 
as if it were a decree. In the case of T. K. Gaiar 
v. Lallubhai Dharamchand (1), Sir Basil Scott, C.J., 
of the Bombay High Court refused to stay execution 
of an award pending the hearing of some pending 
suit aneexercise of powers under Order 21, Rule 29, 
of the Civil Procedure Code, on the ‘ground that 
the provisions of section 15 of the Indian Arbitra- 
tion Act, 1899, did not make the award an order or 
judgment in asnit or confer any power to stay the 


execution thereof under that rule. Assuming that 


the order of Rigg, J., and the subsequent decree 
could have any meaning other than that of the 
provisions of section 15 of. the Indian Arbitration 
Act, 1899, I do not think that it would turn the 
award proceeding into a suit or have any material 
effect on the questions which I am discussing, and 
in any case I take the view that any such wider 
effect would be ultra wires of section 15 and invalid 
on the ground that it would be in excess of juris- 
diction. 

The arguments at the first hearing before this 
bench were based on the iwo assumptions that the 
award had become a decree of the Court, and that 
Rigg, J. would have had full power to direct (if he 
had been asked so to do and had thought fit so to 
direct) that enquiry be held and accounts taken as 
if the award were merely a preliminary decree ina 


A 


(1) (1910) 12 Bombay Law Reporter 860. 
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partnership suit. It is desirable that I should 
express my doubts as to the correctness of both of 
these propositions, before I proceed to discuss the 
subsequent facts. . 

The award consists of thirty-one paragraphs. 
Paragraphs 1 to 29 contain directions as to how 
numerous partnership assets and accounts are to be 
dealt with, and on a perusal of these paragraphs it 


is obvious, and it is in fact also admitted by the 


Counsel, for each side, that no person, who was not 
familiar with the working of this partnership and 
had its account books before him, could attempt to 
ascertain what sum of money was due by either 
partner to the other, without a most complicated 
enquiry involving the investigation into account 
books and the definite ascertainment of various facts 
from outside sources. Paragraph 30 of the award is 
as follows :—‘‘ All the account having been entered 
as stated above, each of them shall make good 
excess or deficit in cash.” This is the last clause 
giving any direction, and paragraph 31 merely relates 
to the execution and stamping of the award. The 
inference to be drawn from clause 30 would appear 
tc be that the arbitrators were unable to say which 
partner would be ultimately liable to the other or 
what would’ be the amount. 

The award might, no doubt, be described as 
containing numerous directions, many of which might, 
perhaps be given in a preliminary decree for an 
account in a partnership suit, directing that an 
account be taken with a more specific direction that 
a balance sheet be prepared and as to how sub- 
accounts are to be entered in such balance sheet ; 


but there is the important difference that a prelimi- 


nary decree contemplates that the account taking 
will be done by an officer cr commissioner to be 
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appointed by the Court, whilst the award was pre- 
sumably intended to be mere directions to the 
partners themselves as to how they were to settle 
their differences and to make their own balance sheet- 
This appears to be one obvious difference between 
_ this award and a preliminary decree. The question 
at once arises whether the Court has power to vary 
and, if so, to what extent it can vary, the direction 
given to the partners as to how they are to regulate 
their own conduct and to alter it into a direction to 
an Officer of the Court as to how he is to do what the 
partners were directed to do. 

There is authority to the effect that if an award 
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clearly imposes a liability, such a liability can be _ 


enforced ; but I am of opinion that where an award 
imposes a series of cross liabilities and duties on the 
disputing parties, as we find in the case of the 
award before.us, it can reasonably be contended that 
the Court would not be justified in. enforcing some 
only of the duties and liabilities so imposed. Such 
a procedure might be grossly unfair to whichever 
-party did not receive all that: he would be entitled to 
under the award. 

-Paragraphs 1 and 2 of the award direct that one 
disputant shall take over the customers and 
connected documents mentioned in some“ List 1” 
to a value of Rs. 41,051-8-0 and the other disputant 
shall take over another set of customers and 
documents valued at Rs, 30,899-3-0 as per another 
list described as “ List 2.’ Possibly the directions 
in these paragraphs could be carried out, but such 
enquiry would presuppose the power of the Court to 
take evidence and decide as to what lists are referred 
to as Lists 1 and 2, and to obtain possession of such 
lists. Obviously such provisions could not be 
equitably enforced against the respondent until the 
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other party had handed to him or offered to hand to 
him all the documents covered by paragraph 2 of the 
award. 

Paragraph 4 shows that there was a doubt whether 
appellant could obtain from somebody some docu- 
ments valued at Rs. 500 and it directed appellant to 
do so within a month and a half and to deliver. the 
same to respondent, but the translation of the award 
makes the clause utter nonsense as it is a direction 
to appellant’s firm to obtain the documents from 
appellant’s firm, and if that was correct, the clause 
was unnecessary and the further direction was 
apparently equally covered by paragraph 2. Has the 
Court jurisdiction to decide what other firm, if any, 
was intended, and to so correct the award, if that is 
necessary ? 

Paragraph 5 apparently contemplates a transfer of 
title to land and the question would arise as to the juris- 
diction and powers to execute documents of transfer 
if required and to take other steps found necessary. 

Paragraphs 9 and 10 contemplate delivery, either of 
money or rights to recover money, to the different 
disputants respectively, and the execution and handing 
over by the other disputants of signed letters. What 
are the jurisdiction and power of the Court or of an 
officer of the Court to execute this part of the award 
and to sign the necessary letters or to penalise the 
other party on a failure to obey ? I am also of opinicn 
that no execution could be claimed by either party of 
these clauses or in fact of any part of the award until 
at least such claimant had offered to do whal was 
obligatory on him. . 

Under what power or jurisdiction is the Court or a 
commissioner to take evidence as to unspecified items 
of the house-rent, taxes, and lighting charges and under 
the usually very vague and indefinite head of “charity” 
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referred to in paragraph 12 and decide what is or is not 
proper expenditure under these heads and as to the 
servants’ wages under paragraph 14 ? Under what power 
or jurisdiction is the Court or a commissioner to take 
evidence as to the list in paragraph 23 and to decide 
whether or not the correct jewellery, documents, or on 
demands have or have not been handed over ? It would 
be open to either party to challenge each point, and 
every dispute would necessitate a decision on points 
which may or may not be covered by the award. 
These numerous questions do not appear to have 
been considered or discussed and fully considered, and 
I wish to guard myself against expressing any opinion 
as to what is the proper procedure for enforcing this 
award, and to confine myself to the expression of doubt 
as to the contentions put before me and as to whether 
the order now under appeal should be sustained in its 
entirety. 

At the rehearing of this appeal I have drawn the 
attention of the advocates concerned to my doubts, and 
no argument was advanced which in any way removes 
these doubts. It is quite irue that the power of 
referring questions to a commissioner is one constantly 
exercised in aregular suit and at various stages of suits 
and is involved in the usual preliminary decree, but 
the Court in such cases has complete jurisdiction in 
the suit, and I think that such dirctions are 
given as directions in the suit and because of the 
general powers of the Court trying the suit and not 
by reason of any power to execute its own decree, 
. In other words, I think that the preliminary decree 
of the trying Court does not deprive the Court of its 
jurisdiction, as the Court trying the suit, to exercise 
its general powers so far as they are not controlled 
by or inconsistent with the terms of the preliminary 
decree. Morever, these are. not powers specified 
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in Order 21 of the Civil Procedure Code or of a 
kind ordinarily exercised by a Court executing a 
decree, which may be cither the Court which tried 
the suit or another Court to which the decree may 
have been transferred. . 

I have notfound many authorities touching these 
questions, but the view, which I take, appears to - 


_ receive some support from the decision of the 


High Court at Allahabad in Muhammad. Umarjan 
Khan v. Zinat Begam (2), where it was held that an 
order directing the taking of accounts and making 
preparation for a final, decree in a suit for mesne 
profits is not a proceeding in execution properly so 
called. It was similarly so held by a full bench of 
the High Court of Calcutta in Puran Chand vy. Roy 
Radha Kishen (3). — 

The view which I.take as.to the limited power 
which can be exercised in executing a decree appears 
also to be borne out by the following remarks of 
their Lordships of the Privy Council :—‘ The truth 
is there was no decree for mesne profits, and the 
Court could not under the guise of execution either 
add words to the decree or give it a new and 
extended effect.” See Kalka Singh v. Parasram (4). 
Iam unable to see how any Court could pass any 
order directing an officer of the Court to take the 
account, -etc., in the case of the award in question, 
without adding words to the award and extending its 
effect, and changing it from a direction given to the 
partners for the guidance of their conduct, into an order 
to an officer of the Court to undertake such duties, quite 
apart from the futher consideration that an account 
taking on a disputed account might result in orders 
imposing other liabilities and penalities for a default 





(2) (1903) 25 All. 385 at 387. (3) (1891) 19 Cal. 122. 
(4) (1894) 22 Indian Appeals 68 at page 74. 
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Though this judgment is in the nature of a 
preliminary order, I thought it desirable -that | 
should express my views on the above point at once, 
so that the parties may be enabled to decide as to 
their future course of action, without any loss of 
time. Having stated my view as to the complicated 
nature of this award and the difficulties of enforcing 
it in execution, I will now refer to some of the facts 
subsequent to the awards which led up the present 
proceeding. 

The appellant, K.K.N.K. Chokalingam Chetty, 
adopted a novel procedure for this endeavour to en- 
force this complicated award as if it were a decree 
for money, firstly by an application dated and filed 
on the 20th May, 1921, and afterwards by two sub- 


sequent applications. He took the ordinary printed: 


form for the execution of a money decree and. 
made the following eniry in item 5 of that form 
namely, ‘‘In pursuance of the decree adjustment 
have been made as a result of which there remains 
due to the decree-holder Rs. 7,712-8-0.”” Having 
- inserted this entry in item 5, he entered Rs. 7,712-8-0 
as the decretal amount in item 7 but. with the ordin- 
nary printed words ‘‘Amount decreed” altered to 
“Amount due under the decree,” and adding sums 
amounting to Rs. 67 as costs awarded to him, he 
deducted Rs. 51 on the ground that the decree was 
satisfied in part and he sought to execute for 
Rs. 7,712-8-0 by the arrest and imprisonment of the 
(alleged) judgment-debtor. The said application was 
filed together with an affidavit sworn by appellant 
which deposed to the same amount as due, and stated 
that the (alleged) judgment-debtor had booked a 
passage to Madras by a steamer due to sail that 
afternoon and that if respondent were. allowed to 
leave, the jurisdiction, the deponent apprehended 
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great difficulty in enforcing his rights under the 
decree. 

In a subsequent affidavit sworn a month later on 
the 25th June, 1921, appellant stated that the figures 
Rs. 7,712-8-0 in the earlier application where stated 
in error ; that the amount remaining due under the 
decree was Rs. 18,993-11-6 and that the mistake in 
his former affidavit was due to the “ figures having 
to be worked out in great haste, the defendant 
being about to leave the jurisdiction of the Court.” This 
second affidavit was filed on the 27th June, 1921, 
together with a second application for execution worded 
similarly to. the previous application but with the 
figures Rs, 18,993-11-6 substituted for Rs. 7;712-8-0 
both in item 5 and.in item 7, and in item 7 the 
printed words “amount decreed” were allowed to 
remain as printed, so that this item commenced by- 
alleging that’ the ‘Amount decreed” was 
“Rs, 18,993-11-6.” A third application for execution 


similarly worded for the “ Amount decreed”’ of 


“Rs, 18,993-11-6 ”’ but with the prayer altered so as 
to be one for attachment, etc., bearing date 3ist 
August was filed on the 3rd September 1921, that is 
about three and a half months after the first application. 
The order for attachment so prayed for was issued 
on the 3rd September 1921, and six days Jater, on 
the 9th September, 1921, the amount was paid into 
Court, and, after certain applications for stay, an 
order was passed on the 3rd October 1921, directing 
that the amount, Rs. 19,025-11-6, be paid out to the 
appellant. Repondent had been absent in Madras 
during ‘the above proceedings, but he had an agent 
here, and certain lawyers engaged by the respondent’s 
agent had on various occasions applied for postpone- 
ments. It is, however, unnecessary to set out these 


facts at present. 
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On the 3ist May, 1922, respondent filed the 
application (afterwards made a plaint) which has led 
to this appeal. He states in his petition that he had 
to go to his country because he was il], and he 
asserts that he was in his native village ill, when 
the various execution applications were made and 
his agent was compelled to deposit into Court the 
sunt of Rs. 19,025-11-6, and he definitely asserts 
that there never was any adjustment between him 
and the appellant and that appellant had fraudulently 
mistled the Court by asserting that there was 
an adjustment, that under the award and decree 
there was nothing like Rs. 18,993-11-6 due to the 
appellant and that appellant had made the claim 
taking advantage of his (petitioner's) illness and his 
absence in India, and he specifies the Tamil month 
in which he returned to Burma and he then refers to 
certain correspondence which passed and appellant's 
failure to show how the Rs. 18,993-11-6 was made up, 

The appellant: filed an affidavit in reply denying 
the illness and asserting that he had met respondent 
in his country between December and February and 
that respondent was quite well. In paragraph 4 he 
asserts that the entry in the applications was quite 
correct, that he had never alleged that the adjust- 
ments were made in consultation with the judgment- 
debior but what adjustments he is entitled to have 
made. The paragraph then proceeds:—‘‘that ihe 
Court was not in fact misled appears. from the 
order of Mr. Justice Rutledge, dated the 20th May, 
1921}, and subsequent entries in the diaries.” 

On this application Rutledge, J. passed the 
judgment now appealed against, in which he directed 


an enquiry by the First Deputy Registrar as to the: 


amount due and to whom under ihe award ; he set 


aside the execution proceedings as being without. 
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1924 jurisdiction and he also ordered K.K.N.K. Choka- 
KKNK. lingam Chetty, the appellant, to pay into Court the 
CHOKA- amount paid out to him in execution, namely, 
Cuerty Rs. 18,993-i1-6 within four weeks. The amount to 

S.P.S.T.R.M. be so paid in should be Rs. 19,025-11-6 which 
ones included the Rs. 18,993-11-6 and Rs. 32 additional 
-costs. I find that the order as to payment into 
Court has been stayed by an order of a bench of ° 
the Chief Court pending the hearing of this appeal, 
subject to appellant’ giving security for Rs. 19,000. 
After carefully considering all the authorities quoted 
on the question of the proper procedure for setting 
aside proceedings held without jurisdiction, I have 
come to the conclusion that there is considerable 
doubt on this point, and I am of opinion that the 
more appropriate remedy in the present case would 
be on the claim to set aside the proceedings on the 
ground of fraud if the facts justify such relief. But 
even if the case should be decided on the ground 
of absence of jurisdiction, it is necessary to consider 
the allegation of the appellant that the respondent 
has lost such right to relief by reason of the gross 
dereliction on the part of the lawyers for respondent 
who appeared in the execution proceedings and 
never raised any objection that the award did not 
justify the execution proceeding. It seem to me 
that this ground of attack if admissible raises similar 
questions of fact to those which would arise in a 
suit on fraud and which can be more conveniently 
discussed under that head. 

The assertion in the Metis: dated 20th May, 
1921, that the “amount due under the decree” was 
Rs. 7,712-8-0 and: the assertion in each of the 
applications dated the 25th June and 3ist August, 
1921, that the “‘ amount decreed’ was Rs. 18,993-11-6 
would now appear to have been in each instance a 
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- material mis-statement of the meaning of the award 
and a very serious breach of the appellant’s duty to 
exercise due care in making such applications. It is 
unnecessary to point out that this item 7 is necessarily 
the fundamental basis or keystone of the entire 
application. If you delete it, the whole application 
fails. If you alter it, the whole application is 
altered. In my opinion it was the; duty of the 
appellant to avoid entering that item any amount 
which was not an exact reproduction of an amount 
specified in the decree or a mere arithmetical 
addition of two or more amounts, each expressly 
specified on the face of the decree. In every other 
instance of a departure from this strict rule, the 
application should be accompanied by a properly 
verified petition or affidavit setting out in minute 
- detail the calculation and facts rendering such 
departure necessary, and showing the exact relations 
between the decree-and the amount specified in 
item 7 of the application. In the case of the 
applications now before me, the sole attempt to give 
any semblance of justification for or explanation of 
such mis-statements consisted of. the entry in item 
5 which was similarly worded in each application, 
and would appear to be an erroneous use of that 
item for a purpose other than an acknowledgment 
of satisfaction and which appears to contain a 
further mis-statement of fact if the word “adjustment ”’ 
is given its plain legal meaning read with the 
printed question in that item. 

In the affidavit of the appeliant dated the 21st 
June, 1922, in the present proceeding we are informed 
that the appellant intended the word “adjustments” 
to mean not that adjustments were made ‘in consult- 
ation with the judgment-debtor but what adjustments 
he is entitled to haye made.”’ 
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Inthe present proceedings the appellant has not 
filed either the original or a copy ora translation of 
the calculations, figures and entries by which he 
attained such result’s under the name of “adjustments” 
either in the case of the first application for Rs. 7,712-8-0 
or for the latter application for the higher figures of 
Rs. 18,993-14-6 ; nor has he placed before the Court 
any materials which would indicate the line of such 
calcutations, etc. a 

Such documents or statements would necessarily 
contain in a more or less skeleton form some at least 
of the essential particulars which the appellant 
should have disclosed to the Court in May, 1921, 
and June, 1921, respectively, if he had then wished 
to obtain an adjudication on the question as to what 
sum was decreed by the award or was due under 
the award, or as to whether he could justify either 


of his widely diverging claims first to. Rs. 7,712-8-0 


and iater on the Rs 18,993-11-6. 

In a letter dated the 4th April, 1922, the lawyers 
for respondent specificaily requested appellant to 
render to respondent the accounts as to how appel- 
lant had arrived at the Rs. 19,025-11-6 levied under 
the attachment, and the reply from appellant’s advo- 
cates dated the 3rd May, 1922, failed to give such 
account or particulars. 

In paragraphs 7, 8 and 9 of the petition or plaint 
instituting the present proceeding, the respondent 
alleged that nothing like Rs. 18,993-11-6 was due 
under the award, making the curious stiggestion that 
the amount was “forged” and he referred to the 
above correspondence and the failure to render such 
accounts. In the affidavit in reply to this plaint or 
petition, the appellant again failed to give the parti- 
culars. At the first hearing of this appeal in February, 


_ 1923, Mr. Das for respondent informed the Court 
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that the particulars had never be supplied to 
respondent up to date, and that allegation was not 
contradicted by the advocate for the appellant. If 
we should be compelled to decide this case on the 
_ record as it now stands, the provisions of section 
i106 of the Indian Evidence Act and the Rule of Law 
underlying illustration (g) of section 114 of that Act 
would have an important bearing on the case in 
connection with this failure to produce necessary 
documents and the failure to give necessary particulars 
for a proper adjudication on. the merits, and a 
question would arise whether the Court would not 
be bound to draw certain presumptions against the 
appellant. At the same time, I noticed that appellant 
had not been cross-examined on his affidavit, and I am 
bound to hesitate before deciding a case on the 
ground of fraud when the parties have not been 
cross-examined and when no issue had been framed 
on the points constituting the fraud. The advocates 
had, however, addressed the Bench fully on the 
question of fraud and as to the application of the 
law laid down in Derry v. Peek (6) and as to the 
question whether the passage in “ Kerr on Fraud 
and Mistake (1920 edition)” at pages 8 and 9 correctly 
represented the law as there laid down, or was 
incorrect or misleading, and they appeared to contem- 
plate that this Bench was competent to decide the 
case on the ground of fraud. | 

But on considering the question afterwards, I had 
a doubt on this point as to what had occurred in the 
trial Court as regards the question of framing issues, 
etc.; so, with the approval of my brother Carr, I 
sent for both the advocates and informed them of 
my doubts and they then stated they had’ not 
appeared themselves in the trial Court and were not 


(6) (1889) 14 Appeal Cases 237. 
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1924 certain what had occurred. Mr. Das for respondent 


INK, appeared to think that a remand would be more 
uneam Satisfactory, but they both agreed they would consult 
CuETtY with the advocates who had appeared in the trial 
iis el Court, and Mr. Ormiston for appellant stated that he 
Cuerry. would send a statement in writing. Onthe 8th March, 
1923, Mr. Das informed me that he had seen 
Mr. Cowasjee and that he had no objection io this 
Bench finally deciding all questions if we thought 
fit to do so. On the same day I received a written 
statement from Mr. Leach, the advocate for the 
appellant in the trial. Court. At first sight that 
statement might appear to indicate that this Bench 
would have full power to finally decide the question, 
but, on closer consideration, I am satisfied that it 
shows the exact opposite, and that if this Bench 
finally decided the question of fraud on the record 
as it stands, this statement alone would show that 
our proceedings would be open to question. It only 
confirms the view which I had previously formed 

that we are bound to remand the case :— 

Firstly,--I notice that it does not allege that 
there was any agreement between the parties, waiving 
the duty of the Court to fraine issues. Without 
such express agreement I would regard the procedure 
as questionable and erroneous ina proceeding based 
on fraud or on any other complicated question of 
fact. 

Secondly,—I notice that the reason given for the 
omission to frame issues is a suggestion that it is 
not the. practice to do so in matters of an interlocu- 
tory nature. I am under the impression that it has 
been the practice to frame issues in all complicated 
cases depending on questions of fact, and I am 
strongly of opinion that it should be the practice 
to do so even in an interlocutory proceeding of 
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complicated nature. If, therefore, the failure of the 
advocates to object was due to any such misunder- 
standing as to practice, it would not preclude 
them from objecting on any appeal. Moreover, the 
explanation fails to account for the omission of the 
advocates to cross-examine the parties, and I am 
satisfied that respondent has never withdrawn his 
allegations of fraud. 

Thirdly,—The reason as given in the statement 
also omits to refer to the aspect of the present 
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proceeding as a suit. It would be the duty of the - 


Court to frame issues in a suit, and it might reason- 
able be contended that relief on the ground of fraud 
in this case could only be granted in a suit. : 

I notice, however, that the order directing that 
the proceeding be turned into a suit and that stamp 
fees be paid on that basis was passed about three 
weeks after the arguments, and I am of opinion that 
this alteration, though very proper and justified under 
section 47 (2), would also have rendered it necessary 
that issues should be framed before the case could 
be decided on the ground of fraud. | 

I think it probable that the real explanation is 
that the Hon’ble Judge, having come to a decision 
on the law point, regarded it as unncessary to 
frame issues on the questions of fact. I had come 
to this view that the case should be remanded before 
I sent for the advocates, and the statement filed by 
the advocate for appellant confirms me in that view. 
If there had been any agreement by the parties 
waving the ordinary procedure, it would have been 
a matter for careful consideration whether this Bench 
could approve of such irregularity, as I fully realize 
that a remand imposes heavy costs on the parties, 
and I fear that any further rehearing of the appeal 
will necessarily be before another Bench. 
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There are certain misapprehensions which I think 
should be cleared up before the remand is heard. 
Mr. Ormiston on the 6th March appeared io be 
under the impression that the sole allegation of fraud 
was the allegation as to the word “adjustment” in 
item 5 of the application, and this misapprehension 
also appears in the judgment -appealed against. On 
my construction of the plaint, and on the arguments 
of Mr. Das before this Bench, the main“ allegation 
of fraud consists in the allegations against item 7 of 
each application to the effect that “ the amount due 
under the decree’? was’ Rs. 7,712-8-0 according to 
the first application, and that the ‘amount decreed” 
was Rs. 18,993-11-6 according to the two later appli- 
cations. The plaint does not properly formulate 
these charges except by alleging that nothing like 
Rs. 18,993-11-6 was due and that such figure was 
“forged.” I assume that the intention was to attack 
these allegations in two respects, firstly—by reference 
to the award as not decreeing such sum: on the face 
of it, and secondly—by concealing from the Court 
the two facts that a very complicated enquiry would 
be necessary to ascertain the amount, and that an 
adjudication would also be necessary to adjudge the 
amount as so fixed before the amount so specified 
could on any theory of law be taken as the decretal 
amount, 

The other ground of fraud based on -the word 
“adjustments”? appears to be understood by the 
parties, except in so far as appellant’s advocate over- 
Icoks the very subsidiary aspect of that item, but 
any issue on it should be more properly expressed 
by reference to the printed question in item 5, than 
by reference only to sections of the Code. 

I do not like a question of fraud being tried 
without proper pleadings, but having regard to the 
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full discussion which has taken place, the parties 
should understand the points in issue. Nevertheless, 
it would be advisable that each party should be 
requested to file a statement of his allegations or 
points in reply in order to keep the enquiry within 
bounds and to have a record for the appellate 
Bench which may hereafter hear the appeal. 

I notice that the question whether the Court was 
_ deceived by the alleged misrepresentations stas con- 
fused by the argument ad hominem against the 
Hon’ble Judge based on his remark which he recorded 
in a-hurried proceeding which must have been of a 
very short duration, and in which, being in some 
doubt, he very properly ordered a mere notice to issue 
so as to- avoid missing the opportunity of serving 
the respondent, who was said to be leaving by a 
steamer that day in order to defeat appellant. The 
hurried nature of the proceeding and of the previous 
proceeding before the Deputy Registrar is obvious 
from the fact that the notice is recorded as having 
been served on the respondent at 1-20 p.m. at the 
jetty. The remark, as recorded, speaks for itself, 
and is capable of a different meaning from that 
contended for. The Judge apparently did not again 
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have anything to do with that execution record, or . 


with the later record of the third application at any 
subsequent time during the eXecution proceedings 
until .the present proceeding. Consequently the 
enquiry as to whether the Court was deceived should 
turn rather on the question whether the two Deputy 
Registrars concerned were deceived into believing 
that Rs. 18,993-11-6 was an amount decreed under 
the award when they issued attachments and directed 
payment to appellant in respect of amounts approxi- 
mating to thatsum. An issue should also be framed 
as to whether the various lawyers who appeared for 
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the alleged judgment-debtor were also deceived, so 
that,the respondent may consider the importance of 
having them examined. 

If the appellant desires to base any contention 
on legal advise received by him, he should cause 
evidence to be given on such questions and not 
ask the Court to make surmises as to what legal 
advise he received, as there are. features of this case 
which might lead an appellate Court to make a 
different view. 

In my opinion, it is not desirable that this Bench 
should frame the specific issues on fraud, as latitude 
should be accorded to the parties to make their own. 
suggestions and to bring in any additional features. 
which their advocates consid. r desirable. 

My brother Carr was transferred to the Mandalay 
Court subsequently tothe hearing of the appeal. I sent 
him a draft of my judgment for consideration and. 
I have now received it back together with a draft. 
of his judgment and it is obvious thal we are in 
disagreement on various points, 

In the beginning of the judgment I have raised. 
questions as to whether the execution Court had. 
jurisdiction and power to appoint a commissioner 
to go into the award and to determine the amount 
due. Obviously the points there discussed equally 
raise the question whether the execution Court had 
jurisdiction to hold the enquiry #/elf as to the 
amount due under the award, and if it had not 
jurisdiction to hold the enquiry and determine the 
amount either directly or indirectly it follows that it 
would not have the jurisdiction to levy the amount 
in execution. As I had some doubt as to the 
appropriate remedy and took the view that the ques- 
tion of relief on the ground of fraud should be 
enquired into before the Court finally decides either 
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the question of absence of jurisdiction or the 
question as to the remedy in the event of a finding as 
to the absence of jurisdiction, I have merely stated the 
point requiring consideration on the former question 
and postponed the final decision on each point so 
as to leave it open for consideration and decision 
by the Division Court which will finally decide this 
appeal. So far as may be necessary for that purpose 
I dissent from all findings of my brother Carr, J- 
on this questions. I may also add that some of 
the arguments advanced against relief being granted 
on such grounds took the form of questions of 
fact which in my opinion have not been properly in 
issue or tried but which will be tried on the 
rehearing. The trial Judge obviously took the view 
that the case involved a gross. abuse of the process 
of the Court and I am of the same opinion and I 
regard it as important that the gravity. of the issues 
involved in this case should be realised by every- 
body concerned. The.trial Judge decided the case 
‘on a law point and for. that reason he probably 
thought it unnecessary to frame issues or take 
evidence but the position is entirely different on 
the view of the case taken by my brother Carr, who 
wishes to decide the case on the facts both ‘aS 
regards the question of fraud and also on the ground 
that certain unspecific members of a leading firm 
of lawyers have committed what in my opinion 
would amount toa gross cereliction of duty. 

A petusal of that judgment confirms me in the 
_ view that this Bench is not justified in deciding the 
case either of facts or on law without a remand. 
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The questions of fact underlying such findings should — 


in my opinion be properly tried before the Court 
comes to a final decision. For the above reasons I 
dissent from all the findings of fact and law come 
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to by my learned-brother so far as may be necessary 
to enable the next Division Court to decide all 
questions arising in the appeal. 

Under clause 34 of the Letters Patent thé 
decision of the senior Judge shall prevail whether two 
Judges disagree as to the decision to be given. I 
am of opinion that this clause applies in the present 
case of an appeal from a judgment of another Judge 
of the High Court or of the Chief Court as prede- 
cessor of the High Court. It has been so held by 
the High Court of Bombay in the Case of Surajmal 
v. Horniman (6) and that decision was approved by 
a full bench:of that Court in the case of Bhuta 
Javatsing v. Lakadu Dhansing (7). it was also so 
held by the High Court of Madras in the case of 
Roop Laul v. Lakshmi Doss (8). Though the High 
Court of Calcutta had held differently in the full 
bench decision of Gossami Sri v. Purushotum 
Gossami (9), that decision was really based on a 
decision reported in ILL.R. 3 Bom. 204, which 
had reference to an appeal from the Mofussal as 
shown by the decision of the same Court quoted 
above. Moreover, the Calcutta High Court has 
since come to a different decision as to another 
class of appeal under ciause 15 of Letters Patent 
of that Court in Jadu Nath Dandapat v. Hari Kar 
(10) and the principle of that decision should egually 
apply to an appeal from a Judge exercising the Original 
Jurisdiction ofthe Court. Fora like reason the decision 
of the Allahabad High Courtin the case Lachman Singh 
v. Ram Lagan Singh (11), appears to be in point. 


(6) (1917) 20 Bombay Law Reporter 185 at 218. 
(7) (1919) 21 Bombay Law Reporter 157. 

(8) (1905) 29 Madras 1° c 

(9) (1884) 10 Calcutta 114. 

(10) (1913) 13 Calcutta Law Journal 206. 

(11) (1903) 26 Allahabad i0 
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_If my brother Carr agrees with above statement 
of the law on this point I propose to pass the 
following order, as representing the decision of the 
Court :— 


I direct that the case be remanded to the Original 
Jurisdiction of the Court for the framing of issues 
on the question of fraud and all defences thereto, 
and the hearing of evidence thereon in conformity 
with the remarks in the previous pages of this judg- 
ment, And I further direct that, on such issues 
being framed and evidence taken, the records thereof 
and the'findings which may become to thereon 
shall be placed before such Division Court as the 
Chief Justice may direct for a final hearing of the 
appeal onits merits. I further direct that the question 
of costs be reserved for final decision by the Division 
Court which may finally hear the appeal. ; 

I have placed a draft. of these further remarks 
before my brother Carr: for his consideration when 
returning his draft judgment to him for reconsidera- 
tion and he has not dissented on the questicn of 
clause 34 of the Letters Patent being applicable to 
this decision. : 


Carr, J.—The facts of this case are as follows:— 
The parties were partners. Disputes arose between 
them and were submitted to arbitration. On the 9th 
May, 1920, the arbitrators made their award, and on the 
19th July, forwarded it to the Chief Court of Lower 
Burma with a request that it be filed, stating that they 
did so at the request of the present appellant. 

This award is a lengthy document of thirty-one 
paragraphs. The first twenty-nine give detailed 
instructions; the thirtieth directs that when all these: 
instructions have been carried out each of them (the 
parties) shall make good excess or deficit in cash.” The 
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thirty-first paragraph is unimportant. Itis clear ona 
perusal of this award that it is not really final. It does 
not fix either of the parties with a definite liablility to 
the other. Nor it is possible without going beyond 
the award itself to fix any such liability. : 

Miscellaneous Proceeding No. 146 of 1920 was 
opened. The present*respondent filed objections and 
contended also that the proceedings should be postponed 
until after the decision of Civil Regular Suit No, 322 of 
1920, which he had instituted on the 29th June, and in 
which he sought to have the award set aside. The 
objections were disallowed and on the 9th September 
1920, the learned Judge on the Original Side directed 
that that the award be filed and be enforceable as a 
decree. 

An apppeal against this order was dismissed. Suit 
No. 322 was also subsequently dismissed. 

Onthe 20th May, 1921, the present appellant 
filed an application for execution of the award-decree 
(Execution No. 110 of 1921). Head 5 of the application 
form reads “ Whether any and what adjustment of 
the matter in dispute has been made between the 
parties subsequently to the decree.” Against this 
head was entered “In pursuance of the decree 
adjustments have been made as a result of which 
there remain due to the decree- holder Rs. 7,712-8-0.” 
With the addition of costs a total amount of Rs. 7,728-8-0 
was shown as due, against head 7. 

The application was for the arrest and imprisonment 
of the judgment debtor. It was accompanied by an 
affidavit in which it was alleged that the respondent 
was leaving for Madras by steamer that same evening. 
In paragraph 2 of this affidavit it was stated: “ The 
above-named S.P.S.T.R.M. Raman Chetty (respondent) 
has neglected to comply with the requirements of the 
said decree, under which there remains due to in (sic) 
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the sum of Rs. 7,712-8-9.” An immediate warrant, was 
asked for. This was refused by the Deputy Registrar 
and the application went before the Judge. He too 
refused to issue a warrant, but ordered issue of a 
notice to show cause. In his order the Judge said 
“Tf it were clear on the face of the award that the 
sum specified was due on ‘the decree I would have 
no hesitation in issuing a warrant for his arrest! 
But such is by no means clear on the face of the 
award which is a complicated matter between two 
chetty firms.” ‘The Deputy Registrar had given 
similar grounds for his refusal to issue a warrant. 

Thereafter the execution proceedings were dealt 
with by the Deputy Iegistrar and never again came 
before the Judge. 

The notice was served on the same day (20th 
May) but apparently respondent did leave on that 
day. But he must have had time to give some 
instructions.” On the 23rd May Counsel appeared for 
the respondent and asked for time to file objections. 
- -On the 20th June an affidavit sworn by respondent’s 
‘agent was put in. In this he stated that he had 
sent two letters and one telegram to the respondent 
and had received no reply. He drew the inference 
either that respondent was not at his home or that 
he must be seriously ill, and said that it was 
impossible to prepare objections withont proper 
instructions from his principal. Further time was 
granted till the 4th July. . 
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On the 27th June the appellant filed an amended 


application. This was the same as the first except, 
that against head 5 the amount shown as due was 
Rs. 18,993-11-6, instead of Rs. 7,712-8-0, and that 
there was a corresponding alteration against 7. This 
application was accompanied by an affidavit in which 
appellant said ‘‘The- mistake in my former affidavit 
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was due to the figures having to be worked out in 
great haste, the defendant being about to leave the 
jurisdiction of the Court.’ On this coming up on 
the 4th July the respondent’s. Counsel again took 
time to the 18th July. On this date respondent’s 
Counsel stated that an appeal had been filed and 
application for stay of execution had been made on 
the Appellate Side. The Deputy Registrar adjourned 
the matter till the 21st July, saying that if by then 
no order for stay had been received he would 
procced with the application. On the 21st July the 
Deputy Registrar ordered execution to issue as 
prayed. 

Process-fees were not paid and on the 16th 
August the application was struck off- 

With reference to the statement of respondent’s. 
Counsel on the 18th July it should be noted that the 
appeal Civil Miscellaneous Appeal No. 69 of 1921 
had been filed on the 15th March 1921. On ihe 
15th July the application for siay was filed. It wag 
rejected on the 16th August. ae 

On the 3rd September, 1921, a fresh application _ 
for execution was filed by the appellant. On this a 


_ warrant was issued for attachment of certain pro- 


notes in the possession of respondent’s agent. An 
order was also issued to respondent’s agent to 
appear for examination .on the , 9th September, 
Instead of appearing he paid in the amount alleged 
to be due under the decree. At the same time he 
applied that the appellant should not be allowed to 
withdraw the money without furnishing security, 
This application was finally rejected on the 3rd 
October and on the following day the money was. 
paid out to appellant’s Counsel. 

On the 2nd June, 1922, the respondent filed an 
application praying that appellant be called upon to 
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show cause why the execution proceedings should 
not be set aside and why the amount realised should 
not be refunded. In this petition he denied that 
there had been any adjustments between him and 
the appellant and alleged that the latter had fraudu- 
lently misled the Court by alleging that there had 
been an adjustment. He alleged further that nothing 
like Rs. 18,993-11-6 would be due by him under the 
award. He said also that appellant had taken advan- 
tage of his illness and absence in India to realise 
this sum. Finally he said that on his return to 
Burma he had called upon the appellant to furnish 
~ an account showing how he had “ forged the sum of 
Rs. 18,993-11-6” but kad received no reply to this 
question. aa, 

Appellant filed an affidavit in reply to this petition. 


In it he denied the charge of fraud-and-said that he 


had never alleged that adjustments had been made 
with the respondent. He further alleged that the 


amount realised was due to him. Respondent filed. 


a counter-affidavit in reply. 

The respondent: was required to stamp his petition 
as asuitand it washeard.. No witnesses were examined 
and: the matter was decided on the Court records 
and the affidavits. 

The learned Judge on the Original Side held that 
_there was no fraud, and that the Court had not been 
misled by the appellant’s representation, since it had 
the decree before it dnd could not have been misled 
as to the nature of the decree. He pointed out, 
however, that what the appellant in his application 
had called an adjustment was clearly not an adjust- 
ment within the meaning of Order 21, Rules 2 and 11 
of the Civil Procedure Code. 

He held that: the (award) decree was not one 
capable of execution and that the Court therefore had 
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no jurisdiction to order execution: He ordered the 
appellant to pay into Court the amount which had 
been paid to him, and further directed an enquiry 
by the Deputy Registrar as to the amount due, and to 
whom, under the decree. ; 
Against this order this appeal was filed. Counsel 
for the respondent did not in the first instance argue 
that there had in fact. been fraud, but this issue 
was raised by my learned brother Lentaigne, and has 


“been fully argued. 


After careful consideration I am of opinion that 
there was no fraud, and that we have on the record 
sufficient material for this finding. That the appellant 
used the word ‘adjustment’ in an incorrect and 
misleading sense is clear. But there seem to be no 
grounds for holding that he did so with intent to 
deceive. In his affidavit filed along with the first 
applicatibn he said that respondent had failed to 
comply with the requirements of ‘the decree,. and it 
is clear that he could not have misled the respondent 
himself into thinking that there have been an adjustment 
between the parties. Respondent must necessarily 
have known that he had not been a party te any. such. 
adjustment. And it is difficult to believe that res- 
pondent’s agent and legal advisers were misled. . The 
latter had appeared for respondent in the original 
proceedings and on his behalf had strenuously opposed 


‘the filing of the award. They had appeared for him 


in an application for review of the order filing the 
award, and also in Suit No 322 in which he sought 
to have the award set aside. ‘They did not appear 
for him in his appeal, which was pending at the 
time of the application, but if they did not at that time 
know of the pendency of that appeal they certainly 
did know of it by the 18th July. Could they in 
these circumstances have believed that there had. 
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‘teen an adjustment between the parties ? In my 
opinion they could not. . 

-But if in the first instance they had been so 
‘deceived the amended application and affidavit of 
the 27ih June must have opened their eyes. That 
caffidavit was, in my opinion, quite sufficient to show 
that the word “adjustment” as used by the appellant 
-did not mean an adjustment between the parties at 
which the amount claimed was agreed to be due. 
The statement that the mistake in the earlier appli- 
cation and affidavit was due tothe fact that: the 
figures had to be worked out in great haste directly 
contradicts the idea of any such adjustment. The 
suggestion that there might have been an adjustment 
which, without definitely fixing the amount due left that 
amount ascertainable by a mere arithmetical calcula- 
tion, seems to me hardly tenable. But on the assump- 
tion that that theory is tenable this second affidavit 
clearly gave the respondent's legal- advisers sufficient 
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material for the filing of an objection without waiting ~ 


for specific instructions from their client: They 
-could, and should, have objected te the amendment 


and have asked the Court to order the examination 


of the appellant and to require him to explain how .. 


he arrived at the amount-due and how it was possible 
‘for him to have made such a great mistake in his 
‘first application. Why they did not take this obvious 
‘course it is impossible to say. That they did not do 
so would be next to incredible were it not appateat on 
the records. 

Nor can i hold that the Coark was dovetved, Both 
‘the Deputy Registrar and the Judge at the outse; 
‘recognised that the decree did not make it clear that 
‘any specific sum-was due and that for the statement 
ahat such a sum was due they had nothing but the 
allegation of the appellant. On that recognition they 
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took the entirely proper course of refusing to issue a 
warrant and of issuing instead a notice giving the 
respondent the opportunity of showing cause. 

When theamendment was filed the Deputy Registrar 
might perhaps have asked the appellant to explain, 
but I do not think it was incumbent on him to do so. 
The respondent was represented before him by one of 
the leading firms of lawyers in Rangoon and if they took 
no objection, but merely sought to gain time, the pre- 
sumption was that they had no vaild objection to offer. 

It has been suggested that the fraud lies more in 

the statements of the amount alleged to be due, against 
head 7 of the applications for execution, than 
in the incorrect use of the word ‘‘ adjustment.” I am 
unable to agree. Those statements could deceive no 
one. Obviously the respondent could not be deceived 
and both his legal advisers and the Court had only 
to look at the award to see that it did not award any 
specific sum. That the Court at any rate recognised 
this from the start is clear from the orders of both 
the Deputy Registrar and the Judge. 
_ In my opinion, therefore, the learned Judge on the 
Original Side was right in holding that there was no 
fraud, and the execution proceedings cannot be set 
aside on the ground of fraud. 

Nor do I consider that we should return the | 
case for a further finding on this question. Mr. Das 


‘for the respondent has stated verbally that he has 


no objection to this question being decided on the 
materials on the record. And Mr. Leach’s reply to 
Mr. Justice Lentaigne’s question on this*point appears 
to me to be a contention that all the points arising 
were fully heard and decided by learned oe on the 
Ori ginal Side. 

Apart from these statements of the nee 
Counsel I am of opinion that there is no ground. for 
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a return for further findings. Though no issues were 
framed there can be no doubt that the parties were 
fully aware what questions were in fact in issue. The 
respondent had alleged fraud and if he had further 
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he should have asked for this to be done. And if he 


wished to have the appellant examined he should 


have asked for this. There is, I think, no room for 
doubt that the respondent intended to rely on the 


‘records alone. 
The question remaining is whether the learned 


Judge was right in setting aside the proceedings on the. 


ground of want of jurisdiction. 

He held that the award was in fact incapable of 
execution and that therefore the Court in executing 
it acted without jurisdiction. In his order he 
discussed two decisions of the Judicial Committee. 
The earlier of these is Mungul Pershad Dichit v. 
Grija Kant Lahiri(1). In this their Lordships held 
that ‘‘ Although the execution of a decree may have 
been actually barred by time at the date of an 
application. made for its execution, yet, if. an order 
for such execution has been regularly made by a 
competent Court, having jurisdiction to try whether 
it was barred or not, such order, though erroneous, 
must, if unreversed, be treated as valid.” On page 55 
of the report, in the summary of the argument, I find 


following : “ Counsel argued that, as a decree, of 


which the execution was already barred, could not 
be revived, this decree should not, by the 
proceedings taken in 1874 have been rendered 
capable of being executed. Sir B. Peacock observed 
that the objection that execution had already in 1874 
been barred, if tenable, should have been taken 


(1) (L881) & Cal. 51. 
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_ before the making of the order of the 8th October, 


1874.” On page 59, inthe course of his judgment 
Sir Barnes Peacock said, “ Here an order for 
attachment was made by the subordinate Judge on. 
the 8th October, 1874, after notice served on the: 
judgment-debtor on the 23rd September, 1874, to — 
show cause why the decree should not .be executed. 
against. him. The order was made by a Court having. 
competent jurisdiction to try and determine whether 
the decree was barred by limitation.” 

This statement of the favts shows that that case 
and the present one were very closely para lel. 


'Excluding unessential details—the name of the Court. 
‘and the dates—we have only to strike out the last 


three words of this quotation and to substitute the 
words ‘capable of execution’? and the quotation 
becomes exactly applicable to the present case. 

Later, on the same page, his Lordship. said - 
‘Assuming. . . . . . that the decree was barred 
and that the subordinate Judge ought to have dismissed 
the petition upon the ground of limitation, although 
it was not set up or relied upon the judgment- 
debtor, still his order, though erroneous was valid, 


not having been reversed.”’ Still on the same page 


he said: ‘The Judges said, ‘A decree once dead 
no proceeding. by means of an application out of 
time could revive it.’ But as already observed, the 
subordinate Judge had jurisdiction upon the petition 


of the 8th October, 1874, to determine whether the 


decree. was barred on the 8th October, 1871 (sic ?. 
1874), and he made an order that attachment should 
issue. He, whether right or ‘wrong, must be’ ton- 
sidered to have determined that it was not barred.” 
He went on to point out that the order if: not 
reversed. was as valid as if it had been affirmed on - 
appeal by the High Court. 
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The learned Judge on the Original Side held that 
this decision was not applicable because “ In that 
case there was a decree of the Ccurt capable of 
execution if not time-barred.’’ I am unable to agree 
with the view. If the decree in that case was time- 
barred it was incapable of execution. And if a 
decree is incapable of execution it makes no difference 
whether it was so ab initio or has become so by lapse 
of time. ; 

Applying this decision of the Privy Council to 
this case I am of opinion that, on an application for 
execution of this decree the Court had jurisdiction 
to decide whether the decree was capable of execution 
or not, and that, having actually executed the decree 
the Court must be considered to have decided that 
it was capable of execution. And further it must be 
held that the order of the Court, though erroneous, 
is valid, not having been reversed. > 

The next case is Ram Kirpal v. Mussamat Rup 
Kuari (2). The headnote (in 11 I.A.) reads :— 
“ A Judge having decided in the course of execution 
proceedings that the decree according to its true 
construction awarded future mesne profits, held, that 
such decision having been or become final was 
binding between the parties, and could not at a 
later stage be set aside and future mesne profits - be 
disallowed.” 

On page 42 their Lordships said “ It was 
contended at the bar, on behalf of the respondent, 
that if the decree of the Sudder Court did not 
award mesne profits, Mr. Probyn had no jurisdiction 
to hold that it did and consequently that in that 
case the subsequent orders, which were based upon 
Mr. Probyn’s judgment, were properly reversed by 





———. 


"(2) (1883) 6 All. 269;- (also), 11 LA. 37. 
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the High Court, who were~correct in putting their 
own construction upon the decree of the Sudder 
Court. Their Lordships cannot concur in that view. 
The decree of the Sudder Court was a written 


document. Mr. Probyn had jurisdiction to execute 


that decree and it was consequently within his 
jurisdiction and it was his duty to put a construction 
upon it. He had as much jurisdiction, upon 
examining the terms of the decree, to decide that it 
did award mesne profits as he would have had to 
decide that it did not.”” They went on to say that 
the High Court erred in deciding that the decree 
did not award miesne profits, because Mr. Probyn’s 
decision that it did was binding upon. the parties. 

The learned Judge dismissed this decision also zs 
not applicable to this case because “‘ Mr. Probyn in 
passing an interlocutory judgment in execution was 
construing a decree presumably capable of execution.” 
Here again I must differ. If upon a correct construc- 
tion, the decree did not award mesne profits then 
it was to that extent, a decree not capable of 
execution. But the Judge held that it did award mesne 
profits, or in other words that it was executable in 
this respect, and it was held that, right or wrong, 
his decision was valid and binding on the parties. 

This case is not so closely parallel with the 
present one as -was that last discussed. But it does 
te-iterate the principle that where a Court having 
jurisdiction decides a question that decision is valid 
and binding unless reversed. It is in this that it 
differs frgm the case of. Kalka Singh v.. Parasram 
{3) in which it was held that that an order made without: 
jurisdiction is a nullity and must bedisregarded. The 
facts as stated in the judgment of their Lordships 
on page 70 were “ Kalka Singh and Chet Singh, the 

(3) (1894) 22 L.A. 68, : 
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present appellants, held a decree dated the 10th 
October, 1866 ... . . « » The decree of the 
10th of October, 1866, did not contain any order or 
direction for payment of mésne profits. 


The present appellants, however, made an appli- § 


cation in their suit for payment to them of mesne 
profits accrued during the time they were out of 
possession after the decree of the 10th of October, 
1866. On the 3rd_ of. April, 1877, the Deputy 
Commissioner made: an order in assumed execution 
of the decree giving the decree-holder mesne profits.” 

Later, on the same page, their Lordships said 
“Tt is not disputed that the Court executing the 
decree of the 10th of October, 1866, had in fact no 
power to award mesne profits not mentioned in that 
decree, and their Lordships agree with the Judicial 
Commissioner that the order of the 3rd of April, 
1877, was no decree and was made_ without 
jurisdiction.” 

Again, on page 74, they said “The truth is, there 
was no decree for mesne profits, and the Court 
could not, under the guise of execution, either add 
words to the decree or give it a new and extended 
effect a | Seas 
This seems to be in favour of the view taken by 
the learned Judge on the Original Side and against 
the appellant’s case. But if this. is so then it is clearly 
contrary to the decision in Mungul Pershad’s case 
(1) and if that-were so one would have expected 
their Lordships to express their disapproval of the 
earlier decision, which they did not do. The distirc- 


tion between the two cases seems to bé that in the’ 


earlier case the Judge construed the decree as 
awarding mesne profits, and it was held that he had 
jurisdiction to do so. In the later case it would 
seem that there was no question of construction of the 
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decree. The Deputy Commissioner appears to have 
passed an order supplementing the decree by granting 
mesne profits though there had been no mention of 
them in the decree itself. This obviously was an 
order that he had no jurisdiction to pass in execution. 
In my view, therefore, this decision is not an 
authority in favour of the order now under 
appeal. 

In Venkatanarasimha Naidu v. Papammah (4), 
the Madras High Court held, on the authority of the 
first two cases above discussed and of Bani Ram 


-v. Nanhu Mal (5), that when a Court had. 


executed a decree which was in fact unexecutable it 
must be held to have construed the decree as: 
executable and the execution proceedings were valid. 

Bani Ram’s case was very similar to that of Ran 
Kirpul Shukul (2), to which their Lordships referred 
in their judgment, and does not call for separate: 
discussion. 

I agree with the learned Judge on the Original 
Side that the other cases mentioned in his judgment 
do not carry the question any farther. 

On the authority of these three decisions of the 
Privy Council there can be no doubt that if the 
Court, in the execution proceedings, had come to a 
specific finding that the decrée was executable that. 
would have been a valid and binding decision. And: 
Mungul Pershad’s case (1) is authority for the view 
that though the Court did not come to a specific 
finding on the question, yet since it executed the 
decree, it must be considered to have held the 
decree executable, and that its Order is valid and 
binding. 

I would therefore allow the appeal and set aside. 
the order of the Court below and direct that the 

(4) (1895) 19 Mad. 56. (5) (1884) IT 1,A. 181, . 
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money deposited in Court be repaid to the appellant. 
I would also direct the respondent to pay the 
appellant’s costs in both Courts. 

Lentaigne, J., being the senior Judge of the 
Division Bench, by virtue of the clause 34 of 
the Letters Patent, his opinion prevailed and the 
judgment delivered by him became the judgment 
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of the Bench. The appellant therefore preferred his . 


present appeal in the High Court under the provi- 
sions of* clause 13 of the Letters Patent and the 
same was in due course heard by a Bench of three 
Judges (Robinson, C.J., Young and Brown, JJ.) with 
the result reported below. 


_Leach—for the Appellant. 
Dass—for the Respondent. 


- Rosinson, C.J..This is an appeal under Sones 
13 of the Letters Patent from a Division Bench of 
this Court, the Judges composing which differed in 
opinion. 

My brother Lentaigne was of opinion that die 

matter should be remanded for the purpose of fram- 
ing issues on the question of fraud and all defences 
thereto, and the hearing of evidence thereon: and 
on that such issues being framed and evidence taken, 


the records thereof and the findings thereon should - 


be returned to this Court. 


My brother Carr was of opinion that the appeal. 


should be allowed; that the order of the Court 
below should be set aside.; and that the money 
deposited in Court be repaid to the appellant. 
The facts which gave rise to this apa tieay are as 
follows :— 
_ The present appellant and the respondent were 
partners in a money-leading business. Disputes 
arose, and they desired to dissolve their partnership 
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in order to decide what money or what securities 
should be taken by each of them. The disputes 
between them were referred to the arbitration 
of four Chettiars, The arbitrators made their award 
in writing.’ It is a very long and complicated 
document deciding that certain securities of a certain 
estimated value should be taken by one party, and 
certain others of a specified value were to be taken 
by the’ other. The award indicates the minner in 
which calculations are to be made and lays Gown the 
ruies to govern the account taking in respect of' a 
large number of questions. It does not decide what 
sum is due by one to the other, but purports to: lay 
down principles upon which the two parties should © 
make calculations and arrive at a final division. The 
respondent then filed a suit to set aside the award. 
The suit was eventually dismissed. - On this suit 
being filed, the arbitrators, at the request of the 
appellant, submitted their award to the Court with 
a request that it be filed. The Court filed: the 
award, and it, therefore, in accordance with the pro- 
visions of section 15 of the Indian Arbitration Act, 
1899, became enforceable as if it were a decree of 
the Court. On the 20th of May, 1921, appellant filed 
an application for execution of the award. In 
column 5 of the application it is set out ‘In pursu- 
ance of the decree adjustments have been made 
as a result of which there remains due to the 
decree-holder Rs. 7,712-8-0." The mode in which 
the assistance of the Court was required is put down 
as ‘By arrest and imprisonment of the judgment- 
debtor.” The matter came before the Deputy Regis- 
trar. The Deputy Registrar’s order is “ The award is 
a very complicated and lengthy document and it does 
not award a specific sum against respondent. The 
amount for which execution is asked for has, it is 
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stated in column 5, been arrived at as the result of 
adjustments made according to the award. This is 
a case in which the respondent must have an oppor- 
tunity of showing cause and I decline to issue a 
warrant of arrest without first issuing notice.” 

' The matter was forthwith laid before my brother 
Rutledge, who took the same view. He said “If it 
had been clear on the face of the award that the 
sum specified was due_on the decree, I would have 
issued a warrant. But such is by no means clear on 
the face of the award, which is a complicated matter 
between two Chetty firms.” Respondents were given 
time to file their objections on the 20th June, and 
again on the 4th July, 1921. In the meantime on 
the. 27th of June, 1921, an amended application was 
‘putin. It was amended only in respect of the amount 
for which execution was sought which is therein 
raised to Rs. 18,993-11-6. It was alleged that owing 
to. the departure of the respondent to Madras the. 
so-called adjustments had been very hurriedly made, 
and ihat mistakes had occurred. On the 4th of July» 
respondent’s advocate asked for further time which 
was granted to the 18th of July 1921. On that date 
respondent’s Counsel stated that an appeal had been 


filed and stay.of execution applied for, and he was 


given time to the 2ist July to produce an order 
of stay. On the 21st of July no stay order having 
been produced, warrant of arrest was ordered to 
issue. It did net, in fact, issue as the appellant did 
not file the necessary costs although given several 
adjournments to do so. Then on the 3{st August a 
third application for execution was filed by the 
appellant. Execution was asked (1) by an order to 
the agent of the respondent to attend for examin- 
ation, (2) that certain specified promissory notes 


should be seized and brought into Court, and (3) a. 
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prohibitory order in respect of a specified mortgage 
debt. On this, on 3rd September without any 
notice, attachment of the promissory notes and 
mortgage was ordered to issue, and the matter was 
fixed for hearing on the 9th of September. When 
the attachment was sought to be executed, the 
respondent’s agent paid the amount claimed into © 
Court, and it was subsequently. withdrawn by the 
appellant. s 

No appeal against this order was filed, and any 
appeal would now be time-barred. But on the 3ist 
of May, 1922, some nine months later, an application 
to set aside the order of the 3rd of September was 
filed. It is based on the ground of fraud. The 
matter was argued before my brother Rutledge, and 
his decision was that the Court had no jurisdiction 
to pass an order executing the award which, in his 
opinion, was incapable of exécution, and he se 
aside the proceedings and execution and declared 
them to be invalid. He then took up ‘the case as 
it had been left when the order to file the: award 
was passed. His order then directed an enquiry to be 
made by the First Deputy Registrar as to the amount 
due, and to whom it was due under the award. 
In short, he passed an order which is equivalen a 
preliminary decree in a suit to enforce an award. 
From that order the appeal is filed in which the 
two learned Judges differed in opinion, and the matter 
thus comes before this Bench in further appeal. 

It may be open to question whether the whole of 
these proceedings were not very irregular; it may be 
open to question as to whether it was open to ‘the 
learned Judge on the Original Side to convert this 
matter into a suit as he has done; and it may be 
open to doubt as to whether section 47 (2) of the 
Code of Civil Procedure authorises such an action 
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But we have been asked by both parties to decide 
one question, viz, whether the order of the 3rd. 
September 1921, not having been appealed against 
and having thus become final-and binding, can now 
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can be set aside or treated as a nullity, to merely 
confirm the decree or order of the Original Side 
‘and allow an enquiry to be held. It is clear that 
the award does. not specify any final sum as due 
by one party to the other. It is clear that the 
award is in nosense a final decision of the matter 
in dispute, and that it is miore in the nature of a 
preliminary decree from which a final decree can 
only be arrived at after an enquiry such as has now 
been directed. Were we to set aside all these 
proceedings and merély hold that the award is 


-incapable of execution, the parties *.would find . 


themselves merely where they were before a reference 
was made to the arbitrators. Both parties desire 
that the award should be worked out and a position 
has now been reached in which this can be 
satisfactorily done, and, therefore, I do not consider 
that we are called upon or bound to interfere. 

The question for decision, then, is whether the 
order of the 3rd September has become final and 
binding so that the Court has no jurisdiction to 
deal with it at all, or whether it was from the 
beginning a mere nullity. 

There can be no question that the award, as it 
stands, is incapable of immediate execution ; but an 
examination of the account books, the secures and 
documents, made on the lines indicated in: the 
award will enable the Court to decide what sum of 
money is due by one party to the other and to pass 
orders as to which of the two is entitled to the 
various securities. 
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We have been referred to several decisions of 
their Lordships of the Privy Council. The first is 
the case of Mungul Pershad Dichit and another vy. 
Grija Kant Lahiri (1). What was decided there 
was “A Judge in a suit upon a course of action is 
bound to dismiss the suit, or to decree for the 
defendant, if it appears that the cause of action is 
barred by limitation.’’ But if, instead of dismissing 
the suit, he decrees for the plaintiff, his decree’ is 
valid, unless reversed upon appeal; and the defend- 
ant cannot, upon an application to execute the 
decree, set up as an answer that the caiise of action 
was barred, by limitation.’’.. It was held that the Judge 
must be considered to have determined that the suit 
was not barred; and if his decision was not reversed 
on appeal, it became binding on the parties even 
though, as a matter of fact, the cause of action had 
been barred by time. In such a case there could 
be no question that the Court. had jurisdiction to 
decide the question of limitation, and that being so, 
he has jurisdiction to decide that it was barred or 
that it was not barred. He has_ jurisdiction, ie., to. 
decide rightly or to wrongly. But if he decides 
wrongly, .and the parties allow the decision to 
become final and binding by not appealing there- 
from, his decision can no longer be questioned. 

In the next case Ram Kirpal v. Rup Kuari (2), 
their Lordships were dealing: with the execution of 
a decree. Execution was sought for mesne profits, 
and the question as to whether the decree awarded 
any mesne profits, according to its true construction, 
arose. Their Lordships say ‘It was contended at 
the bar, on behalf of the respondent, that if. the 
decree of the Sadr Court did not award miesne 
profits, Mr. Probyn had no jurisdiction to hold 
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that it did, and consequently that in that case the 
subsequent orders, which were based upon Mr. 
Probyn’s judgment, were properly reversed by the 
High Court, who were. correct in putting their own 
construction upon the decree of the Sadr Court. 
Their Lordships cannot concur in that view. The 
decree of the Sadr Court was a written document 
Mr. Probyn had jurisdiction to execute that decree, 
and it was consequently within his jurisdiction and 
it was his duty to put a construction upon it. He 
had as much jurisdiction, upon examining the terms 


- of the decree, to decide that it did award mesne 


profits as he would have had to decide that it did 
not. The High Court assumed jurisdiction to decide 
that the decree did not award muesne profits, but, 
whether their construction was right or wrong, they 
erred in deciding that it did not, because the parties 


whether right or wrong, had decided that it did; a 
decision which, not having been appealed, was final 
and binding upon the parties and those claiming 
undet them.” oz 

The last case is that of Kalka Singh and another 
v. Parasram (3). This case also related to execution 
in respect of mesne profits. The decree in that case 
made no mention whatever of mesve profits ; all that 
was decreed was a right to recover a 7-anna share 
in a certain talug. The decree-holder made an 
application for payment to them of miesne profits. 
On this the Deputy Commissioner made an order in 


‘assumed execution of the decree giving the decree- 


holder’s mesne profits. His order was affirmed by 
the Commissioner, and a second appeal to the Judicial 
Commissioner was held to be inadmissible. The 
order of the Deputy Commissioner was not proceeded 





(3) (1894) 221A. 68. 
46 
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with for some reason, and several years later, an 
application to proceed upon it was dismissed by the 
District Judge on the ground that there was no 
decree giving mesne profits to the applicants. His 
decision was affirmed by the Judicial Commissioner. 
It was contended that the decisions of the District 
Judge“and the Judicial Commissioner were beyond 
their jurisdiction and ought to be disregarded on the 
technical ground, that they were bound by the order 
of the Deputy Commissioner. Their Lordships held,. 
it being not disputed that the original decree did 
not give mesne profits, the Deputy Commissioner in 
executing that decree had no power to award mesne 
profits, and his order awarding meswe profits was’ 
made without jurisdiction. The application to enforce 
it was therefore properly dismissed. Later on, they 
say ‘the truth is, there was no decree for mesne 
profits, and the court could not, under the guise of 
execution, either add words to the decree Or give it 
a new and extended effect.” , 

It is thus clear that the answer to the question 
before us turns on the question whether the Deputy 
Registrar had any jutisdiction to execute the award 
for the sums specified in the application. He could 
enforce the award as if it were a decree of the 
Court ; but he had no jurisdiction to add to the 
award or to extend its scope. In the first two cases 
cited the Judge had obviously jurisdiction and, even 
though his decision was obviously wrong, not having 
been appealed, it became final and binding. But, if 
in any case, the Judge has no jurisdiction to decide 
as he did, then his decision is a nullity. It is not. 
denied that the award is not executable as it stands. 
It is not denied that the award did not decree any 
specified sum. It did not decide that the respond- 
ent owed any sum whatever to the appellant; and to 
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treat it as awarding the sum of Rs. 18,000 odd to the 
appellant was adding to its-terms and extending its 
effect. This was entirely without jurisdiction ; the 
application for execution itself does not claim to be an 
execution of the ward as it stands, but only after 
certain adjustments had been made in accordance 
with its provisions. 

‘It has been argued that, although the Deputy 
Registrar came to no specific finding that the award 
was executable, the fact that he did grant execution 
of it leads to the result that it must be considered 
that he decided that it was executable. In Kalka 
Singh's case the facts were the same; but their 
Lordships did not hold that the order of the Deputy 
Commissioner was in any way a consideration of the 
decree. The order must have been passed just as 
- the order in this case was passed without any exami- 
nation of the decree. I am of opinion, therefore, 
that the order of the 3rd of September. 1921 was 
made without jurisdiction and that it may be treated 
as a nullity. 

For the respondent a second point was argued, 
vig., that the order was obtained by fraud. 

Iagree with my brother Rutledge that there is no 
indication of fraud at all in this case. I have no 
doubt that the application cf the 31st'of May, 1922, 
was based on the ground of fraud, merely because it 
was thought that, unless fraud was pleaded, there 
could be no chance of success. The fraud consists 
in the statement in column 5 of the application that 
adjustments had been made. It is said that the 
Court was misled into the belief that adjustments 
had been made by the two parties meeting and 
settling the various matters arising in accordance 
with the award. But it is perfecily clear that the 
word “ adjustment ” was not used in any technicai legal 
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sense ; and it is perfectly clear thatthe Deputy Registrar 
and the Court were fully aware that there had been no 
such legaladjustments. They had had the matter before 
{hem on many occasions for the arrest of the respondent 
who had goneto Madras. They were aware that the so- 
called adjustments were merely calculations made or 
said to have been made by the petitioner, and by no 
one else. The Court itself says that it was in no sense 
deceived or misled and that there is no basis for the 
allegation of fraud whatever. 

“I would, therefore, accept the appeal and reverse © 
the decision of the Division Bench. I would confirm: 
the order of the learned Judge on the “Original Side, 
this being done with the consent of both parties. — 

Each party will bear his own costs of this appeal. 


Youna, J.—I concur. 


Brown, J,—I concur. 
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APPELLATE CIVIL. 


Before Sir Sydney Robinson, Kt., Chief Justice, and Mr. Justice Brown, 


ANWAR ALLI SOWDAGAR 1924 
v. Aug. I. 


AMEER ALLI SOWDAGAR.* 


Cross-suits—Final decision in one suit, whether operating asres judicata to the 
other—Inconsistent and contradictory state of affairs—Civil Procedure 
Code (V of 1908), section 11. 

A, who had executed certain mortgages in favour of B in respect of three 
cargo boats, brought a suit for a declaration that the mo;tgages were made 
benami,in order to save the boats from attachment. B instituted a cross suit 
against A on the same deed for the recovery of the amount alleged to be due 
on the mortgage. The two suits were tried together, A’s suit was dismissed 
and B's was decreed. A filed two separate appeals against both the decreeS 
but his appeal in the suit-brought by B was dismissed for defaulf. 

Held, in the appeal against the decree in A’s suit thata final decision of the 
matter in question between the same parties existed and that the disnissal of 
A’s appeal in the suit brought against him by B had the effect of making final 
the trial Court’s mortgage decree which declared that the mortgages were 
not benami or mere colourable transactions. 

Ram Kirpal v. Ram Kuari, L.R.13 1 A. 37—referred to, 

Anant Das v. Udai Bhan Pargas, 35 All. 187; Dakhni Din v. Syed Ali 
Asghar, 38 All. 151 ; Gangadhar Kalwar v, Sekali Telin’, 34 C.L.J. 281; Isup 
Ali v. Gour Chandva Deb, 37 C.L.J. 185; Muhammad Jan v. Duli Chand, 

3 Lah, LJ. 473; Raman Chetty v. Muthuveerapba Chetty, 6 L.B.R. 93; 
Balers v Debia, 33 All. 51—followed. 

Abdui Majid v. Jew Narain- Mahto, 16 Cal. 233; Mariamuissa Bibi v: 
Joynab Bibs, 33 Cal. 1101 ; Panchanada Velan v. Vaithinatha Sastrial, 29 
Mad. 333—dissented from. 


The facts arising in this appeal appear from the 
judgment reported below. 


N. C. Sen—for the Appellant. 
Chari—for the respondent. 


Rosinson, C.J., and Brown, J.—Anwar Alli was 
the owner of a cargo boat. He executed three 
mortgages of this cargo boat in favour of Ameer 
Alli, the respondent. On the’ 3rd of July, 1922, 
Anwar Alli filed a suit alleging that the mortgages 


* Civil First Appeal No. 129 of 1923 against the decree of this Court on the 
Original Side in Civil eaee No. 353 of 1922, 
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of the boat were merely a benami transaction and 
intended only to save the boat from attachment at 
the instance of one Abdul Rashid. He alleged tha* 
the defendant falsely set up that he was the mort- 
gagee of the boat and threatened to have it sold 
and prayed for a declaration that he was the owne: 
of the boat, and for an injunction restraining the 
defendant from selling or transferring it to others. 

On the 16th of November, 1922, Ameer Alli 
brought a suit for the recovery of Rs. 11,416 due on the 
three mortgages. The two suits were tried together 
at the request of the parties, it being agreed that 
the evidence in one suit should be the evidence in 
the other. On the 16th of May, 1923, judgment 
was passed ir both cases, the principal judgment 
being written in Anwar Alli’s suit which was dismissed 
with costs. A separate form of judgment was written 
in Ameer Alli’s suit which was decreed for reasons given 
in the judgment in Anwar Alli’s suit. Two decrees 
were drawn up. There were two issues which were 
common to the two suiis, and both were decided in 
favour of Ameer Alli. Two appeals were filed by 
Anwar Alli, but his appeal in Ameer Alli’s suit was 
dismissed for default, with the result that -there is 
now a final and binding mortgage decree in favour 
of Ameer Ali. 

The appeal in Anwar Alli’s suit now comes up for 
decision ; and it is urged that by reason of the 
decision of the two issues. arising in this appeal 
having become final the principle of res judicata 
applies to the present appeal, which must be dis- 
missed on that ground. 

There was at one time considerable diversity of 
judicial opinion on this question. In Abdul Majid 


v. Jew Narain Mahto (1), Mariamnissa Bibi v.Joynab 


(1) (1889) 16 Cal. 233. 
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Bibi (2), (in this case the two Judges differed and 
the matter was referred to a third Judge), and in 
Panchanada Velan v. Vaithinatha Sastrial (F.B.) (3), 
the view was taken that the appeal would not be 
barred by the rule of res judicata. These cases 
were all considered by a full bench of the Allaha- 
bad High Court in Zaharia v. Debia (4), A large 
number of other cases were also cited differing from 
the previous decisions of other High Courts, and it 
was held that the doctrine of res judicata applied 
and the appeal was barred. That, case was followed 
in Dakhni Din v. Syed Ali ‘Asghar (5); and in 
Anant Das v. Udai Bhan Pargas (6). It was also 
followed by the Lahore High Court in Muhammad 
_Janv. Duli Chand (7). The previous Calcutta rulings 
were not followed by the Calcutta High Court in the 
case of Gangadhar Kalwar v. Sekali Telini (8), 
Again, in Isup Ali v. Gour Chandra Deb (9), all the 


authorities were cited, and it was held that the 


principle of res judicata applied. 

The same question has been considered by the 
late Chief Court of this Province in Raman Chetty 
v. Muthuveerappa Chetty (10), when Zaharia y. Debia 
(4) was followed. 

It is unnecessary to deal with these authorities 
again in detail. The question of resjudicata is not 
confined only to the provisions of section 11 of the 
Code of Civil Procedure as has been pointed out 
by their Lordships of the Privy Council in Ram 
Kirpal v. Ram Kuari (11). It was necessary that two 
appeals should be filed, and that was recognised. 





(2) (1906) 33 Cal, 1101. (7) (1921) 3 Lahore Law Journal 473. 


(3) (1905) 29 Mad. 333. (8) (1918) 34 Calcutta Law Journal 281, 
(4) (1916) 33 All.15. (9) (1921) 37 Calcutta Law Journal 185. 
(5) (1910) 33 All, 151. (10) (1911-12) 6 L.B.R, 93. 


(6) (1912) 35 All. 187. (11) (1883) L.R. 13.1.4. 37, 
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Anwar Alli’s appeal against the decision in favour of 
Ameer Alli having been dismissed, the position is 
that there is a final and binding mortgage decree 
‘deciding that the mortgages were not benami and 
mere colourable transactions, and the dismissal of 
that appeal by this Court has the effect of confirming 
the decree of the Court below to that effect. At the 
time that this appeal comes to be decided there 
exists a ‘final decision of the matter in question 
between the same parties. 

That being so, it. would be absolutely contrary to 
the principle of res, judicata for this appeal to be 
competent for then it would be possible to raise exactly 
the same question that was decided between exactly 


‘the same parties in another appeal and arrive ata 


decision to the contrary effect which would simply 
lead to an impasse in execution proceedings. 

In our opinion, there can be no doubt that the 
decision in Zaharia y. Debia (4) is the correct view 
to take on this question. That view has already 


been accepted in this province. 


The appeal will, therefore be dismissed, the 
decree of the Court below beirig confirmed, with costs 
throughout. 
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APPELLATE CIVIL. 


Before Sir Sydney Robinson, Kt., Chief Justice, and Mr. Justice Baguley. 


MA SHIN 1924 
v. Aug. 26. 


MAUNG SHWE BNIT anp ONE.* 


Cross-objection relating solely to costs—Whether to be treated as one requiring 
Court-fee under Article I, of Schedule I cr as a petition under clause (d): 
Article I, Schedule 1 of the Court-fees Act (VII of 1870)—Court-fees whether 
payable ad valorem—Valuation of cross-objection on costs. 

Held, that cross-objections, by the respondent relating solely to costs mvSt 
be stamped ad valorem on the amount or value of the sum claimed as costs. 
Babaji Hari v. Raja Ram, 1 Bom.75; Sharoda Soonduree Debee v. Gobind 

Monee, 24 W.R. 179—followed. 

Doorga Dass Chowdry +. Romanath Chowdry, 8 Moo. 1.A. 262—dis- 
tinguished. i ‘ 

Kemal Kumari Debiv, Rungpur North Bengal Bank, didn, 25 C.W.N. 934— 
dissented fron, : 


Anklesaria—for the Respondent. 


RoBinson, C.J.—The plaintiffs in this suit sold 
a piece of land belonging to them to the defendants. 
A deed of sale was drawn up and executed. The 
plaintiffs then brought the present suit, alleging that, 
owing to a mistake, another piece of lanc belonging 
to them had been specified in the deed as having 
been sold, and they sought cancellation of the deed, 
or rectification by inserting the proper description of 
the land that was intended to be sold and bought. 

The learned District Judge granted the plaintiffs 
a decree, cancelling the:deed.on their paying into 
Court, by a specified date, the amount of the 
purchase price and the costs of the defendants in 
both Courts. 

From that decree the defendants appeal, and fhe 
plaintiffs have filed a cross-objection as to-costs only, 


* Special Civil Second Appeal No. 247 of 1924 against the decree of the 
District Court of Insein in Civil Appeal No. 4 of 1924. 
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urging that the lower appellate Court. having decreed 
the suit, erredin disallowing the plaintiff-respondents’ 
costs, and directing them to pay the costs of the 
defendant-appellants. They were called upon to pay 
Court-fees on’ the amount claimed by them ; they 
objected, but the matter having been the subject of 
a decision of a Bench of this Court last year in 
Civil Regular Appeal No. 166 of 1923, the Taxing 
Master ordered them to pay the full Court-fees on 
the amount claimed, and they have done so under 
protest. They then applied that they be heard by 
the Court on this.question, and they rely on the case 
of Kamal Kumari Debi v. Rungpur North Bengal 
Bank, Ltd. (1). 

This petition has been directed to be laid before 
a Bench of this Court, and now comes up for 
decision. ; _ 

The learned Judge, in the casé quoted: above, has 
dealt with all previous decisions, except some of the 
very earlier ones. All the decisions cited, as weli as 
the decisions in Sharoda Soonduree Debee v. Gobind 
Monee (2), and Babaji Hari v. Raja Ram (3) 
take the view that the memorandum of cross-objections 
must be stamped ad valorem. 

The learned Judge is unable to follow them, partly 
because in some no reasons are given, partly because’ 
the point was assumed, and partly because the dictum 
of their Lordships of the Privy Council in Doorga 
Dass Chowdry v. Ramanath Chowdry (4), was not 
referred to. Some of the authorities, no doubt, deal 
with cross-objections as to matters in dispute in a 
suit as well as to the order as to costs. 

I desire to confine this decision to the point 
immediately before us, and it must not be taken 





(1) (1920) 25 C.W.N. 934. (3) (1877) 1 Bom. 75. 
(2) (1892) 24 W.R.179. (4) (1859—61) 8 Moo. 1.A. 262, 
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as expressing any opinion as regards any other, 
matter. 

The questions we have to decide are : Whether 
a cross-objection which relates to costs, and costs 
only must be stamped under Article I of Schedule 
I of the Court-fees Act, or merely treated as a 
petition under clause (d), Article I, Schedule IT of 
that Act. . 

. With the greatest respect, I regret I am unable 

to agree with the learned Judge in Calcutta. His 
decision appears to.me to be based almost entirely 
on the dictum of their Lordships of the Privy Council 
in Doorga Dass Chowdry’s case (4). He says in 
that case the question was whether costs of suit could 
be added in calculating the appealable value of 
Rs. 10,000 to the Privy Council, and the Judicial 
Committee held that “the costs of a suit are no part 
of the subject-matter in dispute.” 

Their Lordships of the Privy Council were dealing 
with an Order in Council, and whether special leave 
to appeal should be granted. The appealable sum 
was admittedly under Rs. 10,000, and the Lord 
Chancellor, in refusing leave, pointed out that the 
interest accruing subsequent to the decree could not 
be added to the capital sum decreed for the purpose 
of reaching the appealable amount. And he goes on : 
“Here the interest, under any circumstances, would 
not be sufficient, for, to arrive at the necessary 
amount, you must add, as you seek to do, the costs, 
Now, the costs of a suit are no part of the subject 
matter in dispute, and cannot be used for the purpose 
you seek a oe ee 

These last words are not quoted by the learned 
Judge in Calcutta, and it is clear, to my mind, that 
their Lordships. were dealing with a special point, 
and that their dictum must not be extended further 
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than the point that was immediately before them. 
They were laying down what was an obvious proposi- 
tion that the amount decreed as costs could not be 
added to make the amount or value of the subject 
matier up to Rs. 10,000. In general! terms, no doubt 
costs do not form part of the subject matter in 


_ dispute ; they ordinarily merely foliow the result. 


‘Section 16 of the Act, VII of 1870, required a 
respondent filing a-cross-objection to pay the Court- 
fee before being heard. That section has now been 
repealed, and cross-objections have been included 
in Article I of Schedule I of the Act instead. There 
is no ground for supposing that it was intended to 
make any change in the law when this was done ; 
the only change being that Court-fees have to be paid 
when the cross-objection is filed and not merely before 
the hearing. In my opinion, it is wrong to assume 


that the words “amount or value of the subject- matter 


in dispute’’ mean, in reference to a cross-objection, 
“the amount or value of the subject matter in dispute 
in the suit.” To do that, it would be necessary to 
add words to the Schedule which do not appear there, 
and the “amount or value of the subject matter in— 
dispute” in a cross-objection as to costs only, must, 
I think, be clearly, read as meaning the “amount or 
value of the sum claimed as costs.” 

- In my opinion, therefore, the dicision of a Bench 
of this Court in Civil First Appeal No. 166 of 1923 
was correct, and the order of the Taxing Master 
following that decision was also correct. 


‘Bacutey, J.—I concur. 
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APPELLATE CRIMINAL. 
‘Before Mr. Justice Carr. 


SAN DUN 
v. 
KING-EMPEROR+* 


Burma Habitual Offenders’ Restriction Act, section 7—Code of Criminal 


Procedure (V of 1893), Chapter VII~Courts not competent to go outside 

the record —Evidence of gencral repute how far admissible—Possession of 

a revolver not provable by general repute—Section 117 (4), Code of Criminal 

Procedure—Judgment should disclose reasons for the finding arrived at— 

Sections 367 and 424, Code of Criminal Procedure. 

Held, that under sections 367 and 424 of the Code of Criminal Procedure 
a judgment should disclose the reasons for arriving at the finding. 

Held, also, that in proceedings under the Burma Habitual Offenders’ 
Restriclion Act as well as. under Chapter VIII of the Code of Criminal 
Procedure, the Courts must not act on anytbing extraneous to the evidence on 
the record. ; 

Held, also, that evidence of general repute was admissible only to the 
extent provided for in section 117 (4) of the Cose of Criminal Procedure 
and that the possession. of a revolver by the accused could not be held 
proved by the evidence that he was reputed to possess a revolver. 


_ Carr, J.—An order of restriction under section 7 
of the Burma Habitual Offenders’ Restriction Act, 1919, 
has been passed against the petitioner. His appeai to 
the District Magistrate was admitted but the judg- 
ment of the District Magistrate does not comply 
with the requirements of sections 367 and 424 of 
the Criminal Procedure Code. All that the District 


Magistrate says is that he has considered the 


evidence carefully and thinks it is sufficiently strong 
to justify the order. Thus no reasons are given for 
the decision. ae 
Moreover the District Magistrate says that he has 
made local enquiries. This seems to indicate the 
existence of an idea that in cases under this Act and 


- * Criminal Revision No. 4248 of 1924 from the order of the Subdivisional 
Magistrate of Prome in Criminal Miscellaneous Trial No. 68 of 1924. 
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under Chapter VIII of the Criminal Procedure Code 
the ordinary rules of Criminal Procedure and of 
evidence are abrogated. This is an entirely erro- 
neous idea but it appears to be somewhat wide- 
spread and it is therefore desirable ‘to point out 
the fallacy. ; 

In cases such as this the Court must act on 
evidence duly recorded in the presence of the. 
accused person and it is not open to it to take into 
consideration any information obtained otheriise 
than from such evidence. I am referring here, of 
course, to the final decision in the case, and not to 
the initiation of the proceedings. . 

Again, in such proceedings it is not everything 
that may be proved by evidence of general repute. 
The ordinary rules of evidence apply, with such 
modification only as is made by section 117 (4) of 
the Code of Criminal Procedure. This clause 
lays down that “ For the purposes of this section 
the fact that a person is an habitual offender or is 
so desperate or dangerous as to render his being at 
large without security hazardous to the community 
may be proved by evidence of general repute or 
otherwise.’ No extension of evidence of general 
repute beyond these limits is permissible. 

' This section is made applicable to the Habitual 
Offenders’ Restriction Act by section 4 of that Act, 
and section 3 of the Act permits an order of 
restriction to be passed in any case in which under 
section 110 of the Criminal Procedure Code secu- 
tity could be required. : 

In this case the Magistrate found that the 
petitioner is such a dangerous person that it would 
be .hazardous to leave him at large. But he bases 


this finding on the further finding that the petitioner 


surreptitiously owns a revolver, which, he says, is 
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“the most prominent point against him.” This find- 
ing is*based solely on evidence that the petitioner is 
reputed to possess a revolver. There is no witness 
who has ever seen him with a revolver or who has 
any other grounds than information for believing that 
he has one. It is purely hearsay and since it does 
not relate tou a fact which can be proved by evi- 
dence of general repute it is entirely inadmissible. 


ORIGINAL CIVIL. 
Before Mr. Justice Lentaigne. 


ROWE & Co., Ltp. 
v. 
TAN THEAN TAIK.* 


Presidency-Towns Insolvency Act (III of 1909), section 17—Suit filed without 
leave of Court against an insolvent, who was refused his discharge— 
Application for such suits to be ssc pending the obtaining of such leave 
wiether tenable = 

Held, that the refusal of his discharge to an insolvent did not determine the 
insolvency proceedings and that the bar against the commencement of a suit 
against him after the adjudication order continued to operate in spite of the 
refi sal of bis discharge. 

Held, also, that a suit field after such refusal without the leave of the Court 
being barred at the commencement, the Court should not order a stay of the 
proceedings pending the obtaining of the leave but should reject the plaint 
under Order 2, Rule 11 of the Code of Civil Procedure, 

In. re Dwar kadas Tejtandas, 40 Bom. 235, Jeun Muchi v. hadhivar: Much 
32 Cal. 339 ;.V. M. Assan Mahomed Saitib v. M. E. Rahim Sahib, 43 Mad. 579 
—referred to, 


Patel—for the Plaintiff. 
Gregory—for the Defendant. 


LENTAIGNE, J.—In this case the plaintiff sues the 
defendant for Rs, 3,407-10-0 as the balance due in 
respect of goods supplied to the defendant on credit 
to the value of Rs. 4,681-15-0 in the months of 





* Civil Regular No. 326 of 1924, 


643 


1924 


San DuN 
v. 
KinG- 
EMPEROR. 


Carr, J. 


1924 - 
Sept. 3. 


644 


1924 
RoweE & Co. 


uU. 
Tan THEAN 
TAI, 


LENTAIGNE, 


INDIAN LAW REPORTS. - [ VoL. II 


January, June, July and October 1922 after allowing 
credit for Rs, 1,274-5-0. paid to account. In his. 
Written Statement the defendant admits each and 
every allegation in the plaint, but alleges that he 
was adjudicated an insolvent on the 20th December 
1922 and that his discharge was refused on the 11th 
June 1924. He then pleads that the plaintiff should 
in the first instance? have applied for leave to sue 
the defendant before filing the suit ; and that as the 
plaintiff had failed to apply for such leave, the suit 
should be dismissed with costs. 

“The case came on for hearing on the 22nd 
August 1924 and I framed the single issue :— Having 
regard to the fact-that the defendant was adjudicated 
an insolvent, was the leave of the Court necessary 
under section 1¥ of Presidency-Towns Insolvency 
Act, before the institution of the suit ? 

The suit was instituted on the 16th June 1924, 
five days after the defendant had been refused his 
discharge in the Insolvency Court ; and it is con- 
tended on behalf of the plaintiffs that this fact has 
freed the plaintiff from the necessity of obtaining the 
leave of the Insolvency Court under section 17 of 
the Presidency-Towns Insolvency Act, 1909. The. 
material provisions of that section are as follows : 
“ On making an order of adjudication, the property 
of the insolvent, wherever situate, shall vest in the 
Official Assignee, and become divisible among_ his 
creditors and thereafter, except as directed by this 
Act, no creditor to whom the insolvent is indebted 
in respect of any debt provable in insolvency shail, 
during the pendency of the insolvency proceedings, 
have any remedy against the property of the insolvent 
in respect of the debt, or shall commence any suit : 
or other legal proceeding except with the leave of~ 
the Court and on such terms as the Court may 
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impose.” Itis unnecessary to set out the proviso 
which saves the rights of secured creditors. 

It is urged on belialf of the plaintiff that the 
restriction imposed by this section on the com- 
mencement of any suit or other legal proceeding is 
governed and limited by the words “ during the 
pendency of the insolvency proceedings ” and that 
after the refusal of the dicharge, the insolvency 
proceedings were no longer pending for the purposes 
of this section. I think that both of these conten- 
tions are open to question. 

As regards ‘the first contention, I think that if 
the section is construed in its plain literal meaning, 
the words “ during the pendency of the insolvency 
proceeding,” being placed after the word “ shall” 
and in immediate conjunction with the words “ have 
any remedy against the property of the insolvent,” 
appear to be limited in operation to that provision 
anddo not appear to govern the- subsequent provi- 
sion beginning with thg words ‘‘ or shall” and 
relating to the commencing of a suit. However it 
may be that the words in question can be treated 
as also impliedly governing the subsequent provision ; 
but even on such supposition the operation and 
meaning must be similar to the operation of the 
words in their primary application in the case. of 
the remedies against the property of the insolvent 
which I will discuss below: 

I find that the double use of the word “ shall” 
was not discussed'‘and that the provision as to the 
commencement of a suit was treated as governed by 
the words ‘‘ during the pendency of the insolvency 
proceeding ” in the judgment of the Bombay High Court 
in the case of In re Dwarkadas Tejbandas (1) ; but 





(1) (1916) 40 Bom. 235, 
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the question as to when insolvency proceedings 
ceased to be pending was not discussed in that case, 
and the point really decided was that a plaint filed. 
without the previous leave of the Insolvency Court, 
even if filed within the period of limitation. for such 
suit, could not .be given retrospective effect as a 
suit commenced within the period of limitation by 


an order of the Insolvency Court granting such leave 


if made after the suit had become barred by limit- 
ation, and on that ground the Insolvency Judge 


refused the leave. 


As regards the second contention that the 


dnsolvency proceedings are no longer pending after 


the refusal of the discharge, I think that the. Court 
cannot ignore the fact that the primary operation of 
the words “ during the pendency of the insolvency 
proceedings "is to govern a provision barring the 
existence or continuance of remedies on the part of 
a creditor against the property of the insolvent. 
One of the main objects of every adjudication of an 
insolvent is to make his estate divisible amongst the 
creditors, and it must often occur that valuable 
assets are stiil'in the hands of the Official Assignee 


and in-process of realization for that purpose at the 


date when ‘the insolvent applies for his final 
discharge. That being so, it appears to be inconceivable 
that the Legislature could have intended that any 
individual unsecured creditor could have the 
uncontrolled right to. attach and in execution realize any 
moneys or property of the insolvent in the possession 
of the Official Assignee ; or that he should have the 
uncontrolled right to enforce such remedies against. 
property © still remaining in the: possession of the 
insolvent or-in the possession . of. any other person 
in trust for the insolvent, having regard to the fact 
that all such property is expressly declared by the 





Vou. IT] RANGOON SERIES. 


section to vest in the Official Assignee. On a 
consideration of this aspect of the question I can 
seé no reason why the actions of the Official Assignee 
in realizing the estate and completing the realization 
and paying dividends, if any, and for that purpose 
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obtaining the sanction and directions of the Insolvency © 


Court should not be regarded as part of the insol- 
vency proceedings even. when such. actions and 
proceedings continue after the refusal of the final 
discharge of the insolvent. For these reasons, I 
think that I would not be justified in adopting a 
construction limiting the operation of the provision 


to the period prior to the order of the Insolvency. 


Court granting or refusing the discharge of the 
insolvent. I think it more  prabable that the 
‘reference to the pendency of the insolvency pro- 


ceedings was inserted in the provision in order to. 


emphasise the legal effect of a possible annulment of 
‘an adjudication. Such operation of the words may 
appear to be redundant; but whatever may. he the 
proper construction of the words in this provision; 
I think that the Court is not justified in adopting 
any construction which overlooks the primary 
operation as a limitation of: the period during which 
the remedies of an individual creditor against the 
property of an insolvent are barred; aad I am 
satisfied that in such operation the provision cannot 
be construed as necessarily determined by the refusal 
of the disharge. If then the refusal‘of the discharge 
is not. necessarily a determination of the insolvency 
proceedings, the bar against the commencement ofa 
suit after the adjudication order would continue :to 
operate, and I must hold that the plaintiff would 
not thereafter be entitled to commence a suit for a debt 
like that claimed in this case which was provable in 
insolvency, without the leave of the Insolvency Court, 
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The suit now before me will not become barred 
under the law of limitation for some time to come 
and it is still possible for the plaintiff to obtain the 
leave of the Insolvency Court within the period of 
limitation, and on such leave being given to legally 
commence a like suit. It is therefore desirable that 
no- order should be passed in this case which would .- 


have the effect of creating confusion by raising 


unnecessary légal questions on the institution of a 
proper suit after obtaining the requisite leave. ‘The 
questions which will rise in that event will possibly 
be analogous: to the questions arising under the 
proviso to section 17 of the Provincial Small Cause 
Courts Act, 1887, as discussed in the cases of Jeun 
Muchi v. Budhiram Muchi (2) and V.M. Assan 
Mohamed Sahib v. M. E. Rahim Sahib (3), but I 
do not think that 1 would be justified in merely 
passing an order staying proceedings, because~ the 
section of the Insolvency Act expressly bars the 
commencement of this proceeding as a suit, andi 
must, therefore, hold that this proceeding has not 


been properly commenced. 


Mr. Patel for the plaintiff has now applied that 
permission be granted to him to withdraw the suit 
with liberty to institute a fresh suit for the same 
claim and on the same cause of action under Order 
23, Rule 1; andon the hypothetical assumption that 
this proceeding could be regarded as a suit I have: 
no doubt that the plaintiff must fail by reason of a 
formal defect within that rule,and I therefore grant © 
the plaintiff such permission to withdraw with liberty 
to bring a fresh suit, subject to payment of the costs 


which I award below to defendant. 


I have some doubt, however, as to whether a pro- | 
ceeding which the legislature has expressly prohibited 
(2) (1905) 32 Cal, 339. (3) (1920) 43 Mad, 579, 
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the plaintiff from commencing can technically be 
described as a suit. If the plaint had specifically 
alleged that the defendant was an undischarged 
insolvent, and that the suit related to a debt provable 
in the insolvency, I think that it would have been 
the duty of the Court to reject the plaint under 
Order II, Rule 1! as a suit barred by the provisions 
of the Insolvency law. 

As the plaintiff has been granted permission to 
withdraw, I think that it will be sufficient if I pass 
an order rejecting the plaint. I direct that the 
plaintirff shall pay the defendant a fee of five gold 
niohurs as the condition of the withdrawal. 


G.U,B.C.P.0.—No.-74, M. of Infmn. 17-8-56—600—IX. 
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the plaintiff from commencing can technically be 
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described as a suit. If the -plaint had specifically Rows & Co. 
alleged that the defendant was an undischarged Taw THean 


insolvent, and that the suit related to a debt provable 


Talk. 


in the insolvency, I think that it would have been a 


the duty of the Court to reject the plaint under 
Order II, Rule 11 as a suit pee by the provisions 
of the Fucalyeuey law. 

As the plaintiff has been granted permission to 


withdraw, I think. that it will be sufficient if I pass 


an order rejecting the plaint. I direct that the 


plaintiff shall pay the defencant a fee of five gold 
mohurs as the condition of the withdrawal. 


APPELLATE CIVIL. 
Before Sir Sydney Robinson, Kt., Chief Justice; and Mr. Justice Baguley, 


MA HTAY 
Vv. 
U THA HLINE.* 


Gift of immoveatle property—Transfer of Property Act (IV of 1882), section 
123, equitable relief from— Buddhist Law—Partition on re-marriage of 
father—Suit for declaratory decree—Fraudulent suit—Discretion of 
Couri —S pecific Relief Act (I of 1877), section 42. 

Where immovable property was transferred with possession orally as 
a gift and the donor had allowed the donees in possession to deal with it as 
their absolute property such as mortagaging it, re-mortgaging it and pur- 
chasing other properties with the proceeds of the mortgages, held that the donor 
should not be allowed to takc advantage of the provisions of the Transfer of 
Property Act, as to permit him to do so would be to permit the Act to be used 
to prepetrate a fraud. ; 

Held also, that on the re-marriage of a Burmese Buddhist father, it is open 
to him to satisfy the claims of his children by the first marriage at once and 
to effect a partition-of his properties so that the children of the first marriage 
may have no claim to,inherit on his death. 





* Civil First Appeal No. 166 of 1923 against the judgment and decree of 
the District Court of Hanthawaddy passed in its Civil SsegMiaE Sait No. 49 
of 1922. 


48 


1924 
Aug. 11. 


650 INDIAN LAW REPORTS. __ [ Vo. II 





1924 Held further, that the grant of a declaratory decree is discretionary and the 
- Court should exercise its discretion against a plaintiff whose intention is clearly 
_Ma Hray f i 
i. raudulent. 
U THA 


HLINE. -M.P.L.M.P. Chetty firm v. Ma Ngwe Sin, 1 Ran. 665—referred to, 


Dantra—for the Appellant. _ 
E Maung for Kyaw Din—for the Respondent. 


This was a first appeal against the judgment 
and decree of the District Court of Hanthawaddy 
(A. G. Mosely, Esq., 1.C.S.) pass in the respondent 
U Tha Hline’s suit for relief under the provisions 
‘of section 42 of -the Specific Relief Act. The 
learned District Judge held that the transfer by U 
Tha Hline of certain lands by way of a gift to the 
children of his first marriage was invalid inasmuch 
as the provisions of section 123 of the Transfer of 
Property Act had.not been complied with and that 
therefore U Tha Hline was entitled to take back the | 
lands. The learned District Judge holding that U 
Tha Hline’s object in instituting the suit was 
clearly fraudulent, given him the decree prayed for 
but without costs and at the same time ordered him 
to pay the Defendant-Appellant’s costs. Both parties 
therefore appealed to the High Court with the result 
reported below. 
_ Roprnson, C.J. and BaGuLEy, ].—The respond- 
ent, U Tha Hline, was twice married, By his 
ag wife, Ma Ein Gywe, who died in 1270 BLE... 
he had two sons and.three daughters. The ‘apne. 
lant is the widow of his younger son by Ma 
Ein Gywe. By his second marriage U Tha Hline 
had four children. After his second marriage he 
began to partition his property,’ which consisted 
of about 700 acres of paddy land, between the 
children of the two marriages. He Hogan by making 
over possession of 201 acres to the five children of 
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Ma Ein Gywe. No document was executed, but 
they were put into possession, and he had mutation 
effected in their names. It is noted that the transfer, 
was by way of inheritance. Later, he transferred 
288 acres to these five children by registered deed, 
and, finally, he transferred the balance of his londs 
to the children of the second marriage, 

It is not denied that the 201 acres’ were 
mortgaged by the children to a Chetty with the 
knowledge of U Tha Hline. The five children had 
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executed a power of attorney in favour of the eldest — 


son, Tha Dun E, and he managed these lands, which 
were still held jointly, on behalf of all of them, 
When the 288 acres were- transferred, two Chetties 
were present, and, on the same day, mortgages of 
both sets of lands were executed, the money being 
used to redeem the prior mortgage on the 201 acres, 
and the balance used in buying other lands. There 
is no doubt that U Tha Hline was aware of these 
facts. 

Tha Dun E managed the lands for some time, and 
then, after San Shwe’s death, disputes: arose between 
his widow, Ma Htay, and the other heirs, She 
brought a suit for partition and for accounts. By 
consent of all the parties, a decree for partition 
and for accounts was passed, and a Commissioner 
appointed to take the accounts. 

During the course of the proceedings before the 
Commissioner, U Tha Hline gave evidence on behalf 
of Tha Dun E. After the first day of his. examina- 
tion he says that he was advised that the gift of the 
201 acres being invalid, because there was no 
registered deed, he could take back these lands, and 
‘that he decided to do-so. He says that Tha Dun 
E gave him possession, and that he, therefore, brings 
the present suit for a bare declaration that he is the 
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sole owner against Ma Htay and dces not implead 
the other four children. 

There can be no question whatever that this action 
was taken for the benefit of his children against his 
daughter-in-law, who had quarrelled. with them. 

The learned District Judge has granted him a 
decree with a considerable amount of reluctance, and 
he has,in view of his conduct, deprived him of his 
costs, amd directed that he do pay Ma Htay’s costs, 
although she had lost the suit. Ma Htay appeals, 
and there is a cross-appeal on the question of costs. 

It has peen held that the transfer of the 201 
acres was by way ofa gift ; that it was invalid ; that, 
therefore, U Tha Hline was entitled to take back 
the lands, and that he was entitled to the declaration 
he sought. 

In our opinion, this view-is wrong. There is no . 
doubt that, on a second marriage, it is open to the 


' father to satisfy the claims of his children by the 


first marriage at once, and that the transfer of these 
lands was not by .way of gift, but was, in part, 
effecting a partition of his properties, so that the 
children cf the first marriage should have no claim 
to inherit on his death. It was done to avoid 
disputes and litigation hereafter ; it was not a mere 
gift, but was by way of partition. 

If that be the- correct view to take, no registered 
deed was required to transfer this property. U Tha 
Hline did all that was necessary ; he gave posses- 
sion ; he effected mutation ; and he recorded that 
the transfer was by way of inheritance. Moreover, 
he was fully aware that his children were dealing . 


- with the property as.if it was their absolute property. 


He allowed them to mortgage it; he allowed them 
to re-mortgage it ; he allowed em to purchase other 
properties with the proceeds of the mortgages, and 
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to recognize that, after all this, he should be allowed 
to take advantage of the provisions of the Transfer 
of Property Act, admittedly to defeat the just claims 
of Ma Htay, because she had fallen out with her 
brothers and. sisters-in-law, would be to permit the 
Act to be used to perpetrate a fraud in a manner 
which could not be recognized. 


It was held by our brother May Oung in 
M.P.L.M.P. Chetty v. Ma Ngwe Sin (1), that equity 
would not. allow the provisions of the Act to be invoked 
to enable fraud to be committed. Buta further ques- 
tion arises, namely, whether, as a matter of fact, U 
Tha Hline was, at the time of suit, in possession of 
these lands, so as to permit of his bringing a suit 
for a bare declaration, without any prayer for- posses- 


tion. There is, as to this, but his own bare word, | 


coupled with a half-hearted admission to that effect 
by Tha Dun E, his eldest son. U Tha Hline was 
aware of the previous suit; he was aware that his 
children had consented to a preliminary decree being 
passed, and it was only when it was seen that the 
taking of the accounts might be very much against 
the children that he suddenly. conceived the idea of 
taking back these lands, putting forward his present 
pleas, in order to save the necessity for paying Court- 
fees. 

Tha Dun E is supposed to have given him 
possession. It is clear that, if any such possession 
was given, it was done without notice to Ma Htay 
and in fraud of her rights by the person who was 
her attorney to look after and manage these lands. 
Tha Dun E in his evidence states that he has been 
managing these lands for the last three years 
including the present year, that is 1923, for his five 


(1) (1923) Indian Law Reports 1 Rangoon 665. 
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brothers and sisters. He states that he had engaged _ 
coolies for the current year.’ He was examined in 
May, and these coolies must have been engaged for 
the year 1923-24. After saying this, he adds that 
he had engaged the coolies for the four of them, 
excluding Ma Htay. 

The statement that he had made over possession 
to his father. comes in at the very end of his 
evidence. He says that he did so in 1284 which is 
certainly not true; that he did so for himself and 
his three brothers and ‘sisters; and that he did not 
inform Ma Htay or obtain her consent. 

On this evidence, it is clear that there is every — 
reason to believe that no possession was given to U 
Tha Hline; that, therefore, his suit for a bare 
declaration would not lie; and that his suit should 
have been dismissed. 

_ The grant of a declaratory decree is ‘discretionary 
and there is ample reason in this case for that 
discretion having been exercised against U Tha Hline: 
The whole suit is clearly fraudulent. 

The appeal will, therefore, be accepted, and the 
suit dismissed with costs throughout. - 

The order as to cost made by the learned Dis. 


trict Judge will stand, and we allow, as advocate’s 


fees in this Court, twenty gold mohurs. 
The cross-appeal as to costs is dismissed. 
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APPELLATE CIVIL, 


Before Mr. Justice Young. 


MA NAW NAW AND ONE. 1924 


v. Aug.29. 
V.ES.S.M. SOMASUNDRAM CHETTY.* 


Limitation Act (IX of 1908), section 5—A pplication to set aside ex-p wiedecree 
—A pplication to set aside the order of dismiSsal of a petition under Order 
9, Ritle 13—Negligence of an agent not a ground for review. 
Held, that the provisions of section 5 of the Limitation Act do not apply to 
an application to set aside an cx-parte decree,‘nor to an application to set aside 


an order of ‘dismissal for default. 
Held also, that negligence on the part of an agent of a partyis no justifica 
tion for review of an order of dismissal of an application for cefault. 


Kyaw Din—for the Applicant. 
Barnabas—for the Respondent. 


Younc, J.—This was a suit for redemption of 
certain lands alleged to be mortgaged. The defend- 
ants were served but’ failed to appear, and on the 
30th May 1923 plaintiff obtained a decree ex-parte- 
On the 20th September 1923 the defendants applied 
under Order 9, Rule 13, to have the ev-parte decree 
set aside, and summons was issued to the plaintiff 
to shew cause why this should not be done. After 
several adjournments the: matter was set down for 
argument on the 17th November 1923, when the 
plaintiff appeared, and the defendant’s advocate but 
not the defendant. The defendant’s advocate then 
obtained leave to withdraw from the application whichy 
in the absence of the: defendant, was dismissed. 

On the 1ith January 1924, the defendant again 
filed a fresh petition which was either to re-open the 
ex-parte decree or to set aside the dismissai order of 
the 17th November 1923. 


* Civil Revision No. 75 of 1924 against the decree of Township Court of 
Nyaunglebin in Civil Regular No, 177 of 1923. 


— 
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Viewed as a second application to re-open the 
ex-parte decree, the petition is barred under Article 
164 of the Limitation Act, which provides tbat the 
application must be made within thirty days of the date 
of the decree or when the summons was not served 
within thirty days from the date when the applicant 
obtained knowledge of the decree. Here the decree 
was dated the 30th August 1923, and the respondent 
was served with substituted service and therefore is 
presumed to have had knowledge of it. It was 
therefore hopelessly: barred. If he be assumed not 
to have had knowledge of the decree till the 17th 
November 1923, his application is equally barred. 

Viewed as an application to set aside the order 
of dismissal. passed on the 17th November 1923, it 
was equally barred by Article 164 which provides a 
‘similar period of limitation. In neither case could 
relief be had under section 5 of the Act, which 
applies only to appeals or applications for a review 
of judgment or for leave to appeal. 

‘Defendant’s learned. counsel asks me to treat this 
application as one for review, but I cannot do so. 
In the first place the-application was not one for review 
but to set aside the ex-parie decree and re-open the 
suit ; and in. the second it was not stamped as an 
application for review; and in the third-place the 
negligence of the former agent of the defendant 
which is the ground put forward is no justification 
for applying for this particular remedy. 

The order, re-opening the suit, must be set aside 
and the decree remain standing and the applicants 
have their costs four gold mohurs of the application. 
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APPELLATE CRIMINAL. 


Before the Hon'ble Mr. Justice Baguley 


APPAYA AND EIGHT OTHERS 


; v. 
KING-EMPEROR.* 


Burma Exise Act (V of 1917), section 51—--Joint ‘possession, 
The nine accused were found in asampanin which were also found thirty- 
six quarts of kazawye in nine bundles Of four bottles each. 
Held, that the accused could not be said to be in joint possession of all 
the thirty-six quarts of the kazawye, 
King-Emperor v. Nga Pyu, 8L.B.R. 464; Queen-Em press v. Rajia, P.J.L.B. 
405—distinguished. 


BacuLey, J.—In this case the accused have been 
fined Rupees 10 each under the Excise Act:'in the 
following circumstances. 

They were all caught in one samtan,-and in the 
sampan were found thirty-six quarts of kazaywe in 
nine bundles of four bottles each. The learned 
magistrate has convicted them all, holding that they 
were in joint possession of thirty-six quarts. As 
authority for this he quotes the case of King-Emperor 
v. Nga Pyu (1). In that case two men were found 
carrying a pot containing eight quarts of country- 
fermented liquor, and they were held to have been 
in joint possession of the eight quarts. This ruling 
followed the ruling of Queew-Empress v. Rajia (2) ; 
where also there was a jar containing eleven quarts 
of toddy said to have belonged to different people. 

But the present case is not on all fours with the 
case quoted by the learned magistrate.. When the 
liquor is placed in a jar, it*is: impossible to say that 

* Criminal Revision’ No. 6348 of 1924 from the order of the Second Addi_ 
tional Magistrate otf Rangoon passed in his Summary Trial No. 1089 of 1924. © 


(1) (1915-16) VIII )-ower Burma Rulings, p. 464. 
(2) (1893-1900) Printed Judgments, p. 405. 
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one person is in separate possession of any one part 
of it. The liquor, as it is being carried, shakes 
about in the jar, and it is clearly a fact that people, 
who have’ each put, say, four quarts into the jar, 
are jointly in possession of the whole contents. of 
the jar. er ; 

In ihe present case the liquor was in nin€ 
separate bundles of four botttes each, and presumably 
each man was in possession of his own four bottles. 
To hold that everybody in the sampan is in joint 
possession of all the .contents would lay down a 
principle that all the passengers on an Ocean Liner 
are in joint possession of all the boxes in the 
passengers’ baggaye room—a finding which it would 
obviously be quite impossible to support. 

When the. liquor of each person is kept separate, 
as in the present instance, the owners of each portion 
of it are not in joint possession of the whole. he 
_ I, therefore set aside the conviction and sentence 
and acquit the accused. The fines which have been 


‘paid will be refunded to them. 
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APPELLATE CIVIL 


Before the Hon'ble Mr. Justice Duckworth 
1924 


MAUNG SAN TIN Sepa 
. Ts 
MA PHET PU anD FOUR OTHERS* 


Pre-emftion, Right of—Sale by a mother of property left by her deccaseg 
husbant—Whethcr a younger son has a right of pre-emption. 
Held, that a younger son, not being with his mother a;co-heir of his decessed 
father, has no right of. pre-emption in respect of property left by his father. 
Mo Thi v. Tha Kwe, 4 L.B.R.128—referred to. 
Ye Nan O v, Aung Myat San, 8 L.B.R..466 —followed. 
May Oung’s Leading Cases on Buddhist Law, 158—referred to, 


The present was an application for reveiw of the 
judgment of Duckworth, J., passed in Special Civil 
Second Appeal No. 227 of 1923 (at Mandalay) which 
decided that a younger son had no right of pre-emption 
in respect of lands left by his. deceased father and 
sold by his mother. The judgment in question 
has been already reported at pages 437, et seq. 


Ganguli--for the Applicant. 
Sanyal—for the Respondenis. 


DucxwortH, J.—It appears from the affidavits 
filed by Messrs, ‘Ganguli and S. Mukerjee, senior, 
that I passed orders, in this appeal, without hearing 
Mr. Ganguli for the Ist respondent, Maung San Tin. 
‘I do not question these affidavits. I was myself 
uncer the impression that the appeal had been 
properly heard, and the Bench Clerk’s order on the 
diary seems to corroborate me. However, as stated, 
I accept the facts, as set out in the aiheiastts, and 
nothing more need be'said about the matter. 


* Civil Miscellaneous Application No. 30 of 1924 of the High Court of 
Jndicature at Rangoon (sitting at Mandalay), 
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aves The proper remedy of Mr. Ganguli’s client would, 
Mauxe I think, have been to apply to have the judgment set 
San TIN 
8 aside, as having been passed ex-parte. 
fe ~ nsicaa of doing that, he applied for a review of 
orers, jndement. 
DuckworTH, I am not at all sure that this was the proper 
remedy, but I admit the application, acting: under the 
Court’s inherent power to remedy injustice, and this 
scourse has not been questioned by the other side. 


On the merits, Mr. Ganguli argues that I was in 
error in my judgment, in holding that the case of 
Mo Thi v. Tha Kwe (1) was no longer good law, 
and that, though the widow has an absolute disposing 
power, this is subject to a right of pre-emption, even 
by a younger son, when the property is rot divided ; 
and that the widow’s absolute power of disposal is 
not affected by the exercise of this special right of 
~ pre-emption. 

I cannot a ree. 

In effect, Mo Thi’s case has been’ overruled by 
Ye Nan O's case (2). 

The real point is whether San Tai, as a younger 
son, was, after his father’s death, a co-heir with his 
mother. The orasa son Po Nan probably was a 
co-heir, but I cannot agree that San Tin was so. 

Mr. May Oung, (now May Oung J.) has dealt 
with this matter at page 158 of his work on Buddhist 
Law (Adoption, Pre-emption, Gift and Religious 
usage), and he seems: to consider that there are 
doubts as to whether, in such a case as this, the 
younger children can be considered as Co-heirs. He 
‘neverthless, appears to think. that equitably they 
should be allowed aright of pre-emption; since they 
can Claim partition on the widow’s re-marriage. 


(1) (1907-08) 4 L.B.R, 128. (2) (1915-16) S-L.B.R. 466. 
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This, with all respect, is not a true criterion, and 1924 
I cannot accept such a view. I think that it must ates 
be held that the younger son is nota co-heir. This = 
really settles the question, for it is only amongst py spe up 
co-heirs that the right of pre-emption can exist, i.e,, OTHERS 
persons on whom an estate has devolved. DvuckwortH, 

Further, the widow could not be said to have an 
‘absolute right of disposal, if it was subject to such a 
qualification as that she must offer the property 
first to her younger childern. Her right would then 
no longer be absolute. . 

For these reasons, I see no grounds for interference 
with my original judgment. 

The application for review is dismissed with costs, 
advocate’s fee three gold mohurs. 





APPELLATE CIVIL. 


Before the Hon'ble Mr, Justice Lentaigne 
1924 


MAUNG GYI AnD oNE ae 
Sep. 5. 


Vv 


MAUNG AUNG PYO*_ 


Burmese Buddhist Law—Apypathitta child, Share of—Defence of kittima 
relationship—Amendment of defence on appeal toa plea of appathiita 
adoption, whether permissibie~— Suit for share askittima, whether io be 
decreed as on basis of ‘appthitta adeption. 

Where, there was no natural or Aittima_child, held, that the appthitta 
child took half of the estate of the adoptive parent, the other half going to 
the relatives of the adoptive parent. 

Held also, that where the wriiten statement raised a defence of kiftina 
aodption, but the factsestablished appathitta adoption, the Court would, 
under, suitable circumstances, peimit the written statement to be amendedso 
as to make the defence also into an alternative one of appathitia adoption. 

Ma Sa Yiv. Ma MaGale,7 B.L.R. 295 —distinguished. 

Kinwun Mingyi’s Digest, 198 ; Manugye, X 25 ; May Oung’s Buddhist 
Law, 122, 123, 129, 144—referred to. : 


* Special Civl Second Appeal No. 327 of 1924 against the decree of the 
’ District Court of Prome passed in its Civil Appeal No. 34 of 1923, 
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This was a Social Civil Second Appeal to the. ° 


Maune G¥1 High Court in respect of the estate of a deceased 
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UV. 
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— 


LENTAIGNE 


‘Burman Buddhist, one Ma Pu. The-plaintiff, Maung 


Aung Pyo, who was a cousin and the nearest surviving 
relation of Ma Pu, claimed to be her heir ; 


-but the defendant Maung Gyi, a more distant relation, 


contended that he was the kittima adopted son of Ma 


Pu, and,:as such, her sole heir. The trial Court 


(Township Court of Prome) held that the evidence — 


proved the kittima adoption and dismissed the suit. 


On appeal, however, the District Court came to the con- 
clusion that the evidence established only the fact 
that Maung Gyi was an appathitta son and that since on 
appeal he could not be allowed to amend his written 
statement so as to make his defence into an alternative 
one, Maung Aung Pyo’s suit must be decreed on the 
basis of his having the right to inherit Ma Pu’s estate. . 
The point of interest in the High Court’s judgment 

lies in the fact that Maung Gyi was permitted, in the 
special ‘circumstances of the case, to so amend his 
written statement as to make his defence in the altern- 
tive into that of an appathitta son also. The facts 
arising appear fully in the judgment reported below: 


Kya Gain—for the Appellants. 
Ba Thein—for the Respondent. 


LENTAIGNE, J.—The plaintiff-respondent instituted 
the suit now under appeal in the Township Court of 
Prome against the appellants for recovery of a house 
and its site valued .at Rs. 500 which constituted the 
only property left by one Ma Fu, a Burmese Bud- . 
dhist, who died on the 12th waning Patho 1283. . 
Ma Pu left no children, and, according to the plaint, 
the plaintiff was her first cousin and her nearest 
relation , but it was admitted that there were also 
two children of another first. cousin, and they ‘were 
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joined as third and fourth defendants, as they did 
not wish to be joined as heirs. In their written 
statements the thirdand fourth defendants admitted 
the facts in the plaint, and they have been treated as 
having no further interest in the estate. 

The case has been treated solely as a eontest 
between the nearest collateral as heir of Ma Pu 
and the appellants Maung Gyi and his wife; and 
though Maung Gyi, the Ist appellant, was.a relation 


of Ma Pu, it is admitted that he was a more 


distant relation than plaintiff and that his only 
claim to inherit. Ma Pu’s estate must depend on 
his claim to be a kittima adopted son of Ma Pu, 
or in the alternative, as an appathitta adopted son 
of Ma Pu, if that claim is admissible. Itis clear 
that Maung Gyi has continued in occupation of 
the property in suit since the death--of Ma Pu, 
It is shown also that Maung Gyi, who is now twenty- 
six years of age, had in recent years looked after 
Ma Pu and had lived with her since he was a 
child of about four or five years of age. Originally 
Maung Gyi and. his brother Maung Lat were 
taken into Ma Pu’s house because their father 
was poor, and it is stated by a defence witness 
that the house which had belonged to Aung Pe 
the father of Maung Gyi, was bought by Ma Pu 
from Aung Pe-who also came and lived in that 
house for three or four years with Ma Pu and_ his 
children, but eventually Aung Pe moved into another 
house and the children remained with Ma Pu, 
The plaintiff, however; alleges that the house was 


inkerited by Ma Pu from her mother. Aung Pe. 


died when Maung Gyi was about twelve years of age, 
A Pongyi, U Eindaka, who managed: aschool, has 
deposed that about twenty years ago Ma Pu placed 


Maung Gyi and Maung Lat at his school and told 
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him that she had adopted them (Mweaze de) ; but 
when he his registers were referred to, it was discovered 
that he had entered the name of the parent of the 
children as Aung Pe the natural father, and not as 
Ma Pu the alleged adoptive mother. Subsequently, 
Maung Lat died. Plaintifi’s fifth witness Maung Po 
Ka admits that Ma Pu shinpyooed Maung Gyi, but 
he says that he is unable to say whether Maung Gyi 
was her adopted son or not; that he used to call 
her “aunt,” and before his marriage he used to eat 
out of the same dish as Ma Pu. 

Maung Gyi also states that Ma Pu performed his 
marriage ceremony when he was,twenty years of age, and 
as he is now twenty-six that would be six years ago. 
It is clear that Ma Pu was present at the marriage of 
Maung Gyi, because Ma Yok So, a witness for the 
plaintiff, refers to a conversation which she-had with 
Ma Pu when Ma Pu came hack from the ‘ Marriage 
Feast of Maung Gyi,” in which she asked Ma Pu 
what property she had given and.Ma Pu replied that 
she had no property to give. A defence witness; 
U Sa Nyein, states that at the marriage Ma Pu had 
a conversation with him in which the question of 
bringing property to the marriage was discussed and 
that’ Ma Pu said that though she had got a house, 
she must sell the house and maintain herself before 
her death ; and that she also said—‘‘ They are 
responsible if I have got no property and they 
can enjoy if I have got property.” 

Maung Gyi is a clerk according to his own account 
but his wife describes herself as a cigar-maker and 
in the plaint Maung Gyi is described as a Tobacco 
seller. He claims to have had to feed Ma Pu since 
he was twenty, that is for the six years sincé his — 
marriage. He also states that he spent about Rs. 300 
when Ma Pu was ill. He admits that plaintiff came 
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and attended Ma Pu for one month before her death 
and brought in a physician about ten days before 
her death. The plaintiff claims to have spent about 
Rs. 60 for buying eatables and fees, but he also 
admits that she had been ill fora year. That Maung 
Gyi had previously employed a doctor, Saya Thin, 
is corroborated by that witness who states that he 
attended Ma Pa four or five times and that Maung 
Gyi’s wife paid his fees, but he did not know with 
whose money she paid him ; and he also states that 
his wife told him that the sick woman was the 
mother of Maung Gyi. I have just set out the less 
controversial facts. ’ 

The additional evidence, as to whether Maung Gyi 
was a kittima adopted son, consists of the evidence 
of Maung Paw, a goldsmith, who states that he 
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saw Maung Gyi and Ma Pu living together when | 


Maung Gyi was about three years old; and he told 
her that she was all right, having children, and that 
she replied that it was troublesome when they were 
young, but that they would give help when, they 
grew up, and that they were adopted sons to inherit. 
He also says that it was known in the quarter that 
Maung Lat and Maung Gyi were adopted sons of 
Ma Pu. Ma Mya Thi, a teacher, who is now aged 
thirty-five, states that they were known in the quarter as 
adopted sons of Ma Pu, and she describes a remark 
‘addressed to Ma Pu by the natural father when this 
witness was about twelve in which Aung Pe said to 
Ma Pu: “ You may suffer if they become bad and you 
may enjoy if they turn out good,” which is an indefinite 
remark and one which might be applicable even to 
an atpathitta adoption. 

That the relationship subsequently appeared to be 
‘one either of kittima adoption or bordering cn 
that relationship is apparent even on the evidence 
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produced by the plaintiff. UTha Gywe, a coolie-gaung, 
who is the seventh witness for the plaintiff, was present 
when there was a dispute between Ma Pu and Maung 
Gyi, and Ma Pu was reproving Maung Gyi as being 
obstinate and speaking against her. He states that 
being under the impression that Maung Gyi was 
her adopted son, he asked her whether she had 
adopted him to inherit her estate, and she replied, 
‘No, not to inherit but to grow up.” That evidence 


‘of a witness for the plaintiff would clearly establish 


the fact that Maung Gyi was at least an appathitta 
son. He then admitted that Ma Pu was angry at 
the time and later on he said that he did not know 
whether Ma Pu was telling the truth or not, and he 


’ also admitted that some people used to tell their children 


that they would not inherit, when they were angry. 
If is also clear that Maung Gyi and his wife were 


themselves in doubt shortly before Ma Pu died as to 


whether Maung Gyi would be able to establish his 
claim to inhert Ma Pu’s estate and that shortly after 
the plaintiff had begun to come to Ma Pu’s house 
during her last illness, Maung- Gyi and his wife were 
pressing Ma Pu to transfer the house into Maung 
Gyi’s name, the suggestion in Court being that she 
had promised to do so at the time of the marriage. 
Both sides give evidence about these conversations. 
Maung Gyi’s wife alleges this and Maung Hla Gyi, | 
a clerk aged twenty-five, deposes that Maung Gyi said 
to Ma Pu—'‘ Aunt, Aunt. It is said that Maung Pyo 
comes frequently because he wants ‘to get -the 
properties. Please make the matier clear ;” and that 


Ma Pu repliéd—“ Don’t speak about it, who will 


inherit these properties besides you after my death.” 


The plaintiff's witnesses Ma Yok So, a Bazaar-seller, 
who claims to have sold goods together with Ma Pu, 
and likewise Ma Kin, who claims to have lived. with 
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Ma Pu for about eight years, both state that Ma Pu 
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told them about these requests and that Ma Pu said Mavye Gyr — 


she would not sell or transfer to Maung Gyi. The 
Jatter witness Ma Kin adds that Ma Pu said the 
house belonged to the deceased. This witness, how- 
ever, admits that she went to engage a pleader for 
the plaintiff. Plaintiff’s witness Ma Sdk also claims 
to have lived with Ma Pu for two years and says 
that Ma Pu told her that Maung Gyi had demanded 
the title deeds and Ma Pu had also told her that 
Maung Gyi was not adopted to inherit.” 

The plaintiff Maung Pyo makes a very significant 
admission referring to the funeral expenses of ‘a 
Pu; he says “ I did not incur any expense, for Ma 
Pos funeral, because Maung Gyi said that he would 
mortgage the: house to get money to meet the funeral 
expenses.” J agree and told him not to spend more 
than Rs. 150 ; Maung Gyi did not mortgage the house. 
I don’t know whether Mauug Gyi spent his own 
money or mortgaged the house. to meet furneral 
expenses.” ‘Now’ this is a complete contradiction of a 
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statement made by the plaintiff at the beginning of . 


his evidence where he alleged that the furneral 
expenses of Ma Pu were performed with her money: 
Maung Gyi swears that he defrayed the furnera! 
expenses and this statement is shown to be true by 
the above admission. of the plaintiff. I think also 
that this admission by the plaintiff that he had 
recognised the right of Maung Gyi to mortgage the 
house for the funeral expenses is clear evidence that 
the plaintiff must have recognised that Maung Gyr 
was an heir of Ma Pu, and it also shows that the 
plaintiff is not acting honestly: when he claims to be 
entitled:to recover the house from Maung Gyi without 


any offer to recompense Maung Gyi for the expenses 


which he had incurred. 
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ae It is obvious that the witnesses in this case were 
Maune Gyr not examined as fully as they should have been and 
ay that the case for Maung Gyi was not put before the 
Aun pe... Court in as clear a way as it should ; because we do 
Lenzaene, HOt find any examination of Maung Gyi about this 
ENTAIGNE, C ve ‘ . . 

v].. conversation with plaintiff, etc., which was subse~ 
quently admitted by the plaintiff. The last witness 
for the defendant, U San Nyein, was merely examined 
about the conversations as to the house at the time 
of Maung Gyi’s. marriage and though he also had 
lived in Ma Pu’s house as a tenant for some years, 
he was not. asked any direct questions on the subject. 
of adoption, but he states that after Ma Pu’s death 
plaintiff asked him to go and consult a pieader as to 
whether plaintiff could make a claim, because Maung 
Gyi was Ma Pu’s nephew and adopted son; and 
that he told plaintiff that the adopted’ son had a 
better claim than a nephew. See 

On this evidence the Township Court held that 
the defendant Maung Gyi was a hitfima adopted son 
and dismissed the suit with costs. On first appeal 
the District Court reversed that decision holding that 
the evidence was insufficient to prove a kittima 
adoption. I have set out the effect of the evidence 
above and I agree with the finding of the learned 
District Judge that the evidence in this case is not 
sufficient to establish a kittama adoption according 
to the standard. required in the more recent 
decisions. 

The learned Disttict Judge recognised the fact 
that it was established that Maung Gyi was an appathitta 
child, but he referred to a decision in an unofficial 
report which was to the effect that. where a plaintiff 
has based his suit on a .claim to be a kittima 
adopted child and. without any claim in the alternative 
for a declaration as an appathitta, it is not open to 
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an Appellate Court to allow the plaintiff to amend 
his plaint and insert the alternative claim for relief 
as an appathitta child, and following this decision, 
he has granted the plaintiff-respondent in this case 
a decree as prayed with costs in both Courts. 

The learned District Judge has, however, overlooked 
the fact that Maung Gyi is a defendant and that in 
that case it is not‘a question of altering the cause of 
action in the suit. The cause of action of the plaintiff- 


respondent remains the same whether the defence is. 


based on a claim to a kittima adoption or to an appa- 
thitta adoption, and the question which the Court has 
to decide is whether the plaintiff is entiled to relief 
against the defendant. Even on the admissions of 
.the plaintiff in his evidence in this case; it is apparent 
thai the plaintiff had in effect recognised Maung Gyi 


as an heir of Ma-Pu after her death and had consented. 


to Maung Gyi incurring all, the funeral expenses 
and mortgaging the house if necessary for that pur- 
-pose. It is clear, therefore, that it would be’ most 
inequitable tod allow the plaintiff to take the whole 
estate and to deprive the defendant of his right as 


heir which is shown to have been recognised even on 


the admissions of the plaintiff in addition to depriving 
the defendant of all rights to reimbursement of the 
funeral expenses, etc. Maung Gyi was also apparently 
allowed to continue in possession of the house 
and the suit is one for possession. Having regard to 
this admission which shows that Maung Gyi must be 
treated as an heir, it is in the interests of the plaintiff 
that the amendment should be allowed, because the 
plaintiff cannot be allowed, to eject a person shown io 
have been recognised as an heir by the plaintiff, unless 
the plaintiff shows that he was mistaken or takes the 
equitable course of according to such heir the rights 
as an heir. It is therefore in the interest of the 
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plaintiff that the more limited right of defendent as 
an appathitta should be recognised in order that the 
plaintiff may be granted a decree for plaintiff's share, 
if any. 

In.the case of Ma Sa Yi v. Ma Ma Gale (1), the 
plaintiff had sued as a kittima child and when it was 
held that she had failed to establish her claim as a 
kittima, it was pointed out by Birks, J., that she could 
not succeed as an appathitia, because she had lived 


'. apart from the adoptive parents for the last eleven 


years; but Fox, J. (afterwards Sir Charles Fox), 
held that she had made no alternative claim as an 
appathitia daughter and that consequently he did not 
consider it necessary te: consider what her share of 


inheritance possibly might be, if she had made such 


alternative claim. A doubt as to the admissibility 
of such an amendment on appeal had also previously 
been expressed in an Upper Burma decision. Later 
on, it appears to have been held in Lower Burma 
that if the claim as appathitta has not been made as 


an alternative claim in the plaint, it is not open to 


the plaintiff to obtain the amendment on appeal. In 
theory there can be no doubt that the two forms of 
adoption are distinct causes of action; but I suspect 
that many cases of recognised &iftima adoption are 
casés in which the relationship had started as an 


‘appathitta adoption and had ripened into such affec. 


tion that there was a subsequent notorious recognition 
of a kittima adoption... If the development has not 
been sufficiently notorious as to be capable of clear 
proof, the adopted child. may honestly make the 
claim as kittima and discover, when it is too late, 
that the failure to weaken the claim as kiftima child 
by pleading in the alternative a claim asan appathitta 


(1) (1901) 7 B.L.R, 295. 
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has created a technical bar under the rule of 
procedure restricting the cases in which a plaint 
can be amended on appeal, which in effect bars the 
recovery of the smaller share as an appathitta. The 
question has occurred to me whether the theoretical 
distinction between the two forms of adoption and 
the two causes of action has not been relaxed in practice 
in some cases or whether there may not be other 
special circumstances which would justify an Appellate 
Court to make allowance for bond fide mistakes, in 
applying a mere rule ,of procedure. Jn the first 
instance I had thought of referring this question to a 
Bench, but, on reconsideration, I have come to the 


conclusion that the case now before me should be- 


distinguished. from the previous decisions on the 


674 


1924 
Maune 
Gy 
AND ONE - 
ve 
‘MAUNG 
AUNG P yo, 


LENTAIGNE,, 


ground that different consideration, may arise, as they 


do arise in this case, for allowing a greater latitude 
in favour of an amendment in the case of the written 
statement of adefendant. . 
I have been unable to find any reported case in 
which a decree has been passed in favour of an 
appathitta child for a share of inheritance; but I 
believe that this is, to a great extent, due to the fact 
that the claim is, invariably made by the child on the 
basis of kittima adoption and without any alterna- 
tive plea based on a claim to be an apfathitta ; and 
that consequently the omission of the Courts to decide 
the point is due to the rule as to the amendment of a 
plaint to which I have referredabove. Thealternative 
claim could only be of importance. in the cases 
where there is no natural or other kittima adopted 
child , and in such cases the greater affection existing 
between the adopted child and the adoptive parents. 
would, in some cases, have resulted in the child being 
able to produce evidence of a notorious recognition as. 
a kittima child. aos 
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The rights of an appathitta in a case like the 
present one where there is no natural or kittima child 
aré summarised in section 198 of the Kinwun 
Mingyi’s Digest and there is also the passage in 
section 25 of Book X of the Manugye ; and the rule is 
laid down that in such a case the appathitta child is 
allowed half the estate and the other half goes to the 
relatives of the deceased. The queStion is also 
discussed in Mr. Justice May Oung’s “ Buddhist Law” 
at page 144. He-also discusses other questions 
touching this form of adoption at pages 122, 123 and 129, 
Following these authorities, I hold that the defendant 
Maung Gyi is an appathitta adopted son of Ma Pu 
and is entitled to have his written statement amended 
so as to make such defence in the alternative; and 
that he is entitled to half the estate and housg now 
in suit and that the plaintiff as representing himself 
and the other relatives, if any, is only entitled to the 
other half. 

Before the division is made 1 think that an 
enquiry should be made as to the funeral expenses 
incurred by Maung Gyi and that the amount of such 
expenses should be reimbursed to Maung Gyi before 
the shares are estimated. | 

For the above reasons, I setaside the decree of both 
the lower Courts and instead I direct that the plaintiff 
be granted a decree declaring that Maung Gyi is 
entitled to a half share in the estate in suit and that 
the plaintiff as representing himself and any other 
person entitled as relative of Ma Pu, deceased, is 
entitled to the other half share in the estate in suit ; 
but that before such partition is made, an enquiry be 
held by the Township Court as to the amount 
contributed and spent by Maung Gyi on the funeral 
expenses of Ma Pu, and that such amount be 
reimburshed to Maung Gyi out of the value of the house ; 
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and that after such enquiry has been held and such 
reimbursement made, the shares in the estate be 
estimated and a final decree be passed by the 
Township Court for the purpose of granting the 
plaintiff possession of his share or recovery of its 
equivalent in money. 

A& regards costs I award the defendant half his 
costs in this Court and I think that each party should 
bear his own costs in the lower Courts. 


APPELLATE CIVIL. 


Before Sir Sydney Robinson, Kt., Chief Justice, and Mr. Justice Baguley, 


ALLAN BROTHERS & Co. 
v 


SHAIK JOOMAN SONS & Co. (represented by the 


‘Official Assignee).* 


Presidency-Towns Insolvency Act (III of 1909), sections 52, 53—Execut ion of 
decree-—Order, prior to adjudication of the judgment-debtor, for satisfac- 
tion of decree by monthly instalments and also for security in the formof a 
mortgage on his immoveable property, under Civil Procedure Code, Order 20) 
Rule 11(2)—Unsuccessful altempts by the judgmnent-creditor to discharge 
the order for instalments and security and to proceed with the execution— 
Mortgage unexecuied up to da'e of adjudication—Civil Procedure Codes 
section 36. 

Where the Court, acting under the provisions of Order 20, Rule 11 (2), of 
the Civil Procedure Code, crdered that the jadgment-debtor shall satisfy the 
decree against him by monthly instalments and shall, in the meanwhile by way 
Of security for such monthly payments, execute in favour of the decree-holder 
a mortgage on his immoveable property, veld that the subsequent adjudication 
of the judgment-debtor could not affect the position of the decree-holder, 

Held further, that so longas the order for security romained undischarged 
the fact that up to the date of the judgment-debtor’s adjudication the mortgage 
ordered had not been executed owing to the decree-holder’s unsuccessful 
attempts to have the order in question discharged so that he might forthwith be 
able to proceed to execution, did not derive the decree-holder of his right 

to obtain from the insolvent jadgment-debtor the mortgage in accordance with 
the Court’s order, 
Chandra Kumar Dev. Kusum Kumari Roy, 28 C.W.N, 187—referred to, 


* Civil Miscellaneous Appeal No. 94 of 1924 against the order of the High 
Court in its Civil Regular Suit No. 609 of 1923. 
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Patel—tor the Appellant. 

Clifton—for the Respondent. 

Ropinson, C.J.—The facts that lead up to this. 
appeal are somewhat complicated, and must be set out 
in some detail. in order to AEP IeGIaRe: the matters 


_ now in question: 


The appellants cbeined a decree against the 


respondent, and applied'for attachment, in execution, 


of the goods in his shop. These, according to the 
respondent, were worth Rs. 1,25,C00. Respondent 
then applied that the decree be made payable by 
instalments of Rs. 2,500 a month. The matter came 
up before my brother Beasley, and an order was. 
passed under Order 20, Rule 11 (2) on the 6th of 
February, 1924, that the decree shall be payable by 
instalments of Rs. 10,000 per mensem, and that tie 
respondent should give as security a second mortgage 
on 23A, Phayre-street. The result of this order 
was that the application for attachment remained in. 
abeyance. : 

A week later, respondent alienated eighteen 
properties. Appellant then applied to have him 
adjudicated an insolvent. My brother Rutledge held 
that he should not pass an ex-parte order of 
adjudication ; but he appointed a Receiver of the 
goods in the: shop, and issued notice to the 
respondent. Respondent then applied to set aside 
the order appointing a Receiver, alleging that he had 
been compelled by his creditors to alienate the 
properties. This was accepted, and the application 
to adjudicate was rejected. But the learned Judge 
in his order states that the previous orders in 
execution as to payment by instalments and the exe- 
cution of a second mortgage as security should stand. 
They, of course, could not be effected. Respondent 


then, as the goods in the shop had not been attached, 
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instructed Messrs. Balthazar & Son to sell the 
stock-in-trade. Appellant then applied to my brother 
Beasley, urging that further security should be 
given by instructing Balthazars to credit the proceeds of 
the sale of the goods in stock to the appellant’s decree. 

The matter came on for hearing on the 3rd of March 
and Counsel for the respondent applied for an adjourn- 
ment, and gave an undertaking that the sale-proceedS 
would be.deposited in Court. Thereupon, respondent 
cancelled his instructions to Messrs, Balthazar & Son 
to sell and advertised a great reduction sale of his 
stock-in-trade. 


On the 24th of March may brother weg passed 


an order, setting out that his previous order for payment 
of the decree by instalments and for executing the 
mortgage should stand, and appointed Mr. Joakim, 
Receiver, to take possession of the stock-in-trade, to sell 
‘it and pay the proceeds into Court. 

The stock-in-trade was sold on the 17th of April, 
and, on the 28th of April, respondent applied to be 
adjudicated an insolvent. The stock-in-trade realized 
some. Rs. 26,000, and, on the 14th of May, the Receiver 
deposited Rs. 23,000 out of this sum in Court. Appel- 
lant then applied that this money be paid to him ; and 
the matter was placed before the Judge. He also 
_applied that the second mortgage on 23A, Phayre- 
street, should bé executed. 

Respondent having been adjudicated, the Official 
AsSignee objected. His Counsel urged that the 
matter could -not be heard by the executing Court, 
but should be transferred to the insolvency division. 


It was heard by my brother May Oung, who 


then passed an order refusing appellant’s application 
that a mortgage be executed, and postponing decision 
as to what was to be done with the Rs. 23,000. He 
also directed that the balance, still with Mr. Joakim 
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1924 after deducting his commission, charges, etc., shoyld 
Auran ~ be paid .to the Official Assignee. Later, he passed 
Brooue®s an order directing that the Rs. 23,000 should be 
sex Paid to the appellant. 
Jooman From that order the present appeal is filed in 
Sons & Co. : 
— respect of the balance money, which was ordered 
Roney’: to be paid to the Official Assignee, and in ee 
of the execution of a mortgage. 

The Official Assignee has not appealed against 
the order as to the payment of the Rs. 23,000 to 
the appellanf; and it is very properly admitted that 
the balance of the sum realized by the sale of the 
stock-in-trade should also be paid to the appellant. 
The Official Assignee, will accordingly be directed 
to pay this sum to appellant. © 

As regards the mortgage, it is urged that, having 
obtained an order for security in the form of a 
second mortgage on 23A, Phayre-street the appellant 
deliberately refrained from accepting the mortgage 
and, instead, applied to adjudicate respondent. 

The reason of that conduct is, ] think, clear- 
The Insolvency Court could not pass any orders as 
to the mortgage, for orders to that effect had already 

“issued, and appellant feared that this question of 
mortgage might \affect his application in insolvency. 

Appellants applied to-review my brother Beasley’s 
order by, a petition, dated the 25th of February 
1924. After setting out all the conduct of the 
respondent, the applicatign was to cancel the order 
for payment of the decretal amount by monthly 

. instalments, and to order execution as originally 
prayed, or, in the alternative, to order that the sale 
proceeds of the stock-in-trade be deposited in Court 
to the credit of the decretal amount. They were, no 
doubt, at that time seeking to be relieved of. the. 
burden put upon them by the original order for 
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payment of the decree by instalments, and, if that 
had ‘been granted, the order as to the execution of 
a second mortgage by way of security would also 
have gone by the board. But that application was 
not granted ; the order was that the previous order 
as to instalments and as to a mortgage should 
stand. 

It is urged that the original order, which would 
convert the appellants into secured creditors, was 
made with the respordent’s consent, and that they 
could not have acquired the position of secured 
- creditors without that consent. 

The order was, however, varied by directing that 
the sale proceeds of the stock-in-trade should be 
credited to the appellants’ decree. That was not 
made with the respondent’s consent ; therefore the 
appellants could not become secured creditors, and 
their own remedy was to enforce their original 
decree. I think the argument is mistaken. 

The order of the 6th of February, by which ihe 
appellant, was granted the positi n of a secured 
creditor, has not only not been set aside, but has 
been confirmed, and, if the appellant acquired the 
position of a secured creditor by virtue of that order, 
he has not lost it since. At the time the order was 
passed, respondent was not adjudicated an insolvent ; 
and the fact that he has subsequently been adjudi- 
cated cannot affect the position of the appellant. 

The order that is now sought, namely, that a 
mortgage be executed as previously. directed, is an 
order which may be executed as if it were a decree 
by reason of the provisions of section 36 of the 
Civil Procedure Code. [Chandra Kumar De v. 
Kusum Kumari Roy (1).] 


(1) (1923-24), 28 C.W.N, clxxxvii. 
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The provisions of sections 52 and 53 of the 
Presidency-fowns Insolvency Act also apply in 
favour of the appellant. ; 

The mortgage was ordered prior to the adjudica- 
tion ; the appellant has never lost the right to have 
that order executed in his favour ; and this appeal 
must be accepted, and the insolvent must execute 
the mortgage as directed, and, on his failure to do 
so, the Court will order the mortgage to be executed: 

As to costs, the respondent must pay. the 
appellant’s costs of this appeal. Advocate’s fee will 
be fixed at five gold mohurs. . 

BAGULEY, J.—I concur. 


APPELLATE CIVIL. 
Before My, Justice Young, 


MAUNG MAUNG AND ONE 
, v. 
MAUNG SHWE GOE anp two.* 


Buddhist Law—Pre-em ption—Offer made to co-hcirs before offer to a Stranger 
j whether sufficient, - - 

Heid, that in a case of pre-emption, it was sufficient for the vendor to offer 

the property to his co-heirs and then on refusal to sell it to a stranger; and that 

he was not bound, having offered it toa stranger, to offeritagain to his co-heiis 


at the same price. 
Gobind Dayalv. May Mayatullah, 7 Ml, 775 ; Ma Ngwe Vv. Lu Bu, $.J.763 


Maung Shwe Nyun V. Ma So, (1897-01), 2 U.B.R, 155; Nga Myaing v. Mi Baw, 
S.J. 39 ; Ye Nan Ov. Aung Myat San, 8 B.L.T. 167—referred to. 

May Oung’s Leading Cases on Buddhist Law ; Spatks’ Code of Buddhist 
Law—vreferred to. 


McDonnell—for the Appellants. 
Anklesaria—for the Respondents, 


Youne, J.—The only question raised in this appeal 
was whether, in a case of pre-emption, it was sufficient 





* Special Civil Second Appeal No. 442 of 1923 from the decree of the 
District Court of Mergui in Civil Appeal No. 54 cf 1923. 


Vor, IT] RANGOON SERIES. 


for the vendor to offer the property to his children 
and then on refusal to-sell it to a stranger at the 
same price, or whether he was ‘bound having offered 
it to a stranger to offer ii again to his children at 
the same price. . 

In section 97 of Part 2 of what is known as 
Sparks’ Code, the correct title of which is Civil Code 
of the Province of Pegu sanctioned by resolutions of 
His Honour the President in Council recorded on 
the 4th November 1859 and 17th -January 1860 and 
which Sir Charles Fox, C.J., in the Full Bench case 
of Ye Nan O v. Aung Myat San (1), laid down was 
at the time equivalent to legislation and professed 
to be Code of Burmese Law and the lex loci, we 
read that if a person wished to sell his share in an 
undivided ancestral estate, he should first offer it to 
all the co-heirs.° 


In Nga Myaing v. Mi Baw (2) Sandford, J.C., 


held as follows: “A sharer in undivided ancestral 
property, if: he whises to sell nis share must first 
offer his share to his co-heirs and consequently a sale 
to strangers effected without such offer is invalid if 
the co-heirs promptly assert their rights. 

_ In Upper Burma the same view of the law was 
daken by Thirkell White, J.C., who held that if a 
person wishes to sell ancestral property, whether it 
had been divided or not, he must first offer it to 
his co-heirs before offering it to strangers (3). 

May Oung, J., in his work on Buddhist Law at 
page 150, says, “If an heir wishes to sell, he 
must first offer the property to his co-heirs: if he 
should sell it without making such offer, the co-heirs 
may, if they claim with reasonable promptitude, recover 


sarroneen: 














(1) (1915) 8 B.L.L. 167, 171. : 
(2) (1874) S.J. 39; see also (1877) S.J. 76. 
(3) (1897-01) 2 U.B.R. 155. ) 
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it by paying the same price as that paid by the 


purchaser.” 


The learned author however goes on to say, ‘ One 
other possible argument in favour of the present 
Lower Burma view seems to have been missed. It 
is only when an estate is undivided that the: advent 
of astranger into the group of-co-owners is’ really 


~ objectionable. For instance the estate may consist 


of a family dwelling house—if a stranger were 


. to acquire the right of a co-owner, he might insist 


on occupying at least a portion of it: or if it were 
cultivable land, the stranger might not agree to lease 
it to a person chosen by the members of the family 
or to’accept a certain rental . .*. . These and 
other difficulties might arise to the annoyance and dis- 
comfort of the heirs.” Amongst the other difficullies 
that might arise would be those arising from the 
personality of the purchaser. The ‘heirs or one of 
them might object to the particular person to whom 
it was proposed to sell the property and sooner than 
see it pass into his hands might be willing to buy it 
himself, though before unwilling. This would entail 
a renewed offer when the personality of the offer 
was ascertained.. The definition of pre-emption for 
Mahomedans as laid down by Mahmood, J., in 
Gobind Dayal v. Mayatullah (4) seems to provide 
for this, for he says that pre-emption is a right which 
the Gwner of certain immoveable property possesses | 
as such for the quite enjoyment of that immoveable 


property to obtain 2” substitution for the buyer, 


proprietary possession of certain other immoveable 
properties, not his own on such terms as those on 
which such later immoveable property is sold to 
another person. 





(4) (1895) 7 All. 775, 799. 
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_ But however desirable it may be to lay down the — 194 
law in similar terms, Sir Charles Fox in the Full — Maune 
Bench case of Maung Ye Nan O v. Aung Myat San (1) cee staas 
laid down that the right of pre-emption amongst  yaine 
co-heirs must be recognised by our Courts to the Siw Gos 
extent laid down-in section 97 of Sparks’ Code, Part §=— — 
2, and to this extent only, and that if any one claimed bap ied 
to have it further extended, he must prove in one or 
more of the recognised ways of proving a custom 
that the right is now greater than it. was declared . 
to be in that Code. Sparks’ Code speaks only of one 
offer made to the co-heirs first, and not of any offer 
to be made to them after the land has been offered 
to a stranger and no attempt has been made 
to prove a custom to the latter effect. I must therefore 
hold that unless and until a custom extending the 
law as laid down in Sparks’ Code is proved, my task 
is merely to construe that section and I take the section 
to mean that the offer to the co-heirs may precede 
that to a stranger, but must all form part of one and. 
the same transaction and be of the same or a smaller 
price than that at which it is offered to the stranger, 
and that, if these conditions are carried out, there is 
no necessity for a second offer to the heirs when 
they have once refused to buy. 

In the present case the father offered ihe property 
to the heirs in September and on their refusal sold 
it to a stranger by a registered deed dated the 3rd 
October-1922, This all seem to me to be part of 
one and the same transaction, and I hold that the 
offer was sufficient and dismiss the appeal . with 


costs. 


(1) (1915) 8 B.L.T. 167, 
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APPELLATE CRIMINAL. 


Before Mr, Justice May Oung. 


BARAN SHANTA | 
: as 
MA CHAN THA MAY.* 


criminal Procedure Code (V of 1898), section 488—Referring Court to hear both 
parties before making any recommendations for reduction of maintenance— 
‘* Unable to maintain itself,’ defined—The ability of a child to earn 
something whethe: to be considered in fixing maintenance—Child labour not 
countenanced by public policy—'"' Child,” Definition of. 

Held, that the words “* Unable to maintain itself ” in section 488, Criminal 
Procedure Code, mean inability to earn a complete livelihood such as an adult 
person might earn without depending on any other person. 

Held, that a father being bound to maintain his child who is under the age 


of majority, in fixing the sum payable the Court should pay no regard to the fact 


thatthe child is able to cuntribute towards its support by means of its own 
labour or wok ofanykind. = 


Held further, that it wo .id be contrary to public policy tc encourage child 
labour by holdiny that a boy of eleven years should coniribute. towards his 
own support when he should bein school. 

Held also, that it is desirable for a referring Court before recommending 
any reduction of maintenance to hear both the parties, 

A. Krishnaswami Ayyar v. Chandravadana, 37 Mad. 565 ; Ma Hnin Byu 
v. Maung Myat Pu, 8 B.L.R. 96—followed, ; a 


May OunG, J.—The petitioner was ordered by 
the Subdivisional Magistrate of Buthidaung to pay a 
monthly sum of Rs. 5 for the maintenance of his 
son, aged eleven years. He applied in revision to the 
Court of Session, which, without issuing notice to the 
opposite party, submitted the proceedings to this 
Court with the recommendation that the allowance 
be reduced from Rs. 5 to Rs. 3, the reason stated 
being that the boy “is old enough to make about 
Rs. 2 a month by coolie labour.’”’ There was 














* Criminal Revision No, 806B of 1924 from the order of the Subdivisional 
Magistrate of Buthidaung in Criminal Miscellaneous Trial No. 12 of 1924. 
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evidence to show that the boy had occasionally been 
employed to tend cattle, earning, once Rs. 5 for a 
period of ‘five months’ work, and at another time, 
Rs. 12 for a similar period. From this the conclu- 
sion was drawn that his earning capacity i is aoe 
Rs. 2 a month. - 

I must first note that the boy’ s mactlien in whose 
favour the order of maintenance was passed, should 
have been heard in answer to the petition. In all 
such cases it is desirable that the referring Court 
should itself hear both parties before making any 
recommendation. Otherwise, in most cases, it would. 
be necessary for the High Court, if it proposed to 
act on such recommendation, to issue notice to the 
opposite party, who, it is more than probable, would 
not possess the means to appear, but who, -if 
summoned before a local Court, would find it much 
easier to defend his or ber cause.. The procedure 
indicated above is, I have noticed, very often adopted 
by Courts of Session, and I can see no reason why 
‘it should not invariably be followed. 

As to the recommendation in the present matter, 
a principle of some importance seems to be involved. 
It. may be stated thus :—In fixing the sum payable 
as maintenance for a child, is it permissible ia law 
to take into consideration the fact that the child is 
able to earn something towards its own support ? 

In A. Krishnaswami Ayyar v. Chandravadana (1) 
wherein the “‘child’”’ was a daughter said to be seven- 
teen years’ old, Sankaran Nair, }., said :— The word 
‘child’ has not been defined in the the Criminal Pro- 
cedure Code. In England it has got apparently 
various Statutory definitions. But in the absence of 
any definition or anything to the contrary in an Act, 


(1) (1914) I.L.R. 37 Mad. 565. 
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I am of opinion that a‘ child’ is a person who has 
not reached full age. It is only then. that she 
becomes competent to enter into any contract or 
enforce her claims; as this daughter has not attained 
the age of majority, ie., eighteen, I think she is a 
‘child’ within the section.” . 

In that case, it was urged that the child was able 
to maintain herself, inasmuch as she could exercise 
the calling of her mother and ancestors, viz., dancing 
and prostitution, but it was held that it is against 
public policy to treat prostitution as a profession. 

Similarly, in my view, it would be contrary to 
public. policy to encourage child labour. by holding 
that a boy of eleven years should contribute towards 
his own support by work as a coolie when he should 
be in school. That he belongs to the Jabouring class 
is no argument, since, in these days, every child 
has a right to at least a primary education, especially 
if his father has the means to give him one. 

Apart from this, moreover, the words ‘unable to 
maintain itself’’ in section 488, seem to me to mean 
“unable to earn a livelihood for itself,’’—that is to 
say, a complete livelihood, such as an adult person 


might earn, without depending on any other person. 


In Ma Hnin Byu v. Maung Myat Pu (2), it was 


laid down thaf section 488 of the Criminal Procedure 


Code is based upon the proposition that there is a 
continuing obligation upon a father who has sufficient 
means to maintain his child, that he cannet contract 
himself out of that obligation, and that the fact that 
the child is not in a starving condition cannot be 
set up as an ansiver to an application. . 

The essential point is that a man is bound to 
feed and clothe his minor off-spring, and he cannot 





(2) (1502) 8 Bur. L.R. 96. 
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be heard to say that the latter should help him 
to fulfil his obligation. Thesum he should be ordered 
to pay is fixed according to his means, the status of 
the parties and the age of the child. No other 
consideration should come in. ‘Were it otherwise, 
the Courts would in most cases be obliged to enter 
upon calculations of some nicety as to the propor- 
tion of the expense which the child itself shouid 
bear. Every able-bodied boy or girl over ten years 
of age is a potential wage-earner. For instance, a 
town-bred -boy of twelve or fourteen, even if attending 
school, might easily, in his spare time, earn an anna 
or two every day by hawking newspapers, but it 
does not follow that this should be taken into 
consideration in fixing the sum which his father should 
be ordered to pay for his maintenance. 

My conclusion is that a father who has sufficient 
means is bound to maintain his child who is under 
the age of majority ; and, in fixing the sum payable, 
no regard should be paid to the fact that the child 
is able to contribute towards its own support by 
means Of labour or work of any kind. 

I therefore see no reason to interfere. 
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APPELLATE CRIMINAL 
Before Mr. Justice Carr and Mr. Justice Godfery. 


KING-EMPEROR 
v. 
PO YIN.AND ONE.* 


Criminal Procedure Code (V of 1898), section 110—Repute—Evidence need not be 
restricted to neighbours—Magistrates whet her bound to make local enquiry — 
Ability of police and village authorities to ensure g.0d behaviour, whether to 
be considered. ; 

Held, that the rep::te necessaty to be sewed under section 110, Criminal 
Procedure Code, need not necessarily be proved by the evidence of immediate 
neighbours, but that the evidence of witnesses living sufficiently near to bein 
a position to know the accused’s real reputation was admissible in evidence. 

Held also, that it was not-necessary for the magistrate to make a local 
enquiry and examine witnesses other than those sent up by the polices 

. Held also, that it was not necessary for the magistrate to consider whether 
ie police and village authorities could not enstire good behaviour on the part of 
the accused if they exerted themselves more in executing their duties. 

Crown v. Nga Nyein, 1 L,B.R. 99 ; King-Emperor v. Nga Shwe U, 2 L.B.R. 
166—referred to and explained. 


Gaunt, Assistant Government havent iy the 
Crown. 

This was a reference by. Baguley, J., sitting asa 
Judge in Revision from the order of the Subdivisional 
Magistrate of Bassein in Criminal Miscellaneous Trials 
Nos. 55 and 56 of i924, The facts appear from the order 
of reference made by Baguley, J., reported below. 

‘‘The respondent Po Yin was directed by the 
Subdivisional Magistrate, Bassein, to enter into a 
bond in the sum of Rs. 200 with two suries under 
section 110, Criminal Procedure Code. | Before pass- 
ing the order, he recorded evidence in the usual 
way. Po Yin lives at Taungbotaya. The headman of 
Htandawgyi within whose jurisdiction Taungbotaya 








* Criminal Reference Nos. 78and 79 of 1924 arising out of. Criminal Revision 
Nos. 551-B and 552-B of 1924 of this Court. 
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lies is one of the witnesses against him. It is 
clear then that the accused lives within the village- 
tract of Htandawgyi. There is another witness. in 
Htandawgyi named Maung Kan Saing. There is also 


the evidence of Maung Thu Daw, a carpenter, aged 


fifty-eight, of Htandawgyi. He says that Htandawgyi 
is about two calls’ distance from Taungbotaya. There 
is also the evidence of Maung On Bu of Htandawgyi 
who says he suspected the accused of being concerned 


in a theft of clothes from his house ; and there is. 


also the evidence of Maung San Ya, headman of 
Anangoén. Anangén is described as being more than 
a call from Taungbotaya from which I deduce that 
it is less than two calls. 
‘The accused cited no witnesses, and the Sub- 
divisional Magistrate passed an order as I have stated. 
“The accused appealed to the Sessions Judge, 
Bassein; and in his order the learned Sessions 
Judge draws attention’ to the cases of Crown v. 
Nga Nyein (1) and King-Emperor v. Nga Shwe 
U (2). He points out that in these cases it is stated 
that the magistrate should require more evidence 
than that of policemen and local authorities, and 
that he should, if possible; conduct the enquiry at 
the place where the accused lived. He also points 
out that in the first of the two cases. cited, it is 
laid down that a man’s general reputation is the 
reputation which-he bears in the place in which 
he lives amongst the inhabitants of that place. 
He then goes on to point out that the Subdivisional 
Magistrate made no attempt to call’a single witness 
from the appellant’s village, and for these reasons 
he set aside the order passed by.the magistrate. 
Against this order of discharge, the Crown now 
applies in revision. so , 
(1) (1900-02) 1 L:B.R. 90, (2) (1903-04) 2 L.B.R. 166. 
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1924 “Tt appears to me that the Sessions Judge has 
_Kine- gone out of the way to strain the rulings quoted 
oe in favour of the accused. It is stated in evidence 
Po vin ANP ‘that in ‘Taungbotaya there are only four or five houses. 

It is scarcely worthy of the name of a village, and 
the respectable persons, who live within the same 
village-tract or as near as one call’s distance from. 
the accused’s village, are perfectly capable of giving | 
evidence of the accused’s general repute. It appears 
to me, however, that the two rulings of Sir Charles 
Fox, to which reference have been made, do go, or. 
can be made to go, too far. oe 

In a recent General Letter No. 12 of 1924, 
which, I take it, represents the considered opinion 
of the Hon’ble Judges of this Court, directions are 
‘issued with regard to the evidence required in 
cases under the Habitual Offenders’ Restriction 
Act; and these directions appear to me to be not 
altogether in accord with the principles laid down 
by Sir Charles Fox in the two rulings quoted. - 

“TY would, therefore, refer this case to a Bench 
in order that an authoritative ruling may be 
obtained with regard to the evidence required in 
these cases, for I take it that magistrates, when 
‘they find published rulings differing from a General 
Letter issued from this High Court, will find them- 
selves in difficulties as to which of the two they 
are:to follow. The Bench will be an ordinary two- | 
Judge Bench or-a Full Bench as the Hon’ble the 
Chief Justice may direct.” 
"Phe matter came up for hearing in dues course 
before a Bench composed of Carr and Godfrey, JJ., 
with the result reported below. , 


_ Carr, J.—The facts of these two cases are almostiden- 
tical and it is not necessary to discuss them. separatelv. 
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The respondents were. called upon by the Sub- 
divisional Magistrate to furnish security for one year 
under section 110, Criminal Procedure Code, and in 
default were committed to prison. On appeal the 
Sessions Judge set aside the orders. In the case of 
Po Yin there were five witnesses who spoke to his 
general reputation as an habitual thief. None of 
those witnesses actually resided in the same hamlet 
as Po Yin. The first witness was the village head- 
man of the tract within which Po Yin resides. He 
speaks of his village as being “about half an hour’s 
walk”: from.Po Yin’s. The next witness resides in 
the same village as the headman. He gives the 
distance as “ over a call.”’ The third and fourth also 
live in this village. They say it is ‘about two calls” 
from accused’s village. The last witness is the head- 
man of a neighbouring village, which ‘he says is 
“over acall’’ fromaccused’s, There were no witnesses 
who lived actually in the same hamlet as the accused, 
which, it is stated, contains only four or five houses. 
The accused himself called no witnesses, In allowing 
the appeal the Sessions Judge relied mainly on the 
dicta of Fox, ]., in Crown v. Nga Nyein (1) and 
King-Emperor v. Nga Shwe U (2). , 

In the first of these cases the learned Judge 
following a Calcutta case, said that “A man’s general 
reputation is the reputation which he bears in the 
place in which he lives among the inhabitants of 
that place.” That definition may be accepted as 
correct in the great majority of cases, but I can hardly 
recognize it as conclusive. It is quite possible 
for a cunning rogue to conceal his real character 
from his immediate neighbours. That question, 
however, hardly arises in. this case. Where. the 


(1) (1900-01) 1-L.B.R. 90. (2) (1903-04) 2 L.B.R. 166, 
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Séssions Judge has erred, I think, is in attaching a 
too-restricted meaning to the word “place.” It is 
not possible to set any definite bounds to the mean- 
ing of this term. The meaning must necessarily vary 
with the circumstances of the case. It certainly 
cannot rightly be restricted to the group of houses in 
which the accused happens to reside, however small 
that may be. Nor is it right to discard the evidence 
of witnesses who speak to the reputation of the 


~accused merely because they are not his immediate 


neighbours. What the Court has to do is to satisfy 
itself that the evidence of the witnesses is true, and 
if it is satisfied on-this point, then it is -entitled 


to accept the evidence. Where a witness lives at a 


considerable distance from the person of whose 
reputation he speaks, the Court should of course 
enquire how he came by that knowledge and should 


-take the answers into consideration in framing its 


estimate of the value of the evidence. 

In the present cases it is clear that all the 
witnesses lived sufficiently near to the accused to be 
in'a position to know his real .eputation and their 


_ evidence should .not have been rejected’ merely on 


the ground that ane were . not his. immediate 
neighbours. pyle 

At the same time the fact that no such immediate 
neighbours were cailed should have been explained 
and the magistrate should: Ses gone into this 
question. 

In the second case quoted the learned Judge said, 
“Tf it is proposed to prove by evidence of: general 
repute thata person called on to give security is an. 


habitual offender of one of the types mentioned in 


section 110, the form which the chief question put to 
the witnesses should take should be ‘What, as far 
as you know, ‘is the repute of the accused amongst 


Vou. IL] RANGOON SERIES. 


the body of villagers of the village in which he has 
been living? In order to satisfy himself that an 
accused’s general repute is that of an habitual offender 
of one of the types mentioned, a magistrate should 
require more eviden e than. that of policemen and 
village authorities. Inquiries under section117,should, 
if possible, be conducted in the place where the 
accused has lived, and the magistrate should himself 
pick out at haphazard some of the villagers, and 


examine them as to the accused’s general repute. 
He should not be contented with the evidence of 
merely.such witnesses as the police or village autho- 


ritiés choose to send up to him. He should also 


consider in every case ‘whether the necessity for 
putting the alleged habitual offender-on security has 
been proved, and whether the police and village 


authorities could not ensure good behaviour on the 
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‘part of the accused if they exerted themselves more 


in executing their duties.” 

_ With most of this I agree. But I do not think 
that the learned Judge meant to lay down that in 
every case all these steps must necessarily be taken. 
Nor can I hold that if they have noi all oeen taken, 
the proceedings are bad. If the evidence actually 
taken is sufficient to prove that the accused is a fit 
person to be placed on security, that is all that the 
law requires. 

From the learned Judge’s dictum that the 
magistrate “should also consider . . . . whether 
_the police and village authorities:could not ensure 
good behaviour on the part of the accused if they 
exerted themselves more in executing their duties,” 


I must respectfully dissent. In seems to me to be 


not justified by anythingin the law. It is impossible 
for the police or the village authorities to keep such 
a vigilant watch over a known criminal as to leave 
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him no opportunity of committing crime, and it is 


for just that reason ‘that the preventive provisions 


now in question have been enacted. I do not think 
that it is. necessary to interfere in the two cases 
now before us. Nearly six months have elapsed since 
the original orders were passed, and if the accused 
persons have not mended their ways, it will be open 
to the authorities concerned to institute fresh 
proceedings. 

I would therefore direct that the proceedings be 
returned with these remarks. , 

Goprrey, J.—I agree. It is obvious that in cases 
where the accused person lives ‘in 6ne of an soutlying 
collection of two or three houses, evidence as to 
his general repute could not properly be confined 
to the statements of their occupants, nor could 
it be expected to be independent or reliable, if it were. 
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2L.BR 174 at p.182; Maung Hme v. Ma Sein, 9 |.B.R. 191 ; 
Ma Lay v. Tun Shwe, 10 L.B.R. 10; Ma Mev. Ma Myit, PJ.L.B. 
43 ; Maung Sek Kaung vy Maung Po Myin, 1L.B.R. 23 ; MaTiin 
v. Ma IVa Yon, 2 L-B.R. 255 F.B.; Tha Tu v. Maung Bya, 
4 L.B.R. 181; Ma Ein Thu v. Maung Hla Dun, 5 BLT, 3; 
Ma Kyi Kyiv. Ma Thein, 3 L.B.R. p. 8 ; Mi Saung v. Mi Kun, 
Chan Teon's LC. Vol. I, p, 198 at p. 204. per Jardine, J.C.; Ma 


’ Mi v. Ma Myit, Chan Toon’s L,C., Vol. I, p. 275 ; Wa Mya Thu 


v. Maung Po Thin, Cuan Yoon’s L.C. Vol. HW, p. 61; Anleathan 
v. Mi Tha Ta U, Chan TcOn's L.C., Vol. 11. p. 65 ; Maung Siik- 
Kaungv. Maung Po Nyein, Char. Toon’s LC. Vol. I, p. 67; 
Sarkar’s Hindu Law of Adoption, 2nd edn., p. 57 ; Ma Saw 
Ngwe v. MaT heist Yi, Chan ‘oon'sh.C., Vol. II, p. 210; Conflict 
of Avthority, Vol. II, p. 37; Ma Gun Bon v. Maung Po Kywe 
(1897-1901) 2 U.B.R. p. 66 ; Po Séin v. Po Min, 3 L.B.R. 45; Ma 
Su v. Ma Tin. 6 L.B.R..77 ; Conflict of Authorily on Buddhist 
Law, Vol. II p. 51; Tha Dun v. Waing Gyi, Civil 2nd Appeal 
No 302 of 1909 of the 1.C.U,B’s Court ; Stokes’ -Hindu Law 
Books, 4 0 ; Mayne’s Hindu Law, p. 82 (7th edn.) ; Tagore Law 
Lectures, J880, p. 515, c.f. Forchammer’s Jardine Prize Essay, 
p. 49 : Stokes’ Of Chit, p 498 ; Ma Hnin Bwin v. U Shwe Gon, 
8L.G.R.1; Ma Thiv Ma Nu, S.J L.B. 70; Mi Saungy. Mi Kun, 
S.J.L.B.115 ; Maung Fo Lat v. Mi Po Le, S.J.L.B. 212 ; Ma On v. 
Ko Shwe O, S.J..B. 378 ; Maung Sa So v Mi Han, (1892-9) 2 
U.B.R. p. 171; Ma Min Tha v. Ma Naw, (1892-06) 2 U.B.R. p 581 ; 
Maung Pan v. Ma Hiyi, (1d97-1902) 2 U.B R.p. 10} ; Avleathan 
v. Mi Tha Ta U,PJ.L.B., p. 625 3 Mauug Mit v. Maung Po Thin, 
1 L.B.R. 50; Ma Anin Gaing v. Ma Tha Li, 1 B.L.T.74; MiSaw 
Myin v. Mi Shwe Thin, (1910-13) 1 U.BR. 125: Ma Thit vy. 
Maung Tun Tha, 8 B.L.Y. 138 ; Maung Ka Guy, Ma Hnin Ngwe 
x B.L.T. 196 ; Ngwe E v. Nga Aung Thin, (1914-16) 2 U.B.R. 
37 ; Mi Hlaing v. Mi Thi, (1914-16) 2 U.B.R. 40; Skwe Po 
v. Maung Bein, 8 L.B.R. 115; Kyi Hlaing v Ma Htu, 8 L.B.R. 
189 ; Ma Sein Ton v. Ma Son, 8 L B.R. 501 ; Chan Tha v, Mi Ma 
Pyu, 9 B.L.T. 95; and Tun Tha v. Ma Thit, 9 L.B.R. 56— 
rcferred to. . 
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PRIVY COUNCIL 


KIRKWOOD alias MA THEIN anpD OTHERS 
: vw. 
-MAUNG SIN anD ANOTHER.* 


Buddhist Law : Inheritance—Orasa, ‘Position and righti of —Definition ow 
Family consist ng of sons and daughters the eldest of whom isa daughter. 
In so far as the decisions of the Burma Courts whether expressly cr by. 
implication are adverse to the rights-of the eldest-born daughter, they 
undoubtedly proceeded on an insvfficient consideration of the status assigned 


t» the-first-born child by the Burmese Buddhist law as embodied in the. 


Dhammathats and expressed in the existing customs and usages. 

The eldest-born child occupies an extraordinary favoured Position as 
compared with the younger ehildres, inasmuch. as -the parents, to use the 
quaint language: of. the Vilasa, ‘obtained the child by their earnest prayers 
at the commencement of their wedded life, and se rbi the property with 
his or her assistance. ’’ 

An “ orasa." child is -the didedaorn child capable . of undertaking the 
responsibilities of a deceased parent and the status of ‘‘ orasa ” does not depend 
upon the child, if a son,surviving the father or, ifa daughter, surviving the 
mother. There can be but one “ orasa.’? The three essential conditions for 
the existence of the status of “‘ orasa’”’ arethat (a) the child is the first-born’; 
(b) the child attains majority ;(c) the child, being ason, helps in the acquisition 
of the family propertics and the discharge of the father’s responsibilities, or, 
being a daughter, helps the mother in the management and control of the 
amily properties and household. 

Held, that the appeilant’s father who was the eldest son but the second- 
born dhild had not the status of an * orasa.” 

Kinwutt Mingyi’s Digest, Vol. 1; Richardson’s Ediiion of Manugye— 
referred to. 

Po Zan v. Maung Nyo, 7 L.B.R. 27 ; Ma Mya Thu v. Maung Po Thin, 
PJ.L.B. 585; Ma NanGyaw v. Maung Shwe Ket, 10 Bur, L.R. 234; 
Mating San Dwa v. Ma Min Tha, Chan Toon’s L.C,, Vol. I, p. 207; Po 
Hman v. Maung Tin, 8 L.B.R. 113; Ma Saw Ngwe v. Ma Thein Yit:, 1 
L.B.R. 198 and Ma Thin v. Ma Nyein E, 3 B.L.T. 6—overruled, ; 

Mi Min Din v. Mi Hle, (1904-06) 2 U.B.R. Bud. Law: Inheritance, 

' p. 11—dissented from. 
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Maunc Sin, 
_ Vol.I, p. 198 at p. 2)4 per Jardine, J.C. ; Ma Mi v. Ma Myit, Chan Toon’s 
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. 


Tun Myaing v. Ba Tun, 2 L.B.R. 292 ; Mi The Ov. Mi Shwe, (1914-16) 
2 U.B.R., p.46 ;NgaLu Daw v.Mi Mo Yi, (1914-16)2 U.B.R., p. 66 af p. 72; p. 
3;MaMi v. Ma Myit, P.J.L.B. 48 ; Maung Seik Kaung v. Maung Po Nyetny 
1 L.B.R. 23; Ma Thin, v. Ma Wa You, 2 L.B.R. 255 F.B.; Tha Tu v. Maung 
Bya,4L.B.R.181; Ma Ein Thu v. Maung Hla Dun, 5 B.L.T. 73 ;Ma Kyi 
Kyi v. Ma Thein, 3 L.B.R., p. 8; Mi Sauug v, Mi Kun, Chan Toon’s L,C,, 


L.C., Vol. I, p. 275; Ma Mya Tu v. Maung Po Fhin, Chan Toon's Lc, 
vol. I, p. 61; Anleathan v. Mi Tha Ta U, Chan Toon’s -L.C., Vol. II, p- 
65; Maung Seik Kaung v. Maung Po Nyein, Chan Toon’s L.C., Vol. H, p, 
67; Sarkars Hindu Law of Adoption, 21d edn, p.57; Ma Saw Ngwe v. 
Ma Thein Yin, Chan Toon’s L.C., Vol. If, 210; Conflict of Authority, Vol. 
Ij, p. 37; Ma Gun Bon v. Maung Po Kywe, (1897-1901) 2 U.B.R. p. 66; 

Po Sein v. Po Min, 3 L.B.R.45 ; Ma Su v. Ma Tin, 6 U.B.R. 77 ; Conflict 
of Authority on Bud. Law, Vol, HW, p. 513 Tha Dun v.Waing Gyi, Civ. 2nd° 
Appeal No. 302 of 1909 of the J.C.U.B.’s Court ; Stokes’ Hindu Law Books, 
410; Mayne’s Hindu Law, p. 82 (7th edn.); Tagore Law Lectures, 1880, 

p. 515, cf.. Forchammer’s Jardine Prize Essay, p. 49; Stokes’ Op. Cit., p, 
498; Ma Hunin Bwin v. U Shwe Gon, 8 L.B.R. 1; Mad Thi v. Ma Nu, 
$.J.L.B. 70; Mi Saung v. Mi Kun, S.J[.L.B. 115; Mang Po Lat v. Mi Po 
Le, S.J.L.B. 212; Ma On v..Po Shwe O, S.J.L.B. 378; Maung Sa Sov. 
Mi Han, (1892-96) 2 U.B.R. p. 171; Ma Min Tha v. Ma Naw, (1892-96) 2 

U.B.R,, p. 581; Maung Pan v. Ma Hunyi, (1897-1901) 2 U.B.R., p. 104; 

Anleathan v. Mi Tha Ta U. PJ.L.Bs p. 625; Maung Hmuv. Maung Po 
Thin, 1 L.B.R. 50; Ma Hnin Gaing v, Ma Tha Li, B.L.T. 74: Mi Saw 
Myin v. Mi Shwe Thin, (1910-13) 1 U.B.R. 125; Ma Thit v. Maung Tun 
Tha, 8 B.L.T. 138; Maung Ko Gu v. Ma Hnin Ngwe, 8 B.L.T. 196; Nge 
Ev, Nga Aung Théein, (1914-10) 2 U.B.R. 37; Mi Hlaing v. Mi Thi 
(1914-16) 2 U.B.R. 40 ; Shwe Po v. Maung Bein, 8 L.B.R. 115 ; Kyi Hlaing 
v, Ma Htu, 8 L.B.R, 189, Ma Sein Tan v. Ma Son, 8 L.B.R. 501; Chay 
Tha v. Mi Ma Pyu,9 B.L.T, 95; and Tun Tha v. Ma Thit, 9 L.B.R. 56— 
referred to. 


Appeal from a judgment and decree of ae late 
Chief Court of Lower Burma whereby the judgment 
and decree of the District Court of Hanthawaddy 
were varied. The plaintiffs were the appellants to 
His Majesty in Council. 

- The suit out of which this appeal’ arose was 
brought for the administration of the estate of U 
Baw, deceased, who was a Burmese Buddhist widower 
and who died in 1907 leaving four children surviving, 
viz.—Ma Nyein Aung, Maung Po Cho, Maung Sin 
and Ma Nga Ma. The plaintiffs were the children 
of the elder son Maung Po Cho who predeceased 
U Baw by about a fortnight, and the defendants 
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‘were the younger son and daughter of vu Baw and 
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- 1924 


the legal representative of his eldest-born child Ma KIRKWoOD 


alias 


‘Nyein Aung who had attained majority and survived MaTuazn 
ther parents but died before the institution of the suit. yuxdsm. 


For the plaintiffs it was contended that their father 
‘being the orasa son of U Baw- was entitled to 
‘the privileged share of a one-fourth in U Baw’s estate 
‘and that as their father's heirs they themselves. were 
entitled to succeed to his said one-fourth share. 
‘On the other hand, the defendants’ contention 
was that Ma Nyein Aung, who was the eldest 


competent child and daughter of -U Baw, was the 


orasa and that therefore the plaintiffs’ share would 
be only one-sixteenth. The real question -there- 
fore was which child of U Baw was the orasa— 
Ma Nyein Aung or Maung Po Cho. The District 
_ Court with a certain amount of reluctance came to 
the conclusion that Maung Po Cho was the orasa 
cand that the plaintiffs as his children were entitled 
to a one-fourth share in their grand father’s estate. 
From this decree of. the District Court the defendants 
appealed to the then Chief Court of Lower Burma 
. cand the appeal was heard. by a Division Bench 
composed of Robinson, C.J., and Duckworth, J., who, 
hoiding that the controversy involved questions of 
considerable complexity, referred the points at, issue 
in the form of seven questions to a Full Bench, 
‘The reference was heard by a Full Bench consisting 
of Robinson, C.J., Maung Kin, Pratt, Heald and 
- Duckworth, JJ. and the learned Judges, after a close 
examination of the authorities, came to the conclusion 
that in a family the eldest-born child,- irrespective 
of sex, on attaining majority and proving otherwise 
competent becomes the ordsa, and that, therefore, 
Ma Nyein Aung and not Maung:Ba Cho was the 
orasa child of U Baw. The matters arising being 
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of frequent occurence and of the greatest importance 
to Burmese Buddhists, the conclusions of their Lord- 
ships forming the Full Bench are reported below 
in full :-— 


MaunG Kin, pare following questions bis 
been referred :— 

1. In. a family. consisting of both sons and 
daughters, can any child acquire the full status of 
orasa prior to the death of either parent ? 

2. If so, in such a family where the eldest child 
is a daughter, can any son become orasa untii his 
father dies? _ 

3. In such a family can the question which child 
is the orasa be decided before the death of either 
parent ? 

4. Can there be in such a family two orasas? 

5. Are sons always to be preferred. to daughters 
as orasas? 

6..In such a family can on. be an orasa son 
who predeceasing his parents can .transmit to his 
children a right to preferential treatment in tbe 
division of the estate ? 

7. If so, can the eldest child, being a daughter, 
on her mother predeceasing her father, claim a quarter 
share as orasa or transmit to her children a right to 
preferential treatment in the division of the estate ? 

_ The facts of the case are : 

Daw Hmo predeceased her cnene U_ Baw, 
who died some years later, viz., on the 28th December 
1907. Their eldest son (not. their eldest child 
Maung Po Cho died on the 13th December 1907, or 
some twelves days prior to. his father. He was about 40. 
when he died. Their eldest child. was a daughter; 
Ma Nyein Aung, who died after both her parents, 
The plaintitts are the issue of Maung Po Cho and 


Vou. IT ] * RANGOON SERIES. 


the defendants are the younger son and daughter of 
Daw Hmo and U Baw. 

Thus U Baw and Daw Hmo had four children. 

Had they all survived-.both their parents, they 
would all have shared equally in the estate of their 
parents in accordance with the ruling in Ma Kyi 
Kyi’s case (16). In that case the rules of distribu- 
tion of the parental estate between; the children of 
the same parents on the deatl’-of both the parents 
were jettisoned as being so hopelessly conflicting as 
to be difficult to reconcile and the rule of equal 
distribution was introduced as being equitable and 
in accordance with the practice of the people. 

The plaintiffs claim a quarter share in the estate 
as representing Maung Po Cho whom they claim 
to be the orasa son of U Baw and Daw Hmo. 

As I understand it, the claim is to represent 
their father who predeceased U Baw and survived 
Daw Hme and, bearing in mind the ruling in Ma 
Kyi Kyi’s case, they put their claim as being for 


what their father would have got had he survived’ 


both his parents, because their uncle’s share would 
be the same. The claim is really under secticn i5 
of the Manugye, that is to say, a claim to a share 
equal to that of their youngest uncle. And if the 
distribution was to be made according ‘to the Dham- 
- mathats, their claim would have been less than one- 
quarter. So it is clear that this is not a case of 
devolution of the share which the orasa son or 
daughter may be entitled to claim on death of one of 
the parents. The right claimable would be the right 
to represent the parent as fully as the Dhammathats 


allow. ; 
I shall now proceed to consider the question 


who is an orasa child. 
(16) 3 L.B.R., p. 8 
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The word is a Pali word. In the Burmese form. 
it is fq auratha and in its Romanized form it is. 
orasa. It means legitimate, own son. See Childer’s. 
Pali Dictionary. The word is used in this sense in. 
the Dhmamathats as distinguished from other kinds. 
of children entitled to inherit, such as,. keittima,. 
keittaja, kittama, pubbhaka and appatittha. See 
section 16 of U Gaung’s Digest, Vol, I. The distinc- 
tion between an auratha (a child born in lawful 
wedlock), a kittima and an appalittha is clearly 
drawn in sections 190, 191 and 192 of the same 
Digest. Reference may also be made in this connec- 
tion to sections 198 and 199 of the same Digest. 

And we have now been accustomed fora con- 
siderable time to the use of the term orasa as 
meaning the legitimate child who is entitled to claim 
a quarter share in the parental estate on the death 
of one of the parents. There is no doubt some of 
the Dhammathat writers use the term orasa baldly, 
e.g., “Let the orasa take a quarter of the estate,’ 
whereas some are careful to indicate which child 
is meant by orasa while other do not call the 
child by that term at all, but declare that the son or 
daughter who planned and worked with the parents 
and who continues the family is the one entitled to 
have preferential treatment in regard to inheritance. 

In the texts collected in section 30 of the Digest. 
which deals with ‘Parlition between. mother and 
son on the death of the father,” the son who is . 
given a preferential right (whether to certain specified. 
property or a quarter of the parental estate either to 
himself solely or to be divided with his brothers) is 
called 2:8: or jetthaputta in the following Dhanma- 
thats:— ORS Nee , 

Pyu—jettho 28:01 puttosa, soorcodyorgh:Giag = 
The eldest, if a son, or the first-born child, if a son. 
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According to Childer'’s jettho means chief, - best, 
eldest. 

Vilasa s2:8:ew2yo: The eldest child who is a 
son or first-born child who is.a son. 

Waru 202:(8:63q00 = . eldest or first-born orasa. 

Dhammathatkyaw 

Rasi 

Sonda same as Pyu. 

Kyetyo 02:8:008:3:—First- born son or ‘daughter. 

He is termed oof}: Thagyi in the | following 
Dhammathats :— 

Manugye, Amwebon and Dhamma, Thagyi means 
eldest son. ; 

The term nxpjqan Thagyi auratha is used in 
the following Dhammathats :— 

Vannana, Warulinga and Citara, 

corsepEhjeqao * auratha among sons” occurs in 
Warulinga. 

0028 or fago0 is ase in the following :— 

Kunjalinga, Manuyin, Kunja. : 

~ 0&:088:c80022 “son known to the officials” is used 
by Kyannet. This means a recognised son, such as 
son born in Jawful wedlock. 

The expression smr:SsecrsepoSeoodgbe9 if the 
son takes. the place of the father, is used in 
Vicchedani. 

sa 9 of wo: eno wo the son who bears the 
father’s burden or responsibilities is used in the 
following Dhammathats :— 

Mano, Kainzga, Myingun, Kandaw, Tejo, Vanna- 
dhamimna, Manuvanna. 

- In the rest of the Dhammathats, namely Viniccaya, 
Pakasani, Rajabala, Manu, Panam, Dayajja and, 
Dhammasara the word 22: tha son is used. 

The earliest of these Dkammthats, are Pyu (89 
B.E.), Vilasa (455 B.E.), Waru (643 B.E.). These 
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yse the term 2:3: Tha-u. Then came Manugye 
and Dhamma (both 1114 B.E.) which use the term 
ooo: Thagyi. Then in 1126 B.E. came Vannana 
which uses the expression »%63q0 Thgayi auratha, 
Then came Manuyin (1129 B.E.) in’ which [jq00 
auratha or 2390. Tha auratha is used. In 1129 


_B.E. Rasi was published and the term s2:8:eoc0o 


Tha-u-yaukya is used in it notwithstanding the fact 
of the term’ ox: Thagyi 228:6}qgn Thagyi auratha 
and {399 auratha having been used in the meantime 
by some of the other Dhammathats. In 1143 B.E, 
Sonda which uses the term 2:8: Fha-u, 202:(0%3q0> 
Thagyi auratha, appeared. In 1165 B.E. Kunjaiinga 
was published. It gives the rules of partition between 
mother and son on the death of the father and says 
that if the son is auratha, he shall get one-quarter 


_and the mother three-fourths. 


Of the above Dhanmathats in which the term 
oon8: occurs, reasons are given for the preferential 
treatment in the following:— ~~ 

Pyu—The son continues the family. 

Vilasa—Because the parents obtained at the come 
mencement of their wedded life by their earnest 
prayer... . ... he helps in the acquisition 
of property . =. . . he succeeds to the father’s 
office and continues the family. a. * 

Dhammathatkyaw 

Rasi | same as Vilasa, . 

Kyetyo . 

All the Dhammathats mentioned in section 30 of 
the Digest, when considered as a whole, lead to the 
inference that it is the eldest-born legitimate son 
who is entitled. to claim aquarter of the parental 
estate from his mother on the death of the father, 
provided he has helped the parents in the acquisition 
of property and takes the deceased father’s place and 


VoL. II] RANGOON SERIES. 701 
1924 


continues the family. It appears that the Dhamma- paps 
KIRKWoop 


thats take it for granted that the son, if competent a th 
to -do so, will take his father’s place and continue Ma THIN 
the family, but “whether this duty is a mere moral mavnesm . 
obligation or can be enforced at law is at present jing mn, 
undetermined so far’ as decisions go-” (17). And J. 
this eldest-born son, who is entitled io a quarter share, 
.4s by later Dhammathats called an Orasa. 

According to section 62 of the Digest this eldest- 
~born son may be superseded by, and the position 
he might have enjoyed may go to a younger son 
who fulfils the conditions, while he does not. é 

It may be argued that what is material is’ the 
fulfilling of the conditions and not the order in 
which the sons are born, so that even where the 
eldest-born is a daughter, ason who fulfils the 
conditions would be entitled to the quarter share 
from the mother on the death of the father. 

In my judgment the argument is not sustainable. 
It can only be founded on Dhammathats noticed 
above which do not call the son entitled to the 
‘Share by any description, such a Tha-u, thagyi, 
thagyi auratha, or auratha, but which describe him 
only as the son who bears the father’s burden or 
responsibilities. It appears to me that these Dhamma- 
thats put the matter in a comprehensive form, because 
Whether the claim is made by the eldest-born son 
or bya younger son, the conditions must be fulfilled. 
These Dhainmathats do not in my opinion, -contra- 
dict the proposition that the eldest-born son if 
competent, can claim the share from the mother and 
if nut competent, he will be superseded by another 
son who is competent, but that if the eldest-born is 
not a son, the right to a quarter share. does not 


ee 


(17) Per Jardine, J.C. in Mi tants Vi Mt wc — Toon’s L.C. , Vol. I, 
p 192 at P 204, 
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1924 _exiSt in favour of a son, though he may be the eldest of 
Kirxwoon the sons. I have deduced this by a consideration of 


My 
Ma Tus the Dhammathats alone. 


mauncsix. _ | get the following results :—In dealing ~ith the 
PRaa Ae right of the child who is given a preferential right— 
oe (1) earlier Dkammathats call him “ Tha-u” 


and the right is given him because he 
fulfils the conditions as to which the 
leading Dhaimmathats are in substantial 
- agreement ; . a. 
(2) later Dhammathats such as, Manugye and. 
- Amwebon call him “: Thagyi” - 
(3) other Dhammathats of later dates call him 
_“ Thagyi auratha”’ ; 
(4) still later Dkammathats call him merely 
auratha ; 
(5) there are some Dhammathats which do 
- not call him by any description but speak 
of him merely as a son who bears the 
father’s burden, their authors probably | 
thinking that it is unnecessary to state 
the rule in detail, because the fulfilment — 
of the condition is the essential thing. 

Read all these Dhammathats together and the 
conclusion will be reached that those which speak 
of the son who bears the father’s burden do not © 
appear to contradict the others. Because they were 
not read in the way I suggest, did Sir George Shaw ~ 
go wrong in Mi Min Din v. Mi Hle (18) when he 
held that the eldest-born son means the eldest son, 
-not necessarily the eldest child. 

There is another ruling which appears to me ue 
be contrary to my view. That is in Ma Ein Thu v. 
Ma Hla Dun (14) in which it had to be ascertained. 

(14) 5 B.L.T. 73. 
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whether the second child a daughter was the orasa 
for the purpose of section 163 of the Digest. It 


was not certain whether the eldest child who pre- 


deceased its parents in its infancy was a son: or a 
daughter.- Twomey, J., held that if it was a daughter, 
the eldest surviving daughter would be auraiha. 


This view is perfectly correct. But the learned Judge 


observed that the fact that the eldest child was a son 
would make no difference. He appears to have 
thought that the fact was a negligible quantity as he 
stated :—At any rate I see no reason to think that 
they (the texts in section 163) do not apply. to a 
family where the only children arriving at maturity 
were two daughters and the only other child a.son 
who died in infancy. No texts are cited in support 
of this second view propounded by the learned Judge. 

The next question for consideration is the right 
of a daughter to a quarter share. Section 33 of the 
Digest which deals with the partition betwéen father 
and daughter on the death of the mother has to be 
considered. Although the number of Dhammathats 
which gives the eldest-born daughter the right to 
claim a quarter share from the father is smaller than 
that of the Dhamamthats which give the son the 
right to claim this share from the mother, yet the 
important Dkamamthats, viz., Manugye, Vilaas, Dham- 


mathatkyaw and Amwebon declare the right in her 
favour and: it is well-known that the case law on 


the subject is to the same effect. 

_It is therefore correct to hold that eldest-born 
legitimate daughter is the orasa who has the right to 
claim a quarter share from the father on the death 
of the mother. 

It has, however, been contended that the eldest- 
born daughter will be ousted from her position as 
an aurasa, if there is a son. 
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In Mi Saung v. Mi Kun (17) Mr. (afterwards Sir 
John) Jardine, J.C., observed :— 

‘“’ Under certain circumstances the eldest daughter 

at least when there is no son competent to 

assume the parental duty, takes the paraphernalia 
of the deceased mother, | 

These rights are additional to the Gavtioual eine 

of the inheritance, which on the death of one 

parent the eldest son or‘the eldest daughter is 
entitled to demand from the surviving parent.” 

The learned Judge cited no authority for limiting 
the eldest daughter’s rights to the case where there 
are no sons. This ruling was followed .by Mr. 
Hosking, J.C., in Ma Me v. Ma Myit (19) and again 
there were no reasons forth-coming. 

In Ma Mya Thu v. Maung Po Thin (20) it was 
laid down by Mr. Birks, J.C., that where there are 
both sons and daughters the eldest son is preferred 
to any daughter. Now in that case the father had 
died. and the claim was made by the youngest son 
(who was also the youngest child) where the eldest- 
born was a daughter and third child, a boy, had 
died in infancy. It was taken for granted that had 
he not died in infancy the third child would, if 
competent to take his father’s place, have been the 
orasa entitled to claim the quarter share from. the 
mother, But the texts cited by the learned Judge 
show that it is the eldest-born son who was, under 
certain cirumstances, entitled to the share and that, 
if he does not fulfil the conditions, a younger son, 
being competent, will step into the position. If in 
that case the younger scn had stepped into the 
position of the eldest-born son, then there wouid 
be no doubt the decision was correct. The case was 





_ (17) Chan Toon’s L.C, Vol. I, p.198. (99) Chan Toon's L,C, . Vol. I, p. 2756 


(20) Chan Toon’sL,C. Vol. I], p 61. 
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one where the father had died and the eldest daughter 
could not have claimed to be the orasa. for the 
purpose of claiming a quarter share. 

In Anleathan v. Mi Tha Ta U (21) the eldest 
daughter sued her mother and her brothers for a quarter 
share. It was held by Mr. Birks, J.C., that the 
plaintiff could not claim the share while there were 
sons. It .was, however, unnecessary to take the 
existence of younger sons into consideration, because 
the case was one in which the eldest daughter could 
not represent her deceased father. Section 156, 157 
and 158 of the Attasankefa Vannana Dhammathat 
were cited as being in conformity with the principle 
enunciated: in Ma Mya Thu’s case which was relied 
on. 

In Maung San Dwa v. Ma Min Tha (22) a sixth 
child,a son, was held to be entitled to demand a 


quarter share from the mother on the death of. the 


father, though there were two sons older .than the 
plaintiff. Fox, J., followed Ma Mya Thu's case. It 
was contended by Mr. Hla Baw’ that the son entitled 
to claim the share is the eldest-born son on the ground 
hatin section 63 of the Manu Vannana Dhammathat 
andin the extracts fram the Vilasa and Dhamma- 
thatkyaw, given under sections 32 and 34 of the 
Digest the term uSed, when referring to the son 
who should get a larger share than the oiher 
children is“ Tha-u” or first-born son. The learned 
Judge disposed of the contention thus: ‘ These terms 
are however notuniversally used; in section 5 of 
Book X of the Manugye, which section directly bears 
upon the present case the terms used are “ Tha-gyee ” 
which I take to mean the chief son who -would 
naturally be the eldest of them, unless afflicted 


(21)'Chan Toon’s L.C., Vol I, p. 65. 
(22) Chan Toon’s L.C., Vol. II, p. 207. 
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with any of the diseases or defects enumerated in 
section 36 of the same book. Mr.. Justice Birks’ 
judgment was based-upon a general view of the text 
bearing upon the question, and see no sufficient 
reason for doubting its correctness.’’ In_ this ‘case 
also the claimiant was made against the mother and if 
the claimant was entitled to supersede one of his two - 
elder brothers, there would be nothing to say against 
the decision. But, with great respect the learned 
Judge erred in thinking that there was any difference 
in meaning between the terms “ Tha-u” and‘ Thagy.”’ 
The very fact that the Dkammathats speak of the 


‘possibility of the Thagyi being superseded by a 


younger son shows that Thagyi is the same as Tha-u 
“ Thagyi” has been rendered as “big son” by 
advocates to suit their own cases. Thagyi is the 
abbreviated form of Tiia-akyi, which must mean the 
eldest son. I have not come across in any of the 
Dhammathats any expression which isequivalent to the 


English expression, ‘‘eldest surviving son.” 


In Maung Seik Kaung v. Maung’Po Nyein (23) a 
Bench of two Judges of this Court, after referring 
to sections 155, 157, 159 of the Attasankhepa Vavnana 
Dhammathat, came to the conclusion that the ‘rules 
in those sections proceed on the principle of the son 
getting a portion if his father dies,and the daugthers 
if her mother dies ;. but that the case of both daughters 
and sons is not distinctly provided for. The learned 
Judges do not appear to have referred to the original 
texts. Insection 155 the existence of younger-sons 
and daughters is clearly contemplated, because it says 
that the kamitha younger sons and daughters 22:08: 
shallnot demand inheritance until the mother dies. 


In section 156 which gives the auratha share to the 





- (13) Chan Toon's ‘L.C , Vol. IJ, p. 67 
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daughter on the death of the mother, itis declared 
that the kanitha sons and daughters shall not claim 
inheritance until the father dies. So thatin both the 
cases of father and mother predeceasing his or her 
consort, the existence of younger sons and daughters 
is not lost sight of and the law as regards them is 
‘declared. As Aftasankepa is looked upon only as an 
exposition of expert opinion, we shall now turn to 
the older Dhammathats and ascertain whether this 
expert opinion is justified. In section 30 of the 
Digest :— 

Dhammathatkyaw speaks of esscooon nauktha in 
referring to the other children. No doubt »o tha 
there is used in the sense of children. The term in 
this connection means later children. 

Manugye gives three shares to the mother and 
_coo8sedi Tha thaminge, younger sons and daughters. 

Sonda. says that to the soosccSo8ccdi thange 
thaminge, younger sons and daughters, however, suit- 
able shares should be given. 


Aimwebon 


Dhameia say that the three parts should go to the 


mother and the SoSguceS younger eg MeLS and 
sisters. 

The other Dhammathats are silent on the point, 
Of the Dhammathats collected in section 33 of the 
Digest—Dhammathatkyaw mentions younger sons and 
daughters, and Rasi and Kyteyo speak of those sons 
and daughters other than the eldest daughter. In the 
extracts given in section 31 of the Digest—Vilasa 
contemplates the existence of other children as it 
Says  wrsBecBardSaqSqecoarorghen lt is only the eldest 
who should. get. 

These materials are sufficient as showing that 
sections 30 and 33 of the Digest contain tules as 
_ regards the eldest child’s quarter share where there 
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are sons as well as daughters and justify the expert 
opinion contained in Altasankepa. The author of 
that work was also the author of the Digest. During 
the regime of the last two Burmese Kings and. for 
many years after the Aunexation until his death, 
U Gaung was the greatest living authority on Burmese 
Law and literature and I think his opinion may be 
accepted even ve the materials poe out 
above. 

To my mind a a very tet that the Dham- 
mathats speak of the eldest as having the right to 
claim the quarter share, it is implied that.there must 
be other children. . 

The contention that the case of both sons and 
daughters is not provided for cannot therefore be 
accepted. 

‘It has however been urged that,.as the Dhazi- 
mathats look upon-the son as being superior to: the 
daughter, the eldest-born daughter cannot be allowed 
to claim the quarter share, where there.are sons, 
Among others, seetions 140 and 150° have been 
referred to in support of the contention. These 
sections and the others contain rules of distribution 
after both the parents are dead. These are therules 
which this Court has disregarded in Ma Kyi Kyi’s 
case. Theydo certainly show thatthe son is regarded 
as superior to the daughter. But theydo net give 
him, unless he is the eldest-born, any greater share: 
than the eldest of the daughters. For if the eldest 
is a daughter and there is a son younger than she is 
that son instead of getting a smaller share, in accord. 
ance with the order of the births of the children, 
gets a share equal tothe eldest daughter, and in my 
judgment wherever, in these rules, the word auratha 


_is used, it is used to indicate the eldest child but 


not with reference to the right to claim a quarter 
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share: from the surviving parent. When both the 


parents are dead the question is’not who is the eldest-- 


born but.who is eldest of the surviving children and 
all the surviving children will get theirfractional shares, 
larger:or smrller, according to the priority of birth. 
In section 140 of the Digest :— 
Myingun says that a women may not say, cleo 
faqg00 Tam the auratha. — 
Vicchedani says—‘“ Even if she is the eldest 
sister, she is not the auratha,.” 
‘In section 150—- 
Rasi says :—‘‘ If a son is born after the dace 
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let them. both have equal shares.’ A woman shall — 


not say “ Tam the auratha.” 

Cittara says that although a son is the youngest 
among children of whom .the others are daughters, 
he shall not be called a younger child, let him take 
the elder’s place, the place.of the father. 

Kyannet says that although a son is born after a 
daughter, the son is more excellent then the daughter. 

In my opinion when it is stated that the woman 
may not say, “J am the .auratha,’ it only means 
that she may not claim the largest share in the. estate 
or, in other words, she may not demand the eldest 
chiid s share (se(3:qu). 

When Cittara says that the son will take the 
father’s place, it does not mean that he is given a 
superior status. Jt only means that he gets his 
father’s personal belongings. His elder sister is also 
allowed to take her mother’s personal belongings. 
And his share in the residue is equal to that of his 
eldest or elder sister, as the case my be. 

I amtherefore of opinion that Hartnoll, J., in Po 
Zan.v. Maung Nyo (1) and Birks, J.C., in Ma Mya 


Thu v. Maung Po Thin(20) were .not justified in. 


(1) 7 L.B.R: 27.- (20) Chan Toon’s L,.C. Vol. II, p. 61. 
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holding that the son is preferred to any daughter, 
It appears to me that though the eldest daughter is 
prevented from claiming the orasa share, ie., the 
largest share, there is nothing to indicate that the 
eldest son, her younger brother, becomes the orasa 
and takes the largest share. 

There is an additional reason why these rules of. 
distribution of inheritance after both the parents are - 
dead do not apply to cases where the eldest daughter 
claims a quarter share from her surviving parents, the 
father. It is that the claim is allowed her under very 
special circumstances and as.a reward for her past 
assistance in the acquisition of property and _ the 
possibility (which the law-givers expected in the times 
they lived) of her taking her mother’s place and 
continuing the family and controlling the younger 
children as her-mother had done in her lifetime. In 
the extract from Dhammathatkyaw which is given 
in section 62 of the Digest we-find the principle 
sakfRiecSseanscepi sovfBseoSse8seqp: “The eldest brother . 
isin the position of the father, the eldest sister is in 
the position of the mother.” This is in the mouth 
of every Burman and it is clear from the fact of the 
principle being recorded in that Dhammathat word 


‘for word the same as it exists in the mouth of the 


people that it is a well-recognised principle. And so 


far as may experience goes the principle has never . 


been taken to mean that in the case of the eldest 
daughter, only her younger sisters give her the position 
of their mother. The younger brothers also respect 
her as they had their deceased mother. This happy 
state of things exists to-day and long may it continue. 
Another point is that even if those rules of 
distribution among all the children are applicable to 
the question of the eldest daughter's right to a quarter - 
on the death of her mother, the younger son cannot 
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take her place, he can only prevent her from claiming —_-1924. 
the right. Then in that case there would be no x:rxwoop 
orasa at all, a position which the Dhammathats can yy,“ Sn 
hardly be held to have contemplated. iis Se. 
In my judgment it is really unecessary to go into BR 
the question of the applicability of these rules because mae 
it is perfectly clear, as shown above, that the Dhkam- 
‘mathats in giving a quarter to the eldest child have 
in view the case of there being both sons and 
‘daughters in the family. 
Among the Burmese Buddhists squality of the 
sexes is recognized in the Dhammathats with occasional 
aberrations to the effect that the male is superior to 
. the females. But when we come to consider what 
superior rights are given to the man, we find that 
his rightsare hardly superiortothe woman’s. Although 
they borrowed their laws from the Hindu Institutes 
of Manu, the Burmese carefully refrained from 
adopting the sex inequalities of the Hindu Law. 
For instance in Hindu Law the term @urasa was 
applied originally only to the ligitimate son. Next 
the Rishis evolved him intoa son of a very superior 
type, namely, the son begotten by a man on a wife 
of the same caste who was espoused in an approved 
form of marriage with religious rites, was a virgin at 
the time of her marriage and had not passed through 
the marriage ceremony or a part of it with another 
man (24). This was done on spiritual grounds. In 
Hindu Law a daughter is not called an aurasa and 
is not allowed to confer spiritual benefits on her 
‘father as the aurasa son is. 
The Burmese borrow the word aurasa and 
Burmanized it as auratha, but gave their own meaning 
to it suitable to the conditions of family life which 





(24) Sarkar’s Hindu Law of Adoption, 2nd edn., p, 57. 
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they approved. Thus they called a child (son or 
daughter) born in lawful wedlock an auratha child, 


putting the son and daughter aly onan equal 


footing. 

I am therefore of opinion that it is wrong to state 
as in Po Zan v. Maung Nyo (1) that the younger 
child, a son, being competent to assume the duties. 
of an orasa must be preferred to his eldest sister, 
even though she happened to be the eldest-born.. 
The case of Po Hman v. Maung Tin (25) followed 
the last. case‘ cited -herein without any discussion of 
the texts and I must. respectfully dissent from it in 
so far as it holds that the eldest-born daughter is. 
ousted from her position by her younger brother. 

In the result I would hold that the eldest-born 
legitimate daughter has the right to claim a quarter 
share on the death of her mother whether she. co-exists- 
with. sons or not, and that the eliest-born child is the 
orasa, although, as regards the claim io a quarter 


- share on. the death of one of ihe parents, it. would 


depend upon ihe circuinstances of each particular case: 
whether the claim can be niade or not, that is to say, 
if the child is a son he can only make the claim from 
the mother, on the ground that he steps into his deceased: 
father's place ; similarly if a daughter, she can only 
claim as one who takes the place of her mother. - It is 
clear also that there cannot be two grasas, a male and 
a female, in the same family, because an orasa is eit her 
the eldest-boru or the one who supersedes the eldest-, 
born. 

If this view is correct, there will be no difficulty 
in construing section 15 of the Manugye and sections. 
162. and 163 of the Digest. The child who is the 
orasa will be the child whose children, being out- 


0) 17 LB, 22, ., Sort 113, 
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of-time grand-children, will get a larger share in ‘the 
estate of their grand-parents than the issue of their 
uncle and aunts. They will under the present law 
[Ma Kyi Kyi’s case (16)] get the share which their 
deceased parent would have got, had he or she’ 
survived his or her own parents. That deceased 
parent will be the eldest-born son or daughter. 

In section 15 of the Manugye and sections 162 
and 163 of the Digest words similar to “those noticed 
above as occurring in.the extracts given in section 
30 of the Digest are found :— 

Vilasa.—Thagyi auratha. 

Myingun.—Thagyi. 

Manugye.—Thagyi auratha. 

Viniccaya,—Thagyi preceded by the Pali word 

‘jettho, 


Manu 
Kyannet } Thagyi. 


Kungya ie 
aa Akogyi, eldest brother. - 
Kyctyo 
Vicchedani prefixes jettho to Akogyi. 
The above are in section 162. 
In section 163 we find— : 
Viniccaya, Manuvannana, Sonda prefixing jettha 
“ Thamigyi” and “ Hnamagyi” eldest sister. 

So that with reference to the texts in the;Seciions 
now under consideration, it must be held that the 
eldest-born child is the one spoken of. 

_ Section 15 contains three paragraphs, of which the 
_ first is for the “ Thagyi auratha” and the second for 
the “ Thamigyi.” It has been contended, as counsel 
for the respondent in Ma Saw Ngwe’s case (26) 
did that these two paragraphs are not mutually 


i re 


" (16)3L,.B.R.8 —. (26) Chan Toon’s L.C. Vol. II, p. 210. 


713 
1924. 
Krrkwoop 


alias 
“Ma - HEIN 


Naima SIN. 


Maune Kin, 
J. 


714 


1924 
Vv. 
KixKwoop 
alias 
Ma THEIN 


VU» 
Maung SIN. 


Maune Kin, 


INDIAN LAW REPORTS. [ Vou. IE 


exclusive and.that at least for the purpose of claiming 
the larger share in favour of the out-of-time grand- 
children there can be two eldest children, eldest.son 
and eldest daughter. I am unable to accept this 
contention. There are reasons why it should not 
be accepted, namely, (1) the official translation of 
section 212 of Attasankhepa is not correct. Therefore 
the texts“indicate alternative .cases. I am not in 
favour of. Mr. May Oung’s translation which is given 
in his book at.page 248 (2). Though the Dham.-. 
mathatkyaw and Cittara in sections 162 and 163. 
of the Digest. mention both the eldest son and eldest. 
daughter in the same breath, as it were, it does not. 
indicate that the two cases are not mutually exclusive. 
In support of the argument that the first two 
clauses of section 15 of the Manugye. are not altern- 
atives, the case of Mi Min Din v. Mi Hle (18) (an 
Upper Burma case) has been cited. In that case 
Sir George Shaw, J.C., decided that under section 


15 of the Maungye there may be two orasa children, 


and dissented from Ma Saw Ngwe’s case. Referring 
to that case, the learned Judicial Commissioner said, 
“Tt was held that there cannot be two orasa children 
(that is an oras@ son and an orasa daughter) in the 
same family. This decision was apparently based on 
section 212 of the Attasankhepa. The published 
English translation of that work seems to imply that 
there is either’ an orasa son or an orasa daughter, 
but, not both atthe same time. The Burmese is not 
so uncompromising, and is perhaps open to another 
construction, but, however this may be I think there 
can be no doubt that the numerous passages of the 
Dhammathats dealing with partition among several 
sons and daughters refer to the special position 
and privileges of the eldest or orasa son, and of the 


(18) (1904-06) 2U.B.R. Buddhist Law Inheritance p. 11, 
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eldest daughter as co- existing, cf. sections 153 to 161 
of Kinwun Mingyi’s Digest. There is nothing in 


sections 162 and 163 of that work which deals - 


respectively with the case of the eldest or orasa son 


and the eldest daughter dying before the parents—., 


the text is directly in point-in the present case—to 
‘show. that they are mutually exclusive.” . If Sir George 
Shaw’s decision is-correct, then in the present case 
both Ma Nyein Aung and Maung Po Cho would be 
the eldest children whose own children will get 
perferential treatment under section 15 of the Manugye 
or under sections 162 and 163 of the Digest. I 
have already expressed my view that the published 
translation of section 212 of the Attasankhepa is not 
correct, and that it indicates that the first two clauses 
are mutually exclusive. . 

As regards the other ground also of Sir George 
Shaw’s decision, I respectfully differ from him. 
Sections 153—161 of the Digest do not show the 
position and privileges of the eldest son and the eldest 
daughter to be co-existing -under all circumstances. 
They are co-existing only in the case where the eldest 


son is younger than the eldest daughter. Where the. 


eldest son is older than the eldest daughter, the 
son gets a larger share. In my opinion sections 153 
—161 of the Digest do not help us on the question 
whether there can be simultaneously an eldest son 
and an eldest daughter through whom special 
treatment may be claimed in regard to the inheritance 
of the grand-parents. I think the eidest-born child— 
male or female—is the child through whom his or her 
children may claim a preferential right in the estate of 
their grand-parents. “It would be absurd to allow 
two orasas—a male and a female—for the purposes 
of the sections now under consideration, because 
their children would then take away altogether one 


71. 


"1924 
KrIRKwOOD 
alias 
Ma’ THEIN 


Vv. 
MAuNnNG SIN, 


Maune Kin, 
J. 


716 


1924 


Kirk woop 
alias 
MaTHEIN. 
v.. 
Mavne SIN. 


Maune Kin, 


INDIAN LAW REPORTS [ Vo. II 


half share of the estate. This, I think, is an absurd 


and illogical position, for the younger children ‘will 
then have only the estate of their mother, namely one- 
half, to inherit-in. They-would be deprived of their 
inheritance in the estate of their father. A child is 
entitled to inheritance in the estate of both its parents. 

I have pointed out above that the eldest-born 
daughter’s right to take her deceased mother’s: place 


in the lifetime of her father is not ousted by a son 


born after her. That view is again the proposition 
that only where there are daughters the eldest daughter 
had that right. I have also shown above that the 
eldest son or daughter within the first two para- 
graphs of section 15, and sections 162 and 163 of the 
Digest is the same child who is. entitled to prefer- 
ential treatment on the death of one of the parents 
as contemplated by the extracts in sections .30, 31, 


.32 and. 33 of the Digest...The view. taken by Sir 


George Shaw in Mi Min Dimn's case has been 
dissented from by Mr. McCoil, .A.J.C., in the 
unreported case of Tha Dun v. Waing Gyi. Mr. Tha 
Gywe refers to that case in his. Conflict of Authority 
in Buddist Law, Vol. II, at page 53. In that case the 
eldest-born child was a daughter, the second and 
third were sons of U Tu and Ma Kin, Waing Gyi 
was the son of the eldest daughter who had servived 
her father but-not her mother. The plaintiffs claimed 
a one-third share in the estate of the grand-parents 
on the ground that he was the son of the orasa — 
daughter. It was contended for the defence that the 
plaintiff's mother was’ not the orasa, as she had 
brothers, and that the eldest competent son should be 
preferred to any daughter. Mr. McColl held ‘that 
the plaintiff's claim was good, and he said that 
there was nothing to suggest that families consisting 
of daughters only are referred to. 
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In Ma Ein Thu’s (14) case above cited, Twomey, 
J., said that the texts stated in section 163 give the 
issue of the eldest daughter a share. equal to that of 
the youngest of its aunts, and that there seems to be 
no authority for holding that these texts apply 
exclusively to families consisting of daughters only, and, 
as I said before, he treated the fact that there was an 
eldest-born son who died in infancy as being negligible. 

With these observations I will.now proceed to 
answer the questions referred : 

I answer— e 

Question 1.—In the affirmative. 

Question 2._Where the eldest child is a 
‘daughter, no son can become orasa. 

Question..3.—In the affirmative. 

Question 4,—In the negative. 

Question 5.—In the negative, unless the son 
is the eldest-born. 

As regards Question 6, I may say that thie word 
““transmit” is not quite a happy term. The eldest- 
born son is the orasa. If he predeceased his parents 
his children will have a right to preferential treat- 
ment as laid down in the first paragraph of section 
15 of the Manugye, or section 162 of the Digest, 
if the eldest-born son died before he became ccm- 
petent to take his father’s place, a younger son, being 
fully qualified, may become orasa, and, if that son 
had predeceased his parents, his children will have 
a right to the same preferential treatment. But, if 
the eldest-born child was a daughter and predeceased 
her parents after she had become competent to take 
her mother’s place, her children will have a right to 
the same preferential treatment. It is doubtful whethr 
another daughter younger than a son can ever take 
the place of the eldest-born daughter who is not 

(14) 5 BLT. 73. 
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competent, or died before she became able to take 
her mother’s place. 

As regards Question.7, my answer is—the eldest 
child being a daughter can claim on the death of her 
mother a quarter share as orasa, and, if she then died 
before her father without having got the share, her 
children will have a right to preferential treatment. 
contemplated by section 15 of the Manugye and 
sections 162 and 163 of the Digest and if she then 
died after her father but before she had claimed her 
distributive share in the estate, her right of inherit- 
ance will devolve upon her children. The same 
would be the case of the issue of any other child 
who died after its right of inheritance became vested 
in it. Supposing the eldest-born child died after it 
became entitled to claim a quarter share under the 
circumstances of the case, the question may arise 
whether his children will be. entitled to .claim the - 
quarter share from their surviving grand-parenis. 
This question does not arise here and need not be 
answered. ‘But, if the eldest-born, though it might 
have claimed the quarter share from the surviving 
parent, did not and survived that parent, then the 
child will no longer be entited to claim the quarter 


“share but will have to share with the other children 


and may. in that case get more or less than the quarter 
Share it might have claimed. 


Pratt, J.—It is, perhaps, a matter for regret that 
the terms of this reference were drafted quite so 
broadly and were not confined more closely to the 
problems of the particular case from which it arose. 

It appears necessary to summarise the facts briefly. 
Plaintiffs were the children of Maung Po Cho, eldest 
son of U Baw and Daw Hmo. Defendants were the 
younger son and daughter of U Baw and Daw Hmo. 
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Daw Hmo died before her husband U Baw and 
Maung Po Cho predeceased his father. Ma Nyein Aung, 
the eldest child of the family, survived both her parents. 
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Plaintiffs claimed one-fourth of the estate of their yaune sin. 


grand-parents, jure representationis, on the ground 
that their father, Po Cho, was the orasa child. 

The District Court relying on Po Hman v. Maung 
Tin (25), Po Zanv. Maung No (1) and Tun Myaing 
v. Ba:Tun (2) held that’ Po Cho was the orasa child 
of his parents, and that his children were entitled 
to share of a younger uncle, i.e. one-fourth in 
this particular instance. 

The specific problem therefore is whether, where 
the eldest. child of the family is a daughter, and 
survives both her parents, the children of the eldest 
son, who was competent to inherit and had attained 
‘his majority, are entitled to take the share of a 


younger uncle on the ground that their father was 


the orasa son. 

The term ‘orasa’ originally meant nothing more 
than born in lawflul wedlock, but was usually applied 
in the Dhammathats to the eldest legitimate child in 
particular. In the Manugye (quoted in section 16 of 
the Kinwin Mingyi’s Digest) children born of a 
union contracted by parental authority are designated 
‘orasa.’ = 

The word has, however, frequently been used in 
the rulings of the Courts, in a special sense, of the 
child, who takes the place of a parent on his or her 
death and is entiled to claim a one-fourth share of 
the estate from the surviving parent, and hasbeen more 
particularly applied to the son in this connection. 

I do not think there is any doubt that it is this 
specialised use of the term orasa and- the double 
sense, in which it has been applied, that has 
(25) 8 L.B.R. 113. (1) 7 L.BR. 27, (2) 2L.BR.202 
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inadvertently been the cause of some conflict in the 
rulings of the Courts. 

It is necessary to distinguish carefully between 
the right of the child or children of the eldest child 
to take jure representationis a share equal to that of 
the younger uncle or aunt on division of the parental 
estate and the right of the eldest son or daughter 
to take the place of the parent of the same sex on 
his .or her decease and to claim one-fourth of the 


“joint estate from the surviving parent. 


Had U Baw predeceased his wife and his son, 
Po Cho, survived him, it seems clear that Po Cho 
would have been considered: the orasa son and have 
been held entitled to claim a one-fourth share of the 
estate from his mother on his father’s death; but it 
does not necessarily follow that where he predeceased 
his father, his children can claim a larger share than 
other grand-children on the ground that their father 
was the orasa son. 

The term orasa, when applied to the eldest child, 


- whose child or children are entiled to a’larger share 


of the inheritance by right of representation, is to 
my mind ordinarily being used in a different sense 
to that in which it is applied to the-son or daughter 
entitled to claim a one-fourth share of the estate 
from the survivor on the death of one of the 
parents. - 

The law on the question is: laid down in Book x 
section 15 of the Manugye, which, following the 
accepted translation, runs as follows :— 

“Tf the eldest son (tha-gyi) dies before his father 
and mother, the law of inheritance between his son 


-and his-son’s uncle and aunts is this. Because in 


case of the death of the father. and mother, the 
eldest son, being the auratha is called father, let his 
son and his (i.e, the eldest son’s). younger brother 
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share alike. If the eldest daughter (thamigyi) die 
before the father and mother, this is the law for the 
partition of the inheritance between her daughter, 
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of the eldest daughter and her (the eldest daughter’s) 
younger sister share alike, because, the eldest daughter, 
when grown up, stands in the place of her mother.” 
_It will be noticed.that the term auratha or ‘arasa’ 
is applied here only to the eldest son and not to the 
eldest daughter and appears to be used ‘in the sense 


of the legitimate son competent to inherit. In the - 


passage as translated above it will be seen that it is 


quite possible that both the eldest son and the eldest: 


daughter might predecease their parents, in which case 


it might be inferred that the children of both would 


be entitled to the advantage of the right of represent- 
ation and to a share equal to that of the surviving 
uncles and aunts. A reference to the other authorities 
on the subject leaves, however, little doubt that it 
was not intended that this should be so. 
The solution propounded by my learned brother 
Maung Kin obviates this difficulty. After an exhaust- 
_ive examination of the Dhammathats.and. rulings he 
comes to the conclusion that it is only the child of 
the eldest child, whether son or daughter, who is 
entitled to share with the younger uncle or aunt. 
Tf ‘thagyi’ in section 15 is taken to mean the 
eldest son being the eldesi-born child, and ‘thamigyi,’ 
the eldest.daughter being the eldest child, then the 
passage is clear and decisive and there can be no 
doubt that where the eldest child is a daughter, the 
children of the eldest son, not being the eldest child, 
- who predeceases his parents, are not more favoured 
than other grand-children. 

_ This is in accordance with the view taken by 
Tha Gywe in his Conflict of Authority in Buddhist 
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Law, where the question is very fully discussed and 
the reasons for the conclusion reached stated clearly 
and. convincingly, He used the term orasa in the, 
sense of the eldest child simply in this connection (27). 

As, however, the rulings on the point are not 
unanimous, it is desirable to refer to some of the 
ieading cases. . 

In the Upper Burma case Ma Gun Bon v. Maung 


Po Kywe (28), Burgess, J.C., laid down in 1897 after 


an exhaustive examination of the. authorities, that if — 
the eldest’ son or daughter die before the parents, 
the children ar given the share of a younger brother 
or sister, on account ae the superior claims of the 
auratha heir. 

It is important to note that it is only the children 
of the eidest child, whether son or daughter, who are 
here held to be entitled to the right of representation. 
Auratha appears to be used in the sense of the 
“eldest legitimate’ child. . 

The principle involved was laid down very clearly 
by a Bench of this Court in Ma Saw wave v. Ma 
Thein Yin (29) in these words :— 

“Among grand-children whose parents have 
predeceased their grand-parents the only one who 
ranks with the surviving uncles and aunts is the 
eldest representative of the eldest child.” 

In the present reference .we are not, howcver, 
concerned with the question as to whether it is the 
eldest child only of the eldest child, or the children 
collectively, who rank with the surviving uncles and 
aunts. 

The case of Tus Myaing v. Ba Tun (2) does not 
assist materially as the question therefor consideration _ 
was the position of the oras@ son only and the 


(27) Conflict of Authority, Vol, II, p- 37. 
(28) (1897-01) 2 U.B.R., p. 66. (29) 1 L.B.R. 198. (2) 2 L.B.R. 292. 
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were again enunciated by Sir Herbert White, C.J., Kirxwoop 


in Po Sein v. Po Min (30). “If the orasa son or waa’ 


THEIN 


daughter predeceases his or her parents, his or-her yun sm. 


eldest son, or his or her children together,receive 
the same share as their youngest uncle or aunt. But 
this is strictly confined, in all the texts, to the 
‘children of the orasu or eldest son or daughter. In 
my opinion, the rule relates to the orasa son or 
‘daughter, strictly so called. There is no indication 
that it has any reference to the eldest surviving son 
or daughter, unless he or she is technically the 
-orasa,” . aioe 

The cases of Ma Ein Thu v. Maung Hla Dun (14) 
and Ma Suv. Ma Tin (31) extend the rule as to the 
-Oradsa somewhat further, and lay down that if the 
eldest child die before attaining majority, he or she 
never become the orasa, and the next child if 
-competent becomes the orasa, but they do not materially 
vary the established rule that the eldest child or 
«children of the eldest child rank with the younger 
_ uncles and aunts. It will be observed that in their 


«cases aS in many others there is a tendency to read 


.a special meaning into the word orasa, which is not 
)part of its strict connotation. 

Up to this point there had been a practical 
‘consensus of authorities that the children of the 
‘eldest legitimate child only, usually termed the orasa 
were entitled to the right of representation, but in 
.Po Zan v. Maung Nyo (1) the son of the eldest 
daughter was held not to be entitled to share equally 
with the sole surviving son on the ground that the 
-son was the orasa and that the texts set out in 


(30) 3 L.B.R. 45. 
(14)-5 B.L.T. 73. (31)6 L.B.R. 77. (1) 7 L,B.R. 27, 
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séctions 162 and 163 of the. Digest giving the child 
or children of the eldest daughter special treatment 
do not apply where there is an ovasa son. 

After careful consideration of the Ditermma thats 
and previous rulings on this subject, I feel no doubt 
that here Hartnoll, J.,. was confusing the orasa or 
eldest child, whether son or daughter whose children 
are entitled to rank with the younger . uncles and 
aunts on the-death of both parents by right or 
representation as laid down in Chapter XV, Book X, 
of the Manugye with the orasa son, who is entitled 
to claim a one-fourth share on the death of his mother. 

The point is well brought out in Tha Gywe’s. 
‘Conflict of Authority’ 32 and I agree with his. 
opinion that plaintiff's mother in the case under 
comment was the orasa or eldest daughter and her 
son was entitled to a share equal to that of his uncle. 

The rule laid down in Po Zan’s case (1) was 
followed in Po Hman vy. Maung Tin (25) under similar 
circumstances and’ here again I think the learned. 
Judges were led to a mistaken conclusion, through 
confusing the claim of the orasa child to a_ one- 


- fourth share of the inheritance from the surviving 


parent with the rights of the children of the eldest 
legitimate or orasa child to rank with the younger 
uncles or aunts on the death of both. parents. 

I am in entire accord with the view taken by 
McColl, A,J.C., of the.Judicial Commissioner’s Court 
in.the Upper Burma case of Tha Dunv. Waing Gyi 
(33}. a 
My experience of the actual practice among the 
Burmese is that itis the children of the eldest child, 


izrespective of sex, who are considered to be entitled 


(25) 8LL.R. 113. 
(32) Conflict of Authority on Buddhist Law, Vol. IJ; p. 51. 
(33) Civil Second Appeal No, 302 of 1909 of the J.C.U.B.’s Court. 


Vou. II] - RANGOON SERIES. 


to préferential treatment and that so far as the right 
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alias 


eldest child are never ousted by a son, who is: not Ma THer 


the eldest-born, merely because the eldest child 
happened to predecease the parent of the same sex. 

The rule laid down in Gun Bon‘v. Po Kyaw (28) 
and Po Sein .v. Po Min (30), that it is only the 
“children of the eldest child, whether son or daughter, 
who are entitled to rank with the surviving uncles 
‘or aunts, is in’ accordance with the weight of the 
- Dhainmathats. 

My conclusion therefore is sete in section 15, 
Book X of the Manugye the words “ Thagyi” and 
“ Thami-gyi” mean the eldest son or daughter, being 
the eldest child, and the two paragraphs relate to the 


alternative cases in which a son or a daughter — 


respectively is the eldest-born legitimate child, 


The Manugye being clear and acta ache its 


authority is incontrovertible. 
I do not see my way to answer the reference without 
regard to the facts of the case from which it arose. 
My ‘answer would be :— Be 

(1) In-a. family. consisting of ‘both sons- and 
daughters a ‘child can. attain the full status of orasa 
prior to the death of its parents, in so far that, if he 
or she predéceases his parents, his or her children 
may be~ entitled to the preferential — treatment 
prescribed in section .15, Book X of the Manugye. — 

(2) In such a family where the eldest child 
is a daughter - no son can become orasa until his 
father dies, subject to the proviso that -the ‘eldest 
daughter attained her majority before“her death. 

(3) The: question as: to which is the orasa can 
be decided, ‘so far only as- the might. of representation 
is conceined. 

(28) (1897- 0) 2UBR, p. 66. ” (30) 3 L.B.R. p. 45. 
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(4) In such a family there cannot be two 


KiRxwoop orasa children in the sense of children whose 


aliasys 


Ma THEIN offspring would, in the event of their parents’ death 
Mave Six. De entitled to claim an equal share with their 


PRaTT, J. 


younger uncles and aunts. 

But it is conceivable that where the orasa 
eldest child was a daughter and the eldest son 
attained his majority before his father’s death, he 
would, on his father’s death be entitled to rank as 
orasa for the purpose of claiming one-fourth of the’ 
estate from his mother. It is to be noted that orasa 
is here used in two distinct senses. 

(5) It follows from my answers to the previous 
questions that sons are not always preferred to 
daughters as ‘ orasa,’ 

(6) In such a family when the eldest child is 
a daughter:there cannot. be .an orasa son, who 
predeceasing his parents can transmit to his children 
a right to preferential treatment in the division 
of the estate, assuming that the eldest child attained 
majority and did not forfeit her status as orasa, 

(7) The eldest child, being a daughter, can 
transmit to her children a. right to preferential treat- 
ment in the division of the estate, and there is 
authority for holding that on her mother pre- 
deceasing her father she can claim a quarter share as 
ovasa. I donot, however, consider the determination 


of the latter point is necessary for the purposes of 


the present.reference. 


HEALD, J.—Maung Baw and Ma Hmo had four 
children, namely Ma Nyein Aung, Po Cho, Maung 
Sin and Ma Nga Ma. Ma Hmo died first, then Po. 
Cho, then Maung Baw and then Nyein Aung. After 
the death of Ma Nyein Aung, Po Cho’s children 
guéd the other surviving heirs, including Maung Sin 
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his children, would be entitled to one-fourth of the y.undsuw. 


estate. - 

The trial Court found that Po Cho was auratha 
and that his children were entitled to, a quarter 
share of the estate. . 

Maung Sin and Ma Nga Ma appealed and the 
Appellate Bench of this Court has referred toa Full 
Bench the following questions :— 

(1) In a family consisting of both sons and 
daughters, can any child acquire the status of auratha 
prior to the death of either parent ? 

(2 If so, in such a family where the eldest 
‘child is a daughter, can any son become auratha 
before his father dies ? 

(3) In such a family, can the question which 
cihld is auraiha be decided before the death of 
‘either parent ? 

(4) Can there be in such a family two 
qurathas ? 

(5) Are sons 1o be preferred to daughters as 
aurathas ? rr 

(6) In such a family can there be an auratha 
son who, predeceasing his parents, can transmit to 
‘his children a right to preferentail treatment in the 
division of the estate ? 

(7) If so; cam the eldest child, being a 
daughter, on her mother predeceasing her father, 
claim a quarter share as auratha, or transmit to her 
children a right to preferentail- treatment in the 
‘division of the estate ? | 

In considering these questions the first step is 
to make certain what is meant by the word duratha. 
It is of course in common use throughout the books 
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on Hindu law in the form of aurasa and, so far as. 
I know, is there always used in’ the sense of a son born 
to a-man by his married wife as distinct from the - 
various other classes of sons recognized in Hindu law, 
many of whom are not begotten by the father at all... 
-The Mitakshara derives. the word from “ uras” 
(the: breast) and says, “The issue of the breast (uras) 
is the legitimate son ‘aurasa). He-’is- one. born of a 
legal-wife, and a son-begotten by-her husband on her is 
a true and légitimate son ;-and is chief‘in rank " (34). 
The word is common in this sense.in .the - 
Burmese law books also, and"I. need not do more 
than ‘refer to the definition given in the 81st section 
of the X Book of Mazugye which gives a list 
of twelve classes of children the first of the 
twelve -classes being ‘children born to a young 
couple given in marriage by. their parents and 
called aduratha.” This list seems to be based either 
on some Hindu law book or. on’ some source on 
which the .Hindu books also drew, since most of 
the Hindu books ‘also. divide’.sons into” twelve 
classes of whom aurasa is always first (35), and the 
subsequeiit: - passage in: Manugye, “Of. these twelve 
the auratha -only has the full right to inherit the 
property : of the parents,” ‘also. seems to’ have been 
taken ‘either from: Hindu law .or from’some commen 
sourée, “Since we find’ practically the same words. 
following the mention of the twelve*classes of ‘sons 
in Vivada Chintamani (36), which says “-Manu ” and 
other legislators have said that, notwithstanding other 
kinds of ‘sons; the legitimate: son: alone: receives the 
whole estate of his father. 


(34). Stokés’ Hindu Law Books, p. 410. 
(35) See Mayne’s Hindu-Law,p. 82 (7th: ‘Edi ‘tion). : 
(36) Tagore Law, hectares, 1880, P 515, of Forchammer? 's Jarding Prize 


Essay, p. 49. 


VoL. IE] RANGOON SERIES. . 


It was natural that when the writers of the 
Burmese law -books came to translate “ auratha” 
they should. render the word as ‘“tha-gyi’’ or 
“tha-u” that is “big son” or “ first son” and that 
when they adapted the rules of the ancient law to 
the conditions of the Burmese family, they should 
regard the auratha as the “eldest” as distinct from 
the younger children. I say “children” rather than 
“‘sons” because even in Hindu law the use of the 
word @urasa was not confined to sons. It was used 
to mean “legitimate issue’ whether sons or daughters 
(37), and'in the Burmese Jaw books it is clearly used 
to include daughters as well assons. In fact in section 
73 of the Wagaru the phrase “auratha daughter” 
is actually used iri the Pali, the parallel words in the 
Burmese text being “ thami-akyi’’ (the eldest daughter). 

I think therefore that ‘auratha” as used in those 
passages in the Dhammathats which it will be necessary 
to consider for the purposes of the present reference 


may be taken as meaning the “ eldest child,” that the-: 


parallel Burmese words ‘‘tha-u” or “ tha-kyi” may also 
be taken as meaning the “eldest child” except where 
.the.context shows that they mean the ‘eldest child 
being a son,” and that auratha dita (that is “ aurathe 
daughter”) and. “ thami-u” or “ thami-akyi” must be 
taken to mean the “ eldest child being a daughter.”’ 

It is now necessary to review the. passages in the 
principal Dhammathats which deal with the rights of 
the auratha in the sense of ‘eldest child,’’ and not in 
the original sense of ‘‘ legitimate son” as distinguished 
from the various inferior classes of sons, and as it will 
be convenient to consider them, so far as possible, in 
order of date, I shall take them in the order in which 
they are placed by Dr. Forchammer, because he gives 
reasons for that order and because in certain cases there 

{37} Stokes’ of. cit., p. 498.. 
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is reason to believe that the dates and order given in 
section 4 of the Digest are doubtful. Complete copies. 
of many of the Dhammathats have not yet been printed. 
so that in many cases all that is available is the extracts. 
given in the Digest. 

The earliest. Dhammathat is the Vilasa which is: 
said to have been written in Talaing about the end of 
the 12th Century. A commentary on it was written. 
about the middle_of the 17th Century and it was. 
translated into Burmese in the latter half of the 18th 
Century. 

The rule given:in this Dhammathat, as I read it,. 
is that if the eldest child is a son and has helped 
the parents in their business, then, when the father 
dies he gets his father’s personal and official belong-. 
ings and the mother gets her personal belongings.. 
The rest of the estate is divided into four shares of 
which the mother and younger-children get three and .. 
the eldest son one. The eldest son gets one-fourth, 
however many other sons there may be (‘‘ even if there 
be ten sons they gef one share out of-the three’). 

If the eldest child is a daughter and the mother 
dies, the eldest daughter gets the mother’s personal 
belongings and one-fourth of the rest of the estate. 
lt is to be noted however fhat the description of 
what I have called the rest of the estate does’ not: 
mention immoveable property. . 

If the eldest is a son and. the mother dies or the: 
eldest is a daughter and the father dies, the same 
rule is said to apply. Apparently therefore according 
to this Dhanmathat the eldest child, whether a son or 
daughter, gets one-fourth of the estate, excluding 
personal belongings, whichever patent dies, but one 
is tempted to think that in cases where the compiler 
of a Dhammathat does not state the rule expressly 
in extenso, but contends himself with saying that the 
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same rule applies, he may have been misled by a 
certain fondness for analogies which appears through- 
out the Dhammathats and may have been led into 
generalisations which, if the rules had been expressly 
stated, would have been seen to be unwarranted. 

As for ‘the rights of grand-children, the Vilasa 
says, “If the eldest brother dies before his parent, 
his son, if the son’is auratha, shall receive as his 
share of his father’s inheritance as much as his father’s 
‘younger brothers, ” and again “‘if the eldest grand-child 
is Auratha, among the deceased’s children let him share 
equally with the younger brothers (of his father). 
The grand-children lower than the eldest auratha 
grand-child shall receive only one-fourth of the share 
of their father’s younger brothers.” ‘If the eldest 
sister dies before her parents, the rule is the same. 
If the eldest sister’s child is auratha, let him have 


as his mother’s Sr of the inheritance the same 


share as his aunts,” 

I am inclined to think that the auratha grand- 
children referred to in these passages are the children 
of the auratha child, and this, as will be seen later, 
is the interpretation which has been put on the rule 
by the Courts, but it must be admitted that that is 
not what the Dhammathaf actually says. It is 
just possible however that in these passages the 
word auratha was used in its earlier sense of 
“ legitimate.” 

The next important Dhammathat is Wagaru which 
was written in Talaing about A.D. 1300 and was 
translated into Pali and Burmese by Buddhaghosa 
the Less about A.D. 1473. Of this we have a copy 
written in A.D. 1707. This Dhammathat is called 
Manusara in Dhammathatkyaw (see below) and it is 
admittedly the basis of many of the subsequent com- 
pilations. It is important for cur present purpose 
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as showing that as early. as the i5th Century 
the Burmese law writers regarded “tha-u”’ or 
“ tha-kyi” (“first son”’ or “big son”) and “ thanii- 
akyi (‘big daughter’’) as representing the Pali 
auratha. . 
Sections 71 to 74 contain the following rules :— 
‘On the death of the father the ‘ auratha first son’ 


shall get the personal belongings of his father and of 


the remaining property the mother shall receive three- 
fourths, the other one-fourth share being divided 
between the other children and the eldest son 
(‘tha-kyi’ ). 

“On the death of the mother the auratha cuentas 
(‘ihami-akyi’):shall get the personal belongings of 
her mother and of the remaining property the father 
shall receive three-fourths and the remaining one- 
fourth shall be divided between the eldest daughter 
and the rest of the family.”’ 

On the subject of the rights of Bone children, the 
Wagaru lays down no rules, 

The next important Dhammathat seems to be the 


Dhammathatkyaw or Kosungchok which is in Burmese 


and was compiled about A.D. 1580. It contains 


feferences to: Vilasa and Wagaru (which it calls 
Masusara) and also to an older Dhammathatkyaw. 


It gives the following rules— 

“Jf the father dies first, the rule for division 
between the mother and the axratha-: first son is as 
follows: If the son has been dutiful he shall get 
his father’s personal and official belongings. The 
mother shall get (her own) female slaves. The rest 
of the estate shall be divided into four shares. The 
mother shall get three shares and the son one share. 
On the father’s death the eldest son gets a share of 
the estate, because he is the person who will carry 
on the father’s.duties. On the death of the mother 
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‘the eldest daughter shall get tier ‘mother's personal 
belongings and one-quarter of the rest of the estate. 
The father shall get the remaining three-quarters. 
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On the death of the father the eldest daughter, if yung si. 


nothing has been given to her and there is property 
to be divided, shall get a pair of buffaloes, ten cows, 


three bullocks, and one slave woman who can cook, 


The mother shall get the rest of the-estate. 
“On the death of the mother the eldest first) 


son, if he has not already ~received anything shall 


get a pair of buffaloes, a pair of bullocks, ten 
cows and three bulls. The father shall get the 
rest.” . 

As for the share of grand-children the Dhamma- 
lhatkyaw says :— 

“Tf the eldest brother or eldest sister dies before 
ihe parents, then if there is a first grand-child by them 
those grand-children shall receive half'as much 
as their father’s or mother’s younger brothers and 
sisters,’ but-this rule is almost .certainly the result 
of a mere mistake, the writer having misunderstood 
the provision in the: earlier books that the grand- 
children should “share equally ” with their uncles and 
aunts. 

The next iiportant Dhammathat is known as 
Kaingsa or Maharajadhamimathat and is referred to in 
Manusara Shwemyin as the fourth revision of the 
Manusara, the third being the Wagaru. It isin Pali 
and Burmese and was compiled by Kaingsa, otherwise 
called Manuraja, about A.D. 1630. It contains refer- 
ences to the Dhammathakyaw and the“ Talaing 
Dhammathats” but rests its authority not on Manu, as 
the older law books did, but on the of the ipse dixit of 
the author himself who is called Manuraja. According 
to Dr. Forchammer it is the first iad which is 
distinctively Buddhistic. 
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{t gives the following rules :— 

“On the death of the father the son who is. 
competent to bear the father’s burden shall get his. 
personal and official belongings, also his lands and 
house, of the livestock, and deadstock such as metals. _ 
and grain, he shall get one share and the mother three:” | 

The reference to lands in this rule is unexpected, 
but it probably refers to land held by tive father as an 
appanage of his office, which are mentioned in this. 
connection in Vilasa,. particularly as lands are not 
mentioned in the following passage, which also 
describes the property received by the son on his. 
father’s death, but are apparently covered by the 
reference to the father’s “office.” It will be noted that 
all the property of which the eldest son gets a quarter 
share is moveable. 

“On the death of the mother the mode of 
partition between the daughters. and father is as. 
follows: The daughters is to get her mother’s. 
personal belongings, a pair of bullocks, a pair 
of buffaloes, ten cows, twenty goats, and one slave ° 
woman who can cook. The father is to get the rest. 
of the property. ; 

“On the death of the father the daughter is to 
get a married couple of slaves, a pair of bullocks. 
and a fair portion’ of grain. The mother gets the 
rest of the property. The rule for partition between 
the father and sons on the death of the mother is. 
that the son is to get a pair of buffaloés, a: pair of 
bullocks, a pair of cows, a bull, twenty millch goats.. 
and three he-goats. The father gets the rest of the 
property.” 

From this Dhammathat it would appear that. 
only the eldest son is to get one-fourth of the estate 
on the death of the father, and that the daughter is 
only to get certain specified property, So far as the : 
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Digest shows, it gives no rules as to the inheritance 
of grand-children. 

~The next important Dhammathat is Manuyin 
which is said to be practically a rendering of 
Wagaru in verse with some slight additions. It 
refers to Wagaru and Dhammathatkyaw and 
follows the older Dhammathats and not Kaingsa. It 
was compiled about A.D. 1750 and was translated 
into prose a few years’ later. : 

It gives the rule for partition between the 
auratha son and the mother;on the death of the 
father as follows :— ne 

“The son is to get his father’s personal and 
official belongings including lands attached to his 
‘office. Of the rest of the property he gets 
one ‘fourth and his mother three-fourths. 

“On the death of the mother the daughter is to 
get her mother’s personal belongings and one pair 
of buffaloes and bullocks, ten cows, twenty goats 
and one slave woman. The father gets the rest. 

“‘On the death of the father the daughter is to 
get a married couple of slaves, a pair of bullocks and 
buffaloes and. some grain. The mother gets the 
rest, 

‘On the death of the mother the son gets two 
pairs of buffaloes and bullocks, one cow, twenty 
she-goats and three he-goats, The other sons shall 
receive small shares even if there are ten of them.” 

As for grand-children the Manuyin says :— 

‘'The son of the auratha shall receive as much 
as the’ youngest of his uncles.” 

The next Dhammathat is Manugye which was 
compiled in A.D. 1756. Of it Dr. Forchammer says 
that it is not really a Code or Digest of Jaw, but 
rather an encyclopedic record of existing laws and 
customs and of the rulings preserved in former 
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Dhammathats, and that it does not attempt to 
arrange the subject matter or to explain or reconcile 
contradictory passages. Like the Hindu Manu what 
the writer did “was simply to gather the fossil laws 
of a former generation and mix them indiscriminately 
with the laws which were current in his age. 
They do~- not harmonise with each other. but 
present the appearance of a mechanical mixture. in 
which the materials bear no affinity to each other.” 

Manugye has nevertheless acquired a pre-eminent 
position among the Dhamumathats, largely because, 
until the publication of Jardine’s Notes on Buddhist 
Law in 1882-83, it was the only Dhammathat which 
had been’ translated into English. In 1859 Major 
Sparks said of it ‘The only Burmese Code of Law 
which the Courts have had for the'r guidance is the 
Dhammathat or Burmese version of the Laws of 
Menoo. This book is in a great measure obsolete, 


‘and is no more applicable to the decision of suits 


of the present day in the Courts of Pegu than are 
the law of Alfred in the modern Courts of 
England. It contains moreover a vast .number of 
contradictory statements on matters of grave import- 
ance, mingled in almost inextricable confusion with 
the most puerile absurdities.” He admitted however 
that in spite of “the utter want of sequence in, its 
component parts” “some points of this Code have 
retained their vitality, and are as. familiar in the 
mouths of the people: as household words” and he 
undoubtedly based his Code on it. In 1914 in- the 
case of Ma Hnin Bwin v. U Shwe Gon (38), the 
Privy Council referring ta “ Manu Kvay which for 


so long had been recognised as the leading guide 


in the Administration of Justice” said, ‘‘It is not 


(38) 8 L.B.R. 1. 


VoL! Il ] RANGOON SERIES. 


seriously disputed that the authority of this text-book, 
where it is clear, as among the Dhammazhats, is one 
of the highest rank” -and-held that were there -is 
no‘ambiguity in the rule of- Burmese Buddhist law, 
as ‘recorded in Manttgye, the other Dhatmmathats 
do. not require to be appealed.to. It is therefore 
clear ‘that Manugye .must now be regarded as the 
Dhammathat of pre-eminent importance. 

Manugye gives the following rules :—. 

“On the death of the father the. eldest: son 
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(tha-kyi)- gets the father’s personal belongings... Of | 


the. rest of the property he gets one-quarter.and the 
mother and the rest of the children three-quarters. 
Onthe death of the mother, the daughter gets her 
mother’s personal belongings and the slave woman 
who cooks. Of the rest of .the property the 
daughter gets one-quarter and the father three. 

“On: the death of the father the eldest daughter 
gets one femaie slave, two cows, two goats, a pair o¢ 
buffaloes, a:‘plot of paddy land and the seed grain, 
The mother and the young “GRngatens get the 
rest. 

“Qu the death of the mother the eldest son gets 
one slave, one pair of buffaloes, one pair of oxen, 
two goats and:one plot of paddy land, and the 
father and. younger children. (orsons) get the rest, 
This rule and: the last apply omy mien there is 
plenty of.property. ” 

»As for the rights of grand-children > the Manugsé 
gives the following rules :— 

“Tf the: eldest son (tha-kyi) dies before. both his 
parents, the rule for partition between his son and 
the uncles.and aunts is as follows: If the auratha 
eldest son (tha-kyi auratha) dies before ‘his’. parents 
then ‘because the eldest brother is regarded as ‘the 
father, the eldest brother’s son shall share equally 
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with the younger brothers. If the eldest daughter 
(thami-kyi) dies before both her parents, the rule of 
partition between the eldest daughter’s daughter and 
her aunts is as follows :—The eldest sister’s daughter 
shal] share equally with the younger sisters, because 
the eldest sister is regarded as the mother.” 

The next three Dhammathats in order of date 
are three compiled.by Vannana Kyaw Din, namely. 
Manusara Shwemyin, Manu Vannana cited as 
Vannena, and Vinicchayapakasani cited as Vinic- 
chaya, ‘These were all compiled between A. D. 1770 
and 1775. 

Manusara Shwemyin professes to be a fifth 
recension of Manusara, the Wagaru and Kaingsa 
being the third and fourth recensions. It is based 
on Wagaru and Kaingsa, but takes materials from 
Manugye also. It gives the following rules :— 

“On the father’s death the son gets the father’s 
personal belongings and one-quarter .of the residue 
because he takes his father’s place. The rest goes 
to the mother. On the mother’s death the son is 
to get certain cattle and the father the rest, and 
the father is to make suitable provision for his 

“On the father’s death the daughter is to geta 
married couple of slaves, certain cattle and a suitable 
portion of grain, and the mother is to get the rest, 
The daughter is not to get a quarter of the residug 
dike the son.’ 

I have been unable to find any definite rule in 
this Dhammathat as to the share of grand-children. 
Section 60 mentions grand-children after children 
as heirs and section 61 says that the nearer heirs 
shall get two shares to the more. distant heirs one. 
This compilation does not seem to be mentioned in 
the Digest. 
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The Vannana which professes to be based on all 
the earlier Dhammathats, and not only on Wagaru, 
Kaingsa and Manugye gives the following rules :— 
“On -the father’s death the auratha eldest son 
gets his father's personal belongings, his office and 
his official lands, and the mother gets her personal 
belongings. Of the residue, aniniate and inanimate, 
the son gets a quarter and the mother three-quarters. 

“On the mother’s death the daughter gets the 
mother’s personal belongings and also one-fourth of 
the rest of the property, but lands are not expressly 
mentioned, . 

“On the mother’s death the eldest son gets certain 
cattle and the father gets the rest, but the father 
must make suitable provision for the younger sons. 

“On the father’s death the daughter gets a married 
couple of slaves, certain -cattle, a fair portion of 
grain, and the mother gets the rest.” 

As for grand-children the Vannana, as I read it, 
says that on the eldest brother’s death his auratha 
son (child?) gets the same share as his father’s 
younger brothers, and that the eldest-sister’s children 
get an equal share with the mother’s “younger sisters, 

The Vinicchaya is said by Dr. Forchammer to 
omit many of the contradictory, cquivocal and 
superflucus passages in Manugye, Manusara Shwe- 
myin and Vannana. Its date is supposed to be about 
A.D. 1775. 

It gives the following rules :-— 

“ Partition between mother and sons after the 
death of the father: The son gets the father’s horse, 
official equipment and sword. The mother gets 
the female slaves. Of the rest of the property the 
son gets one-fourth and the mother three-fourths. 

Partition between father and daughters after the 
death -cf the mother: The daughter gets the 
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‘mother’s personal ornaments and clothes. The father 


gets the male slaves. Of the rest of the property the 


’ daughter gets one-fourth and the father: three-fourths. 


Partition between mother and daughters after 
the death of the father: The mother takes all the 
property, animate and inanimate, but if the estate 
be large, the mother should give to the daughter 
a‘suitable-share. 

. Partition between father amd sons after the death 
of the mother; ‘The: father takes all the. property, 
but if the estate be large the father should give 
to the sons a fair share of the grain, one bufialo, 
one yoke of oxen, ten cows, ten little goats and 
three he-goats. 

As for the shares of eranGehiaren it contains 
the following rules :— 

“If the eldest son tha-kyi dies, his sons and 
daughters shoud ‘share aay with his younger 
brothers. 

If.the eldest aunahtes (thami-aky1). dies bea sons 
and Ganentere maa share equally i her yOuTERE 
sisters. ’ 

: The: Wochedail a. D. 1782) ee to the same 
period during which ee was evidently a -revival of 
legal learning. Te 

It contains. the ‘eitendae rues :— 

“Tf the father dies before. the mother and the 
son takes the father’s position, the son ‘gets the 
father’s - elephant, pony, clothes his ‘official -lands, 
and his arms. The mother gets the slave women. Oi 


‘ the rest of the property, the son gets one-fourth 


and the mother three-fourths. -Even if there are 


ten sons, the rule is the same. 

_ As for the partition. between. the father and the 
daughter on: the death of-the: mother, the daughter 
is to get her mother’s clothes and ornaments, and 
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also two pairs of bullocks, two pairs of buffaloes, 
ten cows, twenty she-goats, and one slave woman. 
The father gets the rest of the estate. a 

As between mother and daughter on the death 
of the father the daughter gets a fair portion of . 
grain, a slave, and a pair of bullocks and buffaloes, 
The mother gets the residue. 

AS between father and- son on the death of 
the mother, the son gets two pairs of bullocks and 
buffaloes, three he-goats, twenty she-goats, and one 
cow. The father gets a the rest. The rule applies 
even if there be ten sons.’ 

As for grand-children the Vicchedani says : 

“Tf the eldest brother dies before receiving the 
parents’ inheritance, the children of that eldest brother 
. shall share equally with the younger brothers.”’ 


No passage referring to the eldest daughter's 


“children is cited from this Dhammathat in the Digest, 

The only other Dhammathat among. those cited in 
the Digest which seems to be regarded as important 
is that known as Amwebon or. “Partition of Inheritance.” 
Its date seems to be unknown, but it evidently 
reproduces the rules of Manugye with immaterial 
differences in some cases as to the number of 
animals to be given. | 

No extracts from it as to thé rights of grand- 
children are cited in the Digest. 


The only other text to which it is necessary to. 


refer is what is “known as Attasankhepa Vannana 
generally cited as Attasankhepa. It was compiled by 
the “Kinwnn Mingyi,’ U Gaung, who subsequently. 
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compiled the Digest, and it was first printed at the 


Burmese Royal Press in Mandalay in A.D. 1882, 
that is only some four years before the -British 
Annexation of Upper Burma. It. is said to be not, 
strictly speaking, a Dhammathat, that is a compilation 
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giving the law as it was according to the texts, 
but to give instead the law as in the author’s 
opinion it ought to be. I do not regard this criticism 
as entirely fair, since the author gives the original 
texts and then explains their meaning as he under- 
stands it, but even if it were true, it is obvious 
that the work is of the greatest value as representing 
Burmese Buddhist law as it was interpreted and, I 
have no doubt, administered under the last of the 
Burmese Kings. Theauthor, whom I knew personally, 
was an undoubted authority on Burmese Buddhist 
law and its interpretation, and it cannot .be denied 
that his work carries great weight. It is interesting 
for the purposes of the present reference because 
both when it gives the old list of the twelve classes 
of sons and where it gives another list of sixteen 
classes of sons, it puts the auratha first and in the 
latter case it defines the auratha as. ‘a son born 
-of a marriage where the parents on both sides consent 
and where the young couple co-habit by reason of 
like desires,” and concludes the definition exactly 
as the Hindu law books do, with the words “such 
an auratha son is entitled to take the inheritance of 
his parents.’ But immediately afterwards it uses 
the same word auratha ‘to distinguish between the 
“ eldest” and the “younger” children, and it actually 
mentions the cases of families where theré is no 
auratha son but only an auratha daughter, and where 
there is no auratha at all. \ 
As for the shares of the auratha child on the 
death of one of the parents, it explains the law as 
follows:— | | 
‘‘As for. the partition between mother and son 
when the father has died, let: the son get the father’s 
personal and official belongings, and let the mother 
retain her personal belongings, the slave. women 
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acquired during the marriage and the dwelling house. 
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including male slaves, let the son have one-fourth wa Tier 
and the mother three-fourths, but if there are eat a 


inherited slave women, let the mother have half 
and the son half. This is: the rule for partition 
between the auratha son and the mother. If there 
are younger sons and daughters, ‘they shall have no 
claim to inherit while their mother is alive. They 
shall inherit only when the mother dies. 

“ As for the partition between father and daughter 
on the death of the mother, the daughter is to get 
the mother’s personal and official belongings, and the 
father shall retain his personal and official belongings, 
the male slaves acquired during the marriage, 
and the dwelling house. Of the remaining property, 
"including female slaves, the daughter shall get one- 
fourth and the father three-fourths, but’if there are 
inherited slave men, the father shall have half and 
the daughter half. This is the rule of partition 
between the auratha daughters and the father. If 
there are younger sons and daughters, they shall 
inherit only on the father’s death. 

“As for the partition between father and son on 
the death of the mother, the father gets the whole 
ofithe property, but if there is a large estate, then let 
the son get a fair share of the grain, a pair of bullocks, 
a pair of buffaloes,'a bull, two cows, twenty she-goats, 
three he-goats and other suitable property. 

On the death of the father the rule of partition 
between mother and daughter is similar to that 
between father and son on the deatli of the mother. 

As for the rights of grand-children the Attosan- 
khepa explains the law as follows :— 

“Tf the auratha eldest son -or eldest daughter 
dies, leaving ‘children, while the parents are still alive, 
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those children are ‘out of time’ grand-children 
and cannot get their parent’s full share. Let them 
get the same share as their youngest uncles and 
(or) aunts.” . 

There is one another authority to which it may 
be well to refer shortly as it is sometimes referred 


- to as an authority on Burmese Buddbise Jaw, and- 


it has already been mentioned. 

In 1859 a “ Civil Code of the Province of Pegu’™ 
(generally cited as ‘‘ Sparks’ Code” was published 
by Major Sparks under the alae of the Local 


‘Government. The second part of that Code deals 


with “Burmese Law” and it is mainly based on 


Dr. Richardson’s translation of Manugye which had 
been published in A.D. 1847. ; 
This Code omits any reference to the rights of the 


~ auratha the ruJe which it gives being as follows :— 


In the division of an estate between the surviving 
husband or wife and children, the widow or widower 
shall take the dwelling house and three-fourths of 
the estate and the children divide the remaining one- 


fourth equally between them.” 


As authority for that rule it cites sections 2 to 5 
of the Xth Book of Manugye, but the rules there 
given, which have been quoted above, clearly do not 
support the rule. 

It makes no reference tc the Heute of grand. 


children. . 
From the above survey of the Dhawnathets 


‘J think that it is fairly clear that the word auratha is 


commonly used to mean the eldest child, whether 
son or daughter, and-that it the eldest child, being 
a son, is competent on the fathers’ death to take the 
faiher’s place in the family, or, being a daughter is 
competent on the mother’s death to take the 
mother’s place then he or she is auratha, and on 
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the father’s or mother’s death is according to the 
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the estate, and further that if the eldest child, whether a 


son or daughter, dies without having become entitled 
to that interest in the estate, his or her children are 
entitled to share equally a the estate with the 
younger brothers and sisters of the deceased. 

It may be well to justify each of these propositions 
separately, 

It must be adnaied that in Hindu law the early 
legislators ignored the rights of wonien and excluded 
them altogether from inheritance. The original 
sources on which the ‘Burmese. Dhammathats were 
based, if not actually Hindu law books, had passed 
through Hindu hands and taken a Hindu tinge, and 
undoubtedly traces of an: inferior status accorded 
to women can be detected in almost all of them 
The Vicchedani, when dealing with the partition 
between brothers and sisters after the death of both 
parents, actually says, “Though the eldest child be a 
daughter. she does not reach the status of auratha 
and she must share equally with her younger 
brother” and one or two of the minor Dhammathats 
contain similar passages, which I have no doubt 
were taken from some old book and. reproduced 
Hindu, or possibly pre-Hindu, ideas. - But just as the 
Dhammathats when translating passages which are 
evidently taken direct from what may be called the 
Hindu law books use auratha in its” original sense 

of “legitimate”” and nevertheless when they come to 
apply it to Barmiese Buddhist law use it in the 
special sense of “an eldest-born child who is 
competent,” so although they reproduce passages 
which follow the Hindu Jaw in saying: that ‘a 
daughter can never be auratha nevertheless. when 
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they come to the actual division of the property of the 
estate of a Burmese family they put the daughter 
practically, and in some cases entirely, in the same 
position as the son. Written law is eminently 
conservative and tends to lag far behind custom and 
if the law as given in the authorities on which the 
Burmese law books are based has been altered in 
those ,books, it may be taken as certain that the 
alteration is due to very firmly established custom 
and that the tendency suggested by the alteration 
has probably gone considerably further in custom 
than it has in law. The Burmese Buddhist law 


~ books leave no room for doubt that from the first 


there was.a strong tendency towards equality between 
the sexes in matters of inheritance, and I think that 
the fact that this tendency appears so strongly, even 
in the earliest of the the Dhammathals, warrants my 
opinion that if the eldest child is a daughter she is 
in Burmese Buddhist law to be regarded as auratha 
just as a son is, if he is the eldest child. 

The question then arises whether if the eldest 
child dies in infancy the next child succeeds as auratha. 
The Dhammathats, so far as I know, give no answer 
to this question, though as I have said the Atfasan- 
khepa considers the possibility of a case in which 
there is no auratha but only younger children. I 
think from my experience of cases under Burmese 
Buddhist law for more than twenty years, that there 
can be no doubt that children who do not grow up are 
always disregarded and that the eldest child who 
reaches an age at which he or she would be able 
to take the place of the father or mother in case of 
death would always be regarded as auratha. 

There can, I think, be no doubt that the Dhamma- 
thats which give a special share to the eldest child 
who is competent to take the place of father or 
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' mother contemplate a. family in which the auratha 


is living in the family house and does actually 
take the place of the parent. Indeed I doubt whether 
the Dhammathats contemplated the auratha’s taking 
away the special share unless he or she was: ousted 
from the position of head of the family -by. the 
surviving parent’s marrying again. Some of the 
Dhammathats would deprive a son or daughter, who 
does not live with the family and take the father’s 
or-mother’s place of the auratha child’s share, vide 
the texts cited in sections 36, 37, 40, 41 and 62 of 
the Digest, but I..think that in this case, as in 
certgin other cases, eg., the cases of adopted and 
step-children, the necessity for joint living may now 
be considered as archaic and obsolete and may be 
disregarded. 

I have already said that in my opinion the eldest 
child who grows up is auratha by: right of birth 
and that it makes no difference to the status of 
‘auratha which parent dies first. It is. arguable, as 
indeed it is argued in this case, that on the death 
of the father the eldest son, though he be not the 
eldest child, succeeds, to the father’s place and that 
on the death of the mother the: eldest daughter, though 
she be not the eldest child, succeeds to the mother’s 
place, but I do not think that this view is in 
accordance with the meaning of the Dkammathats 
or with the facts of human nature. If, as I think 
established, auratha means the eldest child, then the 
question would seem to be settled. by a reference to 
Wagaru, one of the earliest of the Dhammathats, 
which in this connection uses the words “ auratha 
first son”. of the.son in the Burmese text and 
“auratha daughter” of the daughter in the Pali 
text, translating the Pali words into Burmese as 
‘eldest daughter,’ and to Alttasankhepa which 
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actually uses the word auratha in this connection in 
the case of both son and daughter. As for the facts 
of human nature it seems to me unlikely that.in a 
primitive family, and the Burmese family is still 
primitive, the eldest child if a son would tolerate a 
younger sister’s taking the mother’s place, or. if a 
daughter would. submit to her younger brother’s 
taking the father’s place, and in each case taking a 
large share of the family property. . 

“The rights of © ae -children must now - be 
considered. 

If the idust child, whether son or daughter, 


actually became entited by the death of. the father 


or mother, to the aurdatha, share, his~or her children 
would naturally succeed to that share, and the rule 
that, if the eldest child dies before becoming entitled, 
the grand-children by that child should succeed to 
a similar, though somewhat reduced.share, is intelli- 
gible. But if there is no duratha till, one or other 
of the parents has died, then the rule about the 


_ rights of grand-children seems to me to be unintelli- 


gible, and I think that it is clear that that- rule 
must involve. the assumption that a son or daughter 
can, as the text of Altasankhepa iitself- suggests, be 
auratha while both parents are alive, and supports 
my conclusion ‘that the eldest child is auratha from 


‘the time when he or she becomes competent to take 


the place of the father or mother in case of death. 
The Jaw as expounded in the chief. Dhamma- 


thats. having thus been considered, it is now neces- 
sary to consider the case law. 


The earliest case seems to-be that of Ma. Thi v. 
Ma Nu (39) where in answer to an. argument that it 
is the eldest grand-child who gets the special share 


‘it was said that “the passages quoted from the 





39) S.J.L.B. 70: 
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to lay down any rule as to inequality at shares Krrxwoop 


alia 
among. grand-children’ ..: . - + sprung Ma'THerN 
from the same father.’”? The rule of equal division y,une sin. 


has since become well established and it may now 
be taken as settled law that in spite of the references 
in-some of ig Dhammathats, e.g. Vilasa and Van- 
nana, to the “ auratha grand-child, ” the children of 
the auratha divide the special share between them 
egually. 

The next case was that of Mi Saung v. Mi Kun 
(40) where the tollowing passage occurs: ‘‘ The position 
of the eldest son, the auratha or “thagyi” as he is 
called, is superior to fhat of the others’. 

In the division under section 50 (of Manusye X) the 
auratha has first choice. At sections 15, 22, ana else- 
where it is said he takes the father’s piss : this may be 
when the father is dead or when both parents are dead. 
He is superseded if deaf or blind by a younger brother 
under section 36 ; and possibly section 35 imposes on 
the auratha the burden of maintaining a brother 
helpless from disease. He has a duty to perform ; 
~ @ » « . . The Manuwunnana section 10 and 
Manu Shwe Myin section 12 describe this duty as_ the 
_ taking up of the father’s burden or responsibility ; and 
it is when this burden is assumed that the eldest son is 
to get the elephant, horse, sword, goblet, betel-box, and 


other articles used by his father. Under certain .- 


circumstances the eldest daughter, at least when there 
is no son competent to. assume the parental duty, 


takes the paraphernalia of the deceased mother, as at 
section 3 of Book X of the Manugye, where she takes 
her mother’s ornaments, clothes, and the slaves who 
cooked her rice. These rights to paraphernalia 
though expressly stated in the three Dhammathats 

(40) S¥J.L.B. 115. Salers a 
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above quoted are not even mentioned in Sparks’ 
Code. They are rights additional to the fractional 
share of the inheritance which on the death of one 
parent the eldest son or eldest daughter is entitled 
to demand from the surviving parent.” 

After citing the section of Sparks’ Code which I 
have already cited above, the learned Judge went on 
to say, ‘The two assessors are distinctly of opinion 
that thists bad law; they say they never heard of 
the younger children sharing in the one-quarter share 
given to the eldest son or of this share being charge- 
able with the maintenance of the younger children, 
They say that where the Dhammathats award an 
eldest son a quarter share, he takes it absolutely.” 

I have quoted these passages at length because 
they express the views of Sir John Jardine who was 
the pioneer among Judges in the field of Burmese 


Buddhist Law, and his opinions are entitled to great 


weight. 
In Maung Po Lat v. Mi Po Le \41) the same 
learned judge held that an only daughter has not 
after her father’s death and before partition with her 
mother, an interest.in the estate capable of alienation. 
The following passage in the judgment is relevant 
to the present enquiry: “while I am of opinion 
on the authority of many texts, my general impression 
of the equality sought by Buddhist law, and what I 
believe to be the notion of the people, that an eldest 
daughter has certain rights to share in the joint 
property of the family . . . . J[believethat these 
rights of eldest children ~are seldom exacted”. If 
that opinion is true, the fact might explain the 
omission of any reference to. those right in Sparks’ 
Code. The learned Judge was of course right in 
holding that the eldest child if a daughter cannot, on 

. (44) S.J6L.By 212. 
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the death of her father, claim partition of the estate 
from her mother. According to some of the 
Dhammathats she might, if there was a large estate, 
get certain property, but that right has, I think, 
become obsolete, and I doubt whether any Court 
would now enforce it. . 

In Ma On v. KoShwe O (42)it was held that on 
the death of one of the parents the eldest son or 
‘daughter may claim his or her share. This statement 
of the law is clearly too broad, and the judgment 
has since been overruled on other grounds. 

In Maung Sa So v. Mi Han (43) the iearned 
Judicial Commissioner of Upper Burma held thatan 
only son on his father’s death has a right as against 
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his mother to one-quarter of the estate. That is of | 


course correct according to the Dhammatihats. 
In Ma Me v. Ma Myit (10) the learned Judicial 


Commissioner of Lower Burma held that wherethere . 


is a son by a first wife competent to assume the 
parental duty, an eldest daughter by a second wife 
cannot claim a share in her deceased father’s estate 
during the lifetime of her mother, and said, ‘“‘ There 
are authorities for holding that the eldest son or the 
eldest daughter may claim one-fourth of the property 
during the lifetime of the surviving parent, but this 
rule in my opinion means theeldest son, or the 
eldest daughter where there are no sons.” I do 
-not think that there is any passage in the Dham- 
mathats which warrants the words “where there are 
no sons,” and I-think that the statement as it stands 
is incorrect. The eldest child if a competent son 
can claim on the death of the father, and the 
eldest child if a competent daughter can claim on 
the death of the mother. In the case under reference 


(42) S.].L.B, 378. (43) (1892-96) 2 U.B.R.p.171, (10 P,J.L.B. 48, 
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the claimant was not the eldest child, so her claim 
was bad. 

In the case of Ma Min Tha v. Ma Maw (44) a 
younger daughter sued, while her mother was alive, 
to redeem property mortgaged by her mother and’ 
it was said that under Buddhist law children have 
no vested interests in parental property. during the 
lifé time of either parent. The learned Judge 
apparently overlooked the special right of the auratha 
and to that extent the statement was too wide. 

In the case of Ma Mya (Thujv. Maung Po Thin 
Thein (3), it was said that the, eldest son, if 
competent, is the. representative of his deceased 
father and in that capacity is entitled to one-fourth 


of the inheritance, that where there are both sons 


and daughters the eldest son is preferred to any 
daughter, and that the rights of the eldest son or 
daughter pass to the next. eldest as “representative 
of the father or mother. In that particular case the 
éldest-born son had died young and the only 
surviving child who was a younger son sued ‘his 
mother on his father’s death for the a@uratha son’s 
quarter share. The proposition that the eldest son 
is preferred to any daugeter was therefore merely an 
obiter dictum and the reasons given for it were 
not convincing, The proposition that the rights of 
the eldest son or daughter pass to the next eldest 
would, in my opinion, be correct if confined to the 
case where the eldest-born died young, that. is 
before becoming competent, or could never .be- 
competent. . 
In Ma .Gun Bon v. Maung Po Kywe (28) the 
dispute was between a niece and children of. a. step- 
child, but the following remarks of the learned 


(44) (1892-94) 2? U.B.R., p, 581: : °(3). P.J.L,B. 585, - 
(28) (1897-01) 2 U.B.R., p, 66. 
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Judicial Commissioner of Upper Burma are relevant 1924 

to the matter now under consideration. ‘ Full Krrxwoon 
alias 


representation is not allowed to grand-children, and ma Tues 
partial representation is granted grudgingly. If the yyaune sin. 


eldest son or. daughter die before the parents, the 
children are given the share of a younger brother 
or sister on account of the superior claims of the 
auratha heir. But the share of the children of a 
deceased brother or, sister other than the auratha 
is reduced to a quarter uf a brother or sister’s share.” 

In Maung Pan v. Ma Hnyi (45) it was assumed 
that where the eldest child was ason he was auratha 
although apparently it was the mother who died first 
and it is to be noted that the daughter who succeeded 
him in the management of the family property on 
his adoption into another family did not soit the 
auratha share. 

In Anleathan v. Mi Tha Ta U (46) the learned 
Judge who decided Ma Mya Thu’s case said, again 
obiter, that on the death of the father an eldest 
daughter cannot claim a one-fourth share if there 
are sons, and referred to his judgment in Ma 
Mya Thu’s case. It is of course true that an eldest 
daughter cannot claim a quarter share from her 
mother on the death of her father, but it would be 
equally true whether there were younger sons or not. 

Maung Seik Kaung v. Maung Po Nyein (11) is 
the first reported case on the Buddhist Law of 


Inheritance decided by this Court and the first - 


decided after the Digest was published. The texts 
and the earlier cases were considered and with 
reference to the dictum in Ma Mya Thu v. Po 
_ Thein that.where there are both sons and .duaghters 
the eldest competent son is preferred to any 


(45) (1897-01) 2 U.B.R., p. 104. 4(46) P.J.L.B., p. 625. 
(11) 1 L,B.R. 23. : 
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daughter it was said that the rules in the Dham- 
mathats “seem to proceed on the principle of a 
son getting a portion if his father dies and the 
daughter if her mother dies, but the case of both 
daughters and sons is not distinctly provided for.” 
The case then under consideration was a claim by 
the eldest son against the father on the death of 
the mother and the conclusion reached was 
couched in the following terms: ‘‘In-the present 
case the eldest son was the. eldest child, and 
having regard to the points just noted that it is 
not shown that a daughter must get a _ share 
because the deceased parent is the mother and 
that there is a tendency to prefer the eldest child, 
we are brought to the following conclusion that 
the son should not fail in this suit on the ground 
that it is a daughter who can claim and not a son, 
It may not be very clear from the Dhammathats 
now available that. a son can claim a_ one-fourth 
share from his father when he lives separately and 
when the father does not marry again, though this 
has been held but we do not think it open to 
reasonable doubt that when the father does marry 
again the eldest son, especially if he be the. eldest 
child, can claim a one-fourth share of the general 
joint estate of the parents.” It is not necessary for 
the purposes of the present reference to consider 
whether or not the actual decision in that case is 
correct, but it has been doubted. I have suggested 
above that one might expect the law to be that the 
eldest child, who being a son who has taken the 
place of a deceased father, or being a daughter has 
taken the place of a deceased mother, and who is 
ousted from that place by the re-marriage of the 
surviving parent should be entitled to claim the 
special share allotted to such a son or daughter, 
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but Burmese Buddhist Jaw is not always logical and 
the law possibly may by other than what one would 
expect. 

The case of Maung Hmu v. Maung Po Thein 
(47) is only interesting, because it was one in which 
an eldest son had previously on the death of his 
father sued his mother for a one-fourth share of the 
estate and had obtained it. : 

In Maung San Dwa v. Ma Min Tha (22) an 
eldest surviving son, who was not either the eldest 
son, there having been two eldest brothers, or the 


eldest child since there were five children before - 


him, sued the mother. after the death of the father 
for one-fourth of the estate and it was held on the 
authority of Ma Mya Thu v. Po Thein (3) that he 
was entitled to succeed. The learned Judge seems 
to have overlooked the fact that the correctness of 
the ruling in Ma Mya Thw's case had already been 
doubted. in the judgment in Siek Kaung v. Po Nyein 
(11) and, as his-ruling was never Officially published , 
it was probably regarded at the time as bad law, 
and in my opinion it may still be so regarded. 

In Ma Saw Ngwe v. Ma Thein Yin (29) the 
position of grand-children was considered at some 
length, and it was held that ‘among grand-children 
whose parents have predeceased their grand-parents 


the only one who ranks with the surviving uncles ° 


and aunts is the eldest representative of the eldest 
child.” That judgment is contrary to the law as 
stated in Ma Gun Bon v. Po Kywe (28) and was written 
by the same learned Judge whose decisions in 
Ma Mya Thu’s v. Anleathan’s cases have already 
been questioned, It was based ona rule which occurs 


(47) 1 L.B.R, 50. | (22) Chan Toon’s L.C. Vol. II, p. 202, 
(3) P.J.L.b. 585. “(11 1E.BR 2 8 
(29) 1 L.B.R. 198. (28) (1897-01) 2 U.R.R. p,.66. - 
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with some ambiguity in one or two Dhammathats 
only and I have already suggested that that rule, if it 
ever existed, has long been obsolete. I think 
therefore that. this ruling is bad law. 

In Ma Nan Gyaw v. Maung Shwe Ket (15) .a 
single Judge of this Court, following. Ma Mya Thu’s 
and Arnleathan’s cases, held that a- daughter is 
postponed to sons, but the ruling in that case was 
not officially reported and, for reasons which I have 
already given, was in my opinion mistaken. 

The next case in order of time isthe Full Bench 
case of Ma Thein v. Ma Wa Yon (12). It deals 
with the claim of an only daughter to one-fourth of 
the estate as against her mother om her re-marriage, 
and it decided that the claim was good- It does 
not of course decided that the eldest child being 
a daughter is entitled to gef the quarter share if her 
mother does not re-marry, and as I have said, I do 
no think that it is necessary for the purposes of 
the present reference to consider the law as to the 
effect of the re-marriage of the surviving parent. 

Tun Myaing v. Ba Tun (2) deals with the 
converse case of the re-marriage of the father, but 
the claimant was the auratha son’s son, and it was 
decided that as there were surviving sons the grand- 
child could not sue. .The ruling is relevant to the 
present enquiry because it stated that ‘‘the eldest- 
born son (meaning possibly the eldest-born child 
being a son, since in that case there were no 
daughters) is the auratha'by right, but he does not 
attain the complete status as such till he attains his 
majority becomes fit to assume his father’s duties 
and responsibilities.. If he dies before he attains his 
majority or if he is incompetent to fulfil the prescribed 
conditions,. his next younger brother, subject to the 

(15) 10 Burs L.R. 234, (12)2 L.B.R.255..(2)2 L.B.R, 292. 
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same conditions, succeeds to his position as auratha. 
If the eldest son attains his majority and fulfils the 
prescribed conditions and then dies before his parents, 
his position as auratha remains unfilled and the next 
brother does not succeed to it.” If this statement of 
the law be read as including daughters and sisters 
equally with sons and brothers, then I believe it to 
be correct- 

' The case of Ma Kyi Kyi v. Ma Thein (16) is 
relevant only as establishing the principal of equal 
division among children after the death of both 
parents, that is as abolishing as obsolete the special 
shares allotted by some of Dhamimathats to the 
auratha and other elder children on such partition. 
That principle has, in my opinion--rightly, been 
applied to partition among grand-children who get 
a special share as children of the auratha, 

In Po Sein v. Po Min (30). it. was held by this 
Court that, “If the auratha son or daughter predeceases 
his or her parents, his or her son, or his or her 
children together, seceive the same share as their 
youngest uncle or aunt” and the tearned Judge who 
wrote the judgment went on to say: “This is strictly 
confined in all the texts to the children of the 


auratha or eldest son or daughter. In my opinion. 


the rule relates to the auratha son or daughter, strictly 
so cailed. There is no indication that it has any 
reference to the eldest surviving sonor daughter 
unless he or she is technically. the auratha.’’ With 
that statement of the law, I entirely agree. 

in the case. of Mi Min Din v. Mi Hle (18) in 
Upper Burma, it was held according to the headnote 
that “ eldest-born son means the eldest son and no 
necessarily the eldest child, butit is difficult to extrac, 


ey 
(16) :3 L.B.R. 8. - (30) L.B.R. 45. 
(18) (1904-06) 2 U.B.R. Buddhist Law : Inheritance, p. 11. 
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any.express decision to that effect from the judgment. 
What was decided was that a daughter of an eldest 
son, who was not the eldest child but whose elder 
sister had become a nun, ‘was entitled to an equal 
share with her uncles and aunts in her grand-parents’ 
estate on the ground that her: father was auratha, 
and it was suggested that in the same family both 


-the eldest son and the eldest daughter can claim 


the spesial share, usually called the au atha share, 
allowed by the Dhammathats. With all respect for 
so learned an :authority on Buddhist law as Sir 
George Shaw, I am of opinion that that suggestion 
was mistaken, and that the true rule is that it is the 
eldest competent child, whether son or daughter, 
who is auratha and as such is, on the death of the 
father or mother, .as the case may be, entitled to the 


_ auratha share of the family property. 


In Tha Tu v. Maung Bya (13) it was held that 
on the death of the mother the eldest daughter in a 
tamily’ of five daughters and no sons was entitled as 
against her father and sisters to one-fourth of the 
estate. That ruling was doubtless correct. 

In Ma Thein v. Ma Nyein E (48) a single Judge 
of this Court, following the mistaken ruling in Ma Saw 
Ngwe v. Ma Thein Yin, held that is only the eldest 
representative of the eldest child who ranks with 
surviving uncles and aunts. That ruling was not 
officially reported and may, I think, ‘be disregarded, 

In Ma Huin Gaing v. Ma-Tha Li (49) a single 
Judge of this Court held, following the earlier rulings, 
that ‘‘if the first-born son dies in infancy the status 
of quratha is capable of devolving on the next eldest 
competent son. and does so devolve when he (the 
next eldest competent son) attains his majority provided — 


(13) 4 L.B.R..181, (48) 3 BLL.T. 6, 
. (49) 4 Bib. T°74. fas 
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that he is affected by none of the disabilities or 
disqualifications mentioned in the texts on the subject 
and further that such an auratha son can transmit 
the superior rights to his issue. The ruling was not 
officially reported, but if it be read with the addition 
that disqualification by reason-of living separately is 
absoleie, I think that it is probably. good law. 

In Mi Saw Myin v. Mi Shwe. Thin (50) it was held 
in Upper Burma that the auratha son's quarter share 
allotted on the death of his father is not subject to 
any rights of the mother, but is his own absolutely 


and that ruling isin my opinion undoubtedly correct . 


but the judgment does not seem to distinguish very 
clearly between the rights of the auvatha son or 
daughter on the death of the father or mother 
respectively and their moral claims or absolete rights 
on the death of the mother or father respectively. _ 
The case of Ma Ein Thu v. Maung Hla Dun 
(14) was one in which the question of the rights of 
grand-children arose and it was held that where the 
eldest. child was a son who died in infancy, the son 
of the next eldest child, who was a daughter and 
who grew up, was entitled-to share equally with his 
mother’s younger sister. That decision was in my 
opinion correct, but the judgment seems to suggest 
that if there had been a son surviving instead of 
two daughters, the son might possibly have been 
auratha to the exclusion of the elder sister, and 
that view, I think, would be mistaken. The ruling 
was not, however, officially reported. 
The rights of grand-children wére again considered 
in the case of Ma Su v. Ma Tin (31) where it was 
held that the children of a second child who was 
a son (the eldest child who was also a son having 


(50) (1910-13) 1 USB.R. 125. (14) 5 BLT. 73. 
(31) 6 L.B.R. 77. ; 
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died in infancy) were entitled to the auratha grand- 
children’s special share. This ruling interpreted the 
decision in the case of Po Sein v. Po Min as meaning 
that all the a@uratha grand-children are jointly 
entitled to the special share and applied the principle 
of equal division to them. It therefore in effect 
overruled Ma Thin v. Ma Nyein E and Ma Saw 
Ngwe v. Ma Thein Yin. It is to be noted that it 
accepts the principle that, in applying the rules of 
the Burmese Buddhist Law of Inheritance, children 
who die young may be disregarded. 

In Po. Zan v. Maung Nyo (1) the rights of grand. 
children were again in issue. The eldest-born child 
in that case was a daughter who died after her father 
but before her mother, the next child was a son who 


died in infancy, and the only other child a son who 


survived both parents. The eldest-born child’s son 
sued his uncle for a half share of the estate, and i; 
was held that because there was a son the eldest- 
born child being a daughter, could. not be auratha 
and that therefore the son of the eldest daughter 


‘though she was the eldest-born child. was not entitled 


to the special share allotted to a@ura/ha grand-children. ° 
If my view tha: the eldest-born child who grows up 


-and is competent is auratha is correct, that ruling 


was mistaken and it certainly does not follow the law 
as set forth in Po Sein v. Po Min, but it is interesting 
because it rejects as untenable the view that there 
can be iwo children in the same family whose 
children would be entitled = to the eee share as 
grand-children. 

In Ma Thit v. Maung Tun Tha (51) it was held 
that ‘the right given to the eldest son of claiming 
a one-fourth share of the joint estate on his father’s 





(1) 7 LBR. 27. (51) 8 B.L.T. 138. 
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death must be. exercised as soon as possible after 
that event and that if the option is not exercised 
without unreasonable delay, it lapses altogethes.” 
That decision, as will appear later, was overruled by 
the Privy Council which held that the auratha son’s 
share vest on the father’s death and may be claimed 
at any time within the period of limitation. — 

In Maung ‘Ka Guv.Ma Hnin Ngwe (52) a second 
son, whose elder brother, the eldest-born child, had 
lived to the age of 25 but had died before his 
father, sued his mother on his father’s death to 
recover the auratha son's quarter share of the estate, 
and it was held that. because the eldest son attained 
the status of auratha before he died, the second 
son did not succeed to the position of auratha and 
that position remained unfilled. With that decision 
I entirely agree. —— 
In Nga E v. Nga Aung Thein (53) the learned 
Judicial Commissioner of Upper Burma said “I think 
it is clear on a perusal of the texts contained in 
section 30 of the Kinwun Mingyi’s Digest, Vol. I, that 
where the Dhammathats give the eldest son a right to 
one-fourth as against the mother on the death of the 
father, they refer to the auratha son or in other 
words the eldest capabie son. It-follows that where 
all the sons are minors, there is no auratha son and 
the right in question does not accrue.” 

The case of Mi Hlaing.v. Mi Thi (54) was one 
in which an eldest child who was a daughter sued 
her mother for a one-fourth share of the estate. on 
the death of her father, and it was held that on the 
death of the father the eldest child being a daughter 
is not entitled in claim the one-fourth share. The 
learned Judical Commissioner in that case said 





(52) 8 B.L.T. 196. (53) (1914-16) 2 U.B.R. 37. 
(54) (4914-16) 2 U.B.R. 40. 
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again that “the rules relating to the eldest son’s or 
eldest daughter’s right to one-fourth must be clearly - 
understood in both cases to refer to the. auratha 
son, i.¢., the eldest capable -son and the auratha 
daughter, i.e , the eldest capable daughter.” 

In Mi The O v. Mi Swe (4) the Upper Burma 
Ccurt held that on the death of the father the eldest 


child being a daughter cannot claim the one-fourth 


share from her mother even though the mother 


marries again. That is what one would expect the 


rule to be if, as I have suggested, the right to claim 
on the rémarriage of the surviving parent is merely 
the right of the auratha who has been ousted from 
the deceased parent’s place to leave the family and 
take away the auratha share which vested in him or 


her on the death of the parent; but the question, 


whether or not that suggestion represents the law as 
it is, does not arise for decision on this reference.. 
The following passage in the case of Nga Lu Daw 
. Mi Mo Yi(S5). is pertinent to the present enquiry. . 
«The eldést son is generally but not necessarily-the 
auratha son. The son who in cage his father dies or . 
becomes incapacitated is competeut to take his place 
in the family is the @uzratha son. If the eldest son 
be blind or otherwise incapacitated, his younger 
brother, if competent, is the azratha son . ‘ 
Consequently until the eldest son reaches the age af 
discretion there can be no auratha son in the family. 
Again though the eldest son cannot claim one-fourth 
of the estate from his father*°on the death of his 
mother, he can claim that share from his mother on 
the death of his father, because he then takes’ his 
father’s place in the family . . . If competent 
to replace his father in case of the latter’s death, he 
becomes the auratha son as soon as he becomes so 
(4) (1914-16) 2 U.B.R. 46, 6) (1914-16) 2 U.B.R. 66. 
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competent and does not have to wait till his father’s 
death to attain that position.” With all this-I entirely 


agree, and I would add that in my opinion similar’ 


principles apply also in the case of a daughter if she 
and nota son is the eldest-born. | 

In Po Hinan v. Maung Tin (25) the first-born 
child was a daughter and there was one younger 
child, a son. An adoptive. son of ‘the d ughter 
claimed .to: share equally with the son on the 
ground that the daughter being the eldest-born 
child -was auratha.. This-Court, following Po Zaw 
v. Maung Nyo, held that, because there was a son, 
no daughter could be auratha. In my opinion. that 
decision, like the one on which if was based, was 
mistaken in so far as it held that younger sons oust 
elder daughters, but I agree with the statement that 
“there is no authority for treating one son as the 
auratha entitled to claim a fourth share on the death 
of the father and in the same: family allowing the 
children of an eldest son or datighter who predeceased 
the parents special treatment at the time of ultimate 
partition, and that it cannot be held “that the 
children of,an eldest son or daughter who predeceased 
the parents. are entitled to.a preferential share except 
when such eldest son or daughter at the time of his 
or her death was the auratha. chiid, i.e., had atained 
ihe complete status of auratha,” 

_ The Full Bench case cf Shwe Po v. Maung Bein 
(55) is. interesting for the purpose vi tne present 
reference only, because its suggestion that the auratha 
has an option and can either claim the one-fourth 
share or wait till the death of both parents and 
come in with the other children seems to have 
since been overruled by the Privy Council in the 
case of Tun Tha v. Ma Thit (59)... 

(25) 8L,B.R113, (55) 8 L.BLR.115, (59) 9 L.BLR. 56. 
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In Kyi Hlaing v. Ma Htu (56) where the claim 
of an aurathn son to a quarter share on the death 
of his father was contested on the ground that 
the quarter share could only be claimed when the 
mother married again, it was held that the auratha 
son can get the quartér share whether the mother 
marries again or not. That view is claerly in 
accordance with the Dhanmathats. 

In the full Bench reference, Ma Sein Ton v. 
Ma Son (57) the right of. an eldest daughter to get 
certain property on the death of her father, which 
right, as I have said, I believe to be obsolete, was 
tesurrected, and it was Said. that “subject to any 
claim by the eldest son to certain specified property 
and to a quarter share of the joint property, and any 
claim by the eldest daughter to certain specified 
property a Burmese Buddhist widow has an absolute 
right of disposal over the whole of the joint: property 
of herself and her late husband as against the 
children of the_ marfiage,” or as it was put by 
another of the learned Judges, ‘On the death of one 
parent the surviving parent inherits all their joint 
property; if however the eldest son or daughter_is 
grown up, he or she is entitled to ceitain specified 
property of .the deceased and in the case of the 
eldest son to a one-fourth share of the bulk of the 
estate.” The first of these statements, which accord- 
ing-to the headnote was the ruling of the Full 
Bench, clearly has a basis in the Dhamathats and 
may, I think, be taken as correct subject to the 
qualification that in my opinion to the rights of both 
the son and the daughter to certain specified property 
are obsolete, but the second statement of the law is 
obviously too generally expressed and is in my 
opinion mistaken if it means that on the death of 
aan (56) 8 L.B.R. 189. (57) 8 L.B.R. 501, ; 
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the mother an auratha daughter is not entitled to 
one-fourth of the joint estate. 
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The tights of grand-children again arose for Ma THEIN, 
consideration in Chan Tha v. Mi Ma Pyw (58) in yard siw 


which my learned brother Maung Khin, J., followed 

Po Sein v. Po Min (30)and Ma Kyi Kyi v. Ma 

Thein (16) and held that the son of an eldest child) 

a son who predeceased both his parents, was entitled 

to share equally whith his father’s younger brother. 
The case of Tun Tha. v. Ma Thit (59) is important, 

because in it the Privy Council overruled the decision 
of this Court in the same case Ma ‘Thit v. Tun 

Tha, and held that what the auratha son becomes 

entitled to on the death of his, father is a definite 

one-fourth part of the estate and that he is entitled 
to claim that one-fourth part within any period 

that is not outside the period fixed by Article 123 

of the Indian Limitation Act. 

- According to these rulings the present state of the 
case-law would seem to be as follows :— 

(1) When the eldest-born child is a competent 
son, he is on the death of his father entitled 
to a one-fourth share in the parents’ estate 
and that one-fourth share vests in him from 
the date of his father’s death. For the 
purposes of the present reference it is 
unnecessary to. ‘enquire whether Burmese 
Buddhist law in. this connection makes 
the distinction between “jointly acquired ” 
and “separate’’ property which has been 
recognized in other connections and if so 
whether the eldest-born child, if a compet- 
ent son, has any right to claim a specific 
share in the father’s or morther’s separate 
property, but it may be noted that the 


(58) 9 B.L.T.95, ' (30) 3 BLL.R. 45. 
(16) 3 B.LR. 8. (55) 9 L.B.R. 56, 
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rulings tend to confine the share to the 
“ jointly-acquired property.’ while the 
Dhammthats generally seem to make no 
distinction between joint and separate 
property. 


(2) When the eldest-born child is a cothpetent 


daughter and there are no sons, — that 
daughter is on the death of her’ mother 
-entitled.to a similar one-fourth share in the 
estate. 


(3) When the eldest-born child is a competent’ 


daughter and there are sons, as in the 
yresent case, this Court has hitherto held 
“bat the daughter is not entitled to the 
one-fourth share. That decision or rather 
course of decisions I belive to be wrong 
and 1 would overrule it. It is in my 
opinion contrary to the Dhammuthats. frony 
Vilasa and Wagaru to Manugye and 
Attasankhepa, and it is based on what I 
consider to be an unwarrantable assump- 
tion that in the passages where the Dham- 
mathats award the quarter share to a. 
daughter they must be considering a. case 
where there are no sons.. That assumption 
seems to be founded on certain passages in. 
a few Dkammthats which record archaic 
rules taken from pre-Buddhistic law books. 
and is contrary to the strong tendency 
words equal treatment of the sexes which. 
is so marked a feature of the same Dham- 
mathats where they disregard the ancient. 
rules and are therefore almost certainly 
intluenced by Buamese Buddhist customs. 
The rules in Manugye on this point seem. 
clear and there is nothing in them to 
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suggest that in the rule giving to the eldest- 
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born child if a competent daughter the Kexwoop 
quarter share only the case of a family in Ma Teme 
which there are no sons is considered: yysune sim, 


The dttasankhepa in my opinion makes the Hea 


contrary perfectly clear, since in the pas- 
sage dealing with eldest daughter’s claim 
it refers to younger “sons and daughters.’ 

I would therefore overrule the decisions 
‘to the effect that sons are preferred to 
daughters and would hold that where the 
eldest-born child .is a competent daughter 
she is auratha and is on the death of her 


mother entitled to the quarter share . 


whether there are younger sons or not. 


(4) When the eldest-born child is a competent 


son and the mother dies or when the eldest- 
born child is a competent daughter and the 
father dies, such son or daughter cannot 
claim the quarter share. So far as Upper 
Burma is concerned the first part of this 
proposition is supported by Lu Daw v. Ali 
Mo Yi and the second by Mi The Ov. 


Mi Swe and Mi Glaing v. Mi Thi. So- 


far as Lower Burma is concerned the cases 
of Ma Min Tha v. Ma Maw and Po Lat v. 
Mi Pc Lemay be taken as supporting the 
rule in respect of the daugther, but I do 
not think that either as regards the son or 
the daughter the law on his point can 
be regarded as having yet been definitely 
settled. 


(5) As for the rights of eratdceniiaren it was 


held in Ma Su v. Ma Tin that the auratha 
son’s children are entitled to the special 


share allotted.to them in the Dhammathats 


Lo, J. 
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and in Ma Hin Thu v. Hla Dun that the 
auratha daughter’s children were similarly 
entitled while in Po Hmin v. Maung Tin 
it was said that it is the children of the 
auratha as such whether son or daughter, 
who get the special share. I think there- 
fore that it may now be taken as settled 
Jaw that it is the children of the auratha 
as such who are entitled to preferential 
tréatment. 


In the light of the conclusions to which the above 
consideration of the Dhammaihais and: the case-law 
has led, I would answer the questions referred as 
follows :—- 


(1 The eldest-born child who is competent to 
take the place of the father or mother 
acquires the status of auratha on becom- 
ing so competent and can acquire that 

_ status before the death of either parent. 

(2) If the eldest-born child is a daughter apd 
reaches an age at which she is competent 
to take her mother’s place, no son can 
‘become auratha either before or after his 
father’s death. ° 

(+). The status of auratha, inno way depends on 
the death of either parent. The eidest-born 
competent child is auratha, in any case. 

(4) There can never be two aurathas in a family. 
If a son or daughter dies after acquiring 
the status of auvatha, there is"no auratha 
in the family. 

(5) Sons are not as such preferred to daughters 
as auratha, If the eldest-born child isa 
son and. is competent, he is auratha. If 
the eldest-born child is a daughter and is 
competent, she is @uratha, 
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(6) In a family where the eldest-born child is a 
daughter and is competent, there can be 
no auratha son and there can be no son 
whose children have a right to preferential 
treatment in ute division of the parents’ 
estate. 

(7) Ifthe the eldest-bornchildisa daaehter and is 
competent, she is auratha and as auratha 
can, on her mother’s death claim from 
her father a quarter share of the estate. 
Tf she dies before becoming entitled to that 

_Share, her- children have a right to 
preferential treatment in the division of the 
estate. 


Duckwort#, J.—I agree with the judgments of my 
learned brothers Maung Kin and Heald, JJ. 

Since they vary largely, though on bett ter considered 
and more ample grounds, arrive at the same opinion 
as I did in my separate Order of Reference, I need 
write very little- more. 

After weighing the Dhammathats quoted, and the 
use of the words therein, my conclusion is that 
“auratha”’ (a very loosely-used term), means 
nothing more than “‘ eldest legitimate issue, male or 
female.”’ The term has been much misused, since it 
does not necessarily followed that the child who is 
auratha whilst both parents are alive will be the 


child, who can obtain a one-fourth share on the death 


of ove parent. This depends on the sex of the 
parent who dies first. At the same time I consider 
that I fell into an error in my Order of Reference, 
when I. stated that, until one parent died, there was 
technically no auratha. There is, and the aruatha 
then, is the eldest child, irrespective of sex, legally 
begotten, who is of age and competent. 
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I will take, asan example, the followinig family :— 
1. Daughter, 
2. Son, 
3. Daughter, 
4. Son, all legally begotten. 

The eldest issue is female. Then, whilst both 
parents are alive, she is, if of age and competent to 
take her mother’s place, the auratha. If the mothe; 
dies, first of the two parents this eldest daughter is 


‘entitled to the one-fourth” share, and no question 


then arises of a right of representation for’ her family 
if any. If, on the other hand, the father dies first 
of the two parents, then the eldest daughter, though 
auratha cannot claim the one-fourth share, which 
lapses, neither can the eldest son succéed as auratha. 
If the eldest daughter, ‘after attaining majority and 
competency, predeceases.her parents, then her issue » 
alone is entitled to preferential treatment, in comparison 
with the other grand-children, when both of the 
parents have died. On the oie: hand, if the family 
consisted of :— 

(1) Sen, 

(2) Daughter, 

(3) Son, : 

(4) Daughter, all legally begotten, then, whilst 
both parents are alive, the eldest son, if of age and 
competent, would be the auratha, and if the father 
died first of the two parents, he would be entitled 
to the one-fourth share. If the mother died first, 
then this eldest son could not claim that one-fourth 
share, which lapses. Again, if this eldest son, after 
he had attained majority and competency, predeceased: 
both parents, his issue alone would be entitled to 
preferential treatment. 

_ This, I think, renders the position ‘clear, 
The point is that, if a son is not the first-born 
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child, he can never be auratha, unless the eldest 
child dies before reaching majority or competency, 
and then only when the eldest child is a male. It 
is very doubtful whether, according to the Dhumznathats 
another can become @uratha in place of the deceased 
eldest daughter. There is some authority for a 
brother succeeding a brother, but not for the converse 
‘case,—and then only in relation to the one-fourth 
share. Here I must point out that I can. find 
nothing in the Dhammathats regarding “ the eldest 
surviving children” being recognised as auratha, 
so as to claim the one-fourth share. 

_ . Amongst the Burmese people generally, there is 
no doubt that the eldest legitimate child, whether it 
be a son or daughter, is regarded as taken the place 
of the parent of the same sex, when that parent dies, 
The saying ~ “ sobdadfiagé-sec0-seepi saeffogE-se8-saqp””, 
“Ttko gyi hlyin apa aya: Ama gyi hlyin ami aya” 
is, to my knowledge, a common use, especially in 
the Old Royalist Districts of Upper Burma, such as 
Mandalay, Shwebo; Kyauksé, and Meiktila, and this 
is a very strong indication, as pointed out by Mr. 
May Oung on page 223 of his work on Buddhist 
Law, of what general popular opinion is. Moreover 
this opinion was no doubt that of the late Kinwun 
Min Gyi U Gaung, when he compiled the Attasan- 
khepa Dhammathat, and therefore this expression 
of his opinion on the subject should carry due 
weight, inasmuch as he was a great scholar in regard 
to the Dhammathats, and was possessed of the widest 
knoweledge of his fellow countrymen. 

It must be borne in mind that, in dealing with 
Buddhist Law, which was an effort to purge and 
improve Hinduism, we must disabuse our minds of 
such ideas of the “ aurasa” son as emanate from 
that Religion and Law. The position of wornen, as 


771 
1924 
Riewoon 
alias 
Ma THEREIN 
2, 
MAaunG Sin. 


DuckwortH, 
J. 


772 


1924 


KIRKWOOD 
alias 
Ma THEIN 


uv. 
Maunec SIN, 


DuckWORTH, 


INDIAN LAW REPORTS. [Vou. II 


such, is entirely différent under Buddhist Law, and 
shows a great advance on Hindusim. This alone 
should be sufficient to place us on our guard. Itis 
to be noted, too, that in Burmese households, the 
eldest daughter, when the eldest child, holds a parti- 
cularly influential position. 

In regard to the former opinion that the Dhamma- 
thats regarded the son as being superior to the 
daughter, it is clear that the sections referred to, 
more especially sections 140 and 150, “deal with 
distributions of estate, after both parents have passed 
away, and such rules have been disregarded by this 
Court when it held that the estate should be distributed 
in equal shares. Moreover, these and other sections 
do not, so far as I can find, give the son a large 
share than the daughter, unless he is actually the 
eldest-born child of the family. In this respect, I 
am_in agreement with Maung Kin, J.’s opinion, and 
consider that, inasmuch as it is clear that the Dham- 
mathats contemplate. the eldest child, when a daughter’ 
and ‘competent, even ina family consisting of sons 
and daughters, being entitled to a one-fourth share 
on the deatlt of the mother, the matter is concluded. 
In this connection, too, I think that Mr. May Oung 
is right, when he suggests that sections 2 and 3 and 
sections + and -5 of the Manugye must respectively 
be read together. The first pair of sections then 
deal with what is to happen on the death of the 
mother and the second pair of sections with what 
is to take place upon the death of the father, in each 
case of course before the other parent. Further the 
History of the Law on the subject (dealt with 
admirably by Mr. May Oung on pages 221, 222 and 
223 of his work), is clearly in favour of a feiale. 
auratha, when the female parent dies first, and the 
eldest issue of the marriage isa daughter, 
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In regard to the children or the eldest child, who 
predeceases His or her parents, after reaching majority 
and competency, it seems that, according to the 
Dhammathats, only the eldest grand-child (Mye-U or 
Auratha Mye) can, strictly speaking, obtain a prefer- 
ential share, but this question is not now before us, 
and the cases of Ma Kyi Kyi v. Ma Thein (16) and Ma 
Su v. Ma Tin (34). require no. discussion in this 
connection. ; 

It is perfectly clear that section 163 of the Disgest 
applies to families consisting of both sons and 
daughters, and Twomey, J., fully recognised this in 
Ma Ein Thu’s case (14) when he remarked :—‘‘The 
texts cited in section 163 give the issue of the. eldest 
daughter, a share equal to that of the youngest of 
his aunts, and there seems to be no authority for 
holding that these texts apply exclusively to families 
consisting of daughters only.” It is to be regretted, 
perhaps that he overlooked this, when dealing with 
the case of Po Hman v. Matmg Tin (25). As a 
matter of fact, these texts, when read in the Burmese, 
make it clear that they do not apply solely to families 
consisting of daughters. : 

I would reply to the questions referred in 
the same manner as my learned brother Maung 
Kin, |. , 


Rosinson, C.J.—-I concur in the replies proposed by 
my brother Maung Kin. 

It is no doubt true that the question referred 
were too widely stated, but this arose from several 
causes. The appeal was based on and argued as 
involving theposition and rightsofan Orasa. Plaintiffs 


SS heen 


(16) 3 L.B.R. 8 (31) 6 L.B.R. 77, 
(14) 5 BLL-T. 73. (25) 8 L.B.R. 113, 
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could not claim a preferential share as being the 
children of the eldest. child’ and thus the appeal 
centered round the. question of the Orasa ; whether 
a son always was preferred as Orasa to a daughter 
even when the latter was the eldest child and whether 
the question as to which would ultimately beceme 
the Orasa. would depend-on which..parent died first. 
The authorities also were confused and the true. 
meaning of Orasa had not been clearly understcod the 
term being loosely used in more than one sense. 
The result of .this reference will, it is hoped, Clear. 
up many poe that were in doubt. 


Therefore, in neeordanes with the eeemunoes 
arrived at by the Full Bench, the Division Bench 
allowed the defendants’ appeal and held that Ma 
Nyein Aung was the orasa child of U Baw and 
that the plaintiffs ar the heirs of Maung Po Cho 


were only entitled to a one-sixteenth share in the 


estate of U Baw. 


On this appeal— 


De Gruyther, K.C., with ain Geoffrey Lawrence— 
for the Appellants. . 


Dunne, K.C., with EE. B. Raikes—for the 
Respondents. 


The judgment of their. Lordships was eet 
by— 


Mr. AMEER ALI.—This appeal arises out of a- 
suit for the administration of the estate of one . 
U Baw, a native of Burma, subject to the Burmese- 
Buddhist Law. U Baw died on the 28th December. 
1907 ; his wife, Daw Hmo, is said to have died 
some years before. U Baw had by her our children. 
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The following table will explain the relationship of 
the parties :—. 


Daw Hmo-——-U Baw——Ma Ngwe, deceased. 


died died 5 
1896 28-12-07. 
Ma Nyein Aung—Ko Mg Po Cho—Ma Mg Sin—Ma Ma Ma Nga Ma 


(daughter) 
died after 
her parents. 


Poung (son) 
died 
. 13-12-07. 


Shwe Yu. (son) Lay. (daughter), 
ist 2nd 








n 
Res pondent. Respondent, 


Mg Kwet Oh. MaE. MaThein, * Mg. Aung, - Mg. Byaung, 
’ ; «ist 2nd. 3rd ° 
Appellant. Appellant. Appellant. 


U Baw had a second or junior wife, but she 
does not enter into the present controversy. 

..Po Cho, the elder son of U Baw and Daw 
Hmo, died a fortnight or so before the death of 
his father, leaving several children, who are. the 
plaintiffs in this action, They claim a one-fourth 
share of the estate of U Baw on the ground that 
their father, Po Cho, was the orasa son of his father, 
and was consequently, under the Burmese-Buddhist 
law, entitled toa preferential share of one-fourth in U 
Baw’sestate. The claimis set out thus in the plaint :— 

- “That the said Ko Po Cho was the eldest son of the said 
U Baw and attained his majority and assisted the said U Baw in 
his business and kept up filial relations with the said U Bawup to 


his death, and the said Ko Po Cho attained the complete status of _ 


an orasu son of the said U Baw. 
In paragraph 6 the plaintiffs set out the basis 
of their own rights. They say that-- 

“As children and representatives of the said orasa son, ihey 
are entitled to an equal share in the estate of U Baw with each of 
their uncles and aunts, the said Ma Nyein Aung, Maung Sin and 
Ma Nga Ma, and that as the second.or lesser wife Ma Ngwe has 
since died they claim a one-quarter share of the whole of the said 
estate of U Baw.” 

The defendants deny the plaintiffs’ claim and 
the allegation that Po Cho was the orasa son, 
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In order to understand the controversy and 
follow exactly the decisions of the Courts in Burma 
in this case, it is necessary .to explain that the 
Burmese-Buddhist law is contained in a- series of 
books entitled Dhammathats which have been com- — 
posed from time to time by the expounders of 
that law ever since the thirteenth century, if not 
from before. This is fucidly set out in the Digest 
of U Gaung, printed under the auspices of the British 
Government. The author of this work, a distinguished 
Burmese jurist, describes, a Dkammathat to be a 
“collection of rules which are in accordance with 
custom and usage” of the Burmese people. In 
his remarks on the treatment in these treatises of 
the subject of inheritance, U Gaung observes that 
“the seven divisions of the Law of Inheritance 
are treated in the Dhammathaits in such a very 
unsystematic and unmethodical way that it becomes. 
a tedious. task for anyone who attempts to study 
the subject.” In order to arrive at a. definite 
conclusion on the points in controversy, their Lord- 
ships have to embark on a survey of the Law 
which, apart from its tediousness, is not free from 
inconsistencies. 

In the Digest of U Gaung six classes of sons. 


-are said to be entitled to inherit the property of 


their parents. In the first category stands the son 
born of a union contracted with parental sanction, 
and is known as orasa. As religious formalities do 
not appear essential to lawful wedlock, this ‘form 
of marriage is evidently regarded ‘to constitute a 


‘valid marriage. The term orasa is admittedly 


borrowed from the Sanscrit aurasa used in works 
on Hindu Law and has been corrupted into 
auratha or orasa ; Mr. Richardson, the translator of 
the Manugye Dhammaithat uses the word auratha, 
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and Mr. Justice Heald, of the Chief Court, adopts 
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the same spelling. Whether the word is spelt xrrxwoop 


alias 


auratha or orasa it undoubiedly denotes ason born of ya Tuer 
a union contracted with parental sanction ; in other yyiu83 gw. 


words, a legitimate son. In course of time, judging 


‘from a comparison of* the enunciations in the. 


Dhammathats, it acquired a special meaning ; it came 
to signify a son who, by virtue of his position in 
the family and his. competency to assume the duties 
of the father, was vested with a defined right in the 
parental estate. Similarly, in the course of time, as 
‘the Dhammathats show, the word was extended to 
include a daughter standing in. the same position 
and vested with the same right. 

The plaintitis’ case is ihat although Ma Nyein 
Aung was the eldest-born daughter of U Baw and 
Daw Hmo, the appellant’s father, Po Cho, as the 
eldest son, possessed the qualifications necessary for 
being vested with the status of an orasa son. They 
contend, and their contention have been urged with 
great force before the Board, that, in the first place 
a woman is inferior to a man, and, secondly, that 
the Dhainmathats do not lay down the rule that the 
son who is vested with the status of an orasa son 
and acquires a preferential right to a fourth share 
ef the family estate should be the eldest born, or 
‘to speak more correctly, the first-born child. In 


support of their contention they rely on the provi-_ 


sions in the Vhammathats that in certain cases the 
“younger son may be vested with the rights of the 
orasa or priviléged son, 

The suit ,was instituted in the Court of the 
District Judge of Hanthawaddy. 
_ The substantial issue before him was whethér Po 
Cho, who predeceased his father, acquired before his 
death the status of a privileged or orasa son and 
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became thereby entitled to the eittonential share of 
one-fourth in the parental estate, which he passed 
on to his children, the plaintiffs. : : 

In using the terms “ privileged”’ their Lordships 
do not wish to introduce another element of 


complexity to a sufficiently perplexing question. 


They use it simply as a synonym for auratha or 
orasa, 

Admittedly the entire property in dispute was 
acquired as stated in the plaint “during the marriage 
of the said U Baw and Daw Hmo, ”’ and thus husband 
and wife under the Burmese-Buddhist Law were. 
entitled to equal shares in the property. If this fact 
is borne in mind, much of the difficulty in the case 
would disappear. 

The. District Judge felt himself constrained by 
previous decisions in the. Burma Courts to hold 
that the plaintifis had made out. their. claim and 
were entitled se a one-fourth share in the 
estate. 

_ From the District Judge’s decree the defendants 
appealed to the Chief Court. The appeal was in the 
first instance heard by.a Division Bench consisting 
of Robinson, C.J., and Duckworth, J. In view 
of-the fact that the decisions in previous cases were 
by no means consistent and having regard to the 
complexity and importance of the controversy in the 
present litigation, the learned Judges felt it advisable 
to refer the points at issue to a Full Bench of their 


‘Court ;'and considering that the reference should be 


based on specific questions, they submitted to the 
Full Bench six questions, which appear to cover a 


far larger ground than perhaps was actually necessary, 
for the decision of this case. 


It is interesting, however, to note the questions 
as they. furnish the key to the major part of 
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the decisions of the Full Court. They are as 
ee — 
. In a family consisting of both sons and eratdebe: can any 
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child acquire the full status of orasa prior to the death of either Mine ‘Sam, 


“parent ? 

2. Ifso, in such a family where the eldest child is a daughter 
can any son become oras2 until his father dies? 

3. Insuch a family, can the question which child is the orasa 
be decided before the death of either parent ? 

4, Can there be in such a family two orasas ? 

5. Are sons always to be preferred to daughters as orasa ? 

6. In such a family, can there be an orasa son who, pre- 
; deceasing his parents, can transmit to his children a right. to 
preferential treatment in the division of the estate ? 


The matter thus came before a Full Bench of 
five Judges. Although some of them considered the 
questions rather wide in view. of the actual facts of 
the case, all concurred substantially in the answers 
which Mr. Justice Maung Kin gaye. His answers are 


as follows ie. 
“ Question 1—in the ablative, 
“Question 2—Where the eldest child is a daughter, no son 
can become orasa 

“ Question 3—in the affirmative. 

“ Question 4—in the negative. 

“ Question 5—in the negative, unless the son is the eldest- 
born. 

“ As regards Question 6, I may say that the word ‘ transmit’ 
is not quite a happy term. The eldest-born son is the ovasa. If 
he predeceased his parents, his children will have a right to 
preferential treatment as laid down in the first paragraph of section 
- 15 of the Manugye, or section 162 of the Digest. If the eldest. 
born son died before he became competent to take his father’s 
place, a younger son, being fully qualified, may bebome orasa, and 
if that son had predeceased his parents, his children will have a 
right tothe same preferential treatment. But if the eldest-born 
child was a daughier and predeceased her parents after she- had 
become. competent to take her mother’s place, her children will 
have a right to the same preferential treatment. It is doubtful 

whether another daughter, younger than a son, can ever take the 
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place of the eldest-born daughter who is not competent or died 
before she became able to take her mother’s place.” 

On receiving the answers to the questions sub- 
mitted, the Division Bench reversed the decree of 
the District Judge and awarded a decree to the - 


plaintiffs in respect of a one-sixteenth share of the 


estate, in lieu cf the one-fourth that had been given 
to them by the Court of first instance. From this 


decree the present appeal has been preferred, and 


the arguments which were pressed in the Chief Court 
have been forcibly addressed to their Lordships. 

Three principal grounds have been. urged in 
support of the plaintiffs’ claim, and on_ these 
grounds the correctness of the judgments of the Full 
Bench is challenged. First, that the Dhammathats 
do not, when speaking of an orasa son, lay down 
any rule that he should be the eldest. or first- 
born of the children. Secondly, that a daughter, 


by the rule in the Dhammathats relating to the 
inferiority of the female sex in relation to the 


male, can never be the orasa child; and, thirdly, 
that when there is a son, a daughter* cannot be 
an orasa child, which appears to be only a branch 
of the second argument. . 

Before referring to the judgments of the Full 
Bench, their Lordships desire to ‘state the result 
of their own examination of the Dhammathats. 

In respect of the first proposition advanced on 


behalf of the plaintiffs, viz, that in the Dhammathats 


the status of orasa is not confined to the eldest 
or first-born, it appears to their Lordships that 
the. argument is based upon a misconception of 


’ the rules laid down in the Burmese-Buddhist Law. 


Chapter 6 of the Digest deals with the subject 
of partition between parents and their own children 
ie, descendants of the first degree. Section 30 
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relates to partition between mother and son on the 
death of the father. Ail the Dhammathats agree 
that on the death of -the father the eldest son 
should be entitled to a one-fourth share of. the 
estate, and that the mother should be entitled to 
the remaining three-fourths for herself and her 
younger children. The Vilasa states as follows :— 
. “On the death of the father the rule of partition between 
mother and son is as follows :— ; 
© Tf the son is the eldest-born and if he helps the parents 
in the xcquisition of the family property, he shall get his father’s 
elephant and pony, together with their keepers ; the cup, spear, 
tray and plates used by his father ; the clothes, ornaments 
and belt worn by him ; the lands held as an appanage cf his 
Office ; the town or village, the usufruct of which he enjoyed, 
and the office held by him. The mcther shall get her belt, 
finger-rings, bracelets, eat-rings, necklaces, combs, betel-box, 
stool, and personal ornaments given her during the father’s 
lifetime. The remainder, such as gold, silver, bullocks, buffaloes, 
goats, pigs, fowls, ducks, clothes, paddy, rice, Indian-corn, peas, 
millets, barley, sessamum, cotton, and household furniture shall] 
be divided into-four shares ; the mother shall get three shares 
and the son one share. Even if there are ten sons, only one- 
fourth shall be given them.” 
The Kainza states the rule thus :-— 
“ ‘The reason why the mother gets thiee shares is that when 
the property was being acquired, the son was not yet. born, and 
_after he was born he could not (during his minority) do any- 
thing towar¢is the retention of what was already acquired ; even 
the’ father can merely acquire, but cannot prevent waste. It is 
the mother alone who takes care of the propeity.”’ 
In the Myingun the rule is stated in the 
following terms :— . 
“If the son is one who is competent to assume the father’s 
responsibilities, and is known to the local authorities, he shall 


gethis father’s pony, drinking-cup, betel-bcx, sword, lands held 
as emoluments of office, lands worked by him, personal ornaments 


and wearing apparel, cups, trays, spoons and plates, spears, 
large and small, armour, and such other articles worn by men 
only. Stored-up grain, bullocks, buffaloes, slaves, fowls, pigs, 
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and utensils shall be divided into four shares: the mother shalt 
get three shares and the son one share.” 


The Manugye states the principle in identical 
terms.” It declares:that on. the father predeceasing 
the mother, the estate, after the apportionment of 
the specific articles as laid down in the Dham- 
mathats, should be divided into four shares out of 
which the “eldest son” should be entitled to one 
share and the mother and “younger children ”’ -to 
three shares. In section 12 it declares that 
when the mother dies in the lifetime of the 
father, the same rule should apply to the ‘‘ daughter’s”” 
claim to share in the estate. 


It is unnecessary to refer to the passages in 


the other Dhammathats as set out in the Digest 
relating to the right of the “eldest son” to a 


one-fourth share on the death of the father, as 


they state the rule substantially in the same terms- 

- On these rules the question arises, who is the 
son who. becomes entitled to this right? The 
respondents’ contention is that this special right is 
given to the eldest-born son, while the appellants 
urge that the words “ eldest son” are not restricted 
to ‘ the eldest-born,” but applies equally to a son 
who, in a family consisting of a number of children 
of both sexes, stands in relation to them as the 
eldest son. And on this ground they contend that 
Po Cho was the “eldest son’ and entitled to the 
one-fourth share as orasa son. 

The answer to the question, however, is furnished 
by the Dhammathats themselves. The reason why 
the mother becomes entitled to a three-fourth’s 
share in the estate in which she and the.deceased 
father held equal shares explains also who “ the 








* Richardson’s Trarslation, Book X, sec. 6, p. 273. 
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eldest son” is who becomes entitled to the one- 
fourth share. | ; 

The Manu Dhammathat explains the reason why 
the mother gets the three-fourth’s share in these 
terms :— : 

“ The mother gets three shares because while the property 
was being acquired the son was not yet born, and. when 
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‘acquifed the mother is tfie only person to take care of it 


and prevent if from being wasted.” 

The Dhammathat-pyu gives it thus :— 

“On the death of the father the partition between mother 
and son shall be as follows :— 

It states the question first, “ Why should the 
mother get three shares?’ and then gives the 
reply :— . 

““Becaure during the early days of her wedded lifes 
while. tamily property was being acquired the son was not 
yet born and whatever was acquired by his father the mother 
took care of and laid by.. Hence the mother skall get three 
shares, she. being the principal agent in the acquisition of 
the family property.’’ = 

The Vilasa declares that on the death of the 
father. rule. of partition . between mother; and 
son is as follows. It specifically. states: “if the 
son is the eldest-born,” and “if he helped the 
parents in the acquisition of the family property, he 
shall get his father’s elephant, etc. The remainder 
of the estate shall be divided into four shares—the 
mother shall get three shares and the son one share” 
and. .the questién, “‘ Why should the ‘ eldest-born 
child’ get a fourth share ”” the answer is :—“ the 
parents obtained the child at he commencement of 
their wedded life by their earnest prayer and acquired 
the properly with his or her assistance.” 


What can all this mean, except that ‘the eldest 


son” referred to in all the Dhammathats is the eldest- 
born child of the wedded pair. 
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‘In section 33 of U Gaung’s Digest ihe rules of the 
Dhammathats referring to the rights of the “ eldest 


‘daughter ” in the family estate on the death of the 


mother are set out at length. These rules require 
careful analysis and consideration in conjunction 
with the-rules relating to the rights of the son on 
the death of the father, leaving, the .mother eke 
him. 

A comparison between these rules regarding ne 
son’s rights and the daughter’s’ rights will elucidate 
still more clearly what is meant by the “ eldest son” 
ot the ‘eldest daughter” in the Dhammathats. 

Section 33 deals with the’ subject of partition 
between father and the eldest daughter on the death 
of the mother, as happened in the present case, 
Daw Hmo died before her husband, leaving Ma Nyein 
Aung, the eldest-born child of the marriage. Her 
status and her rights are clearly stated in the 
Dhammathats. The Manugye, the authority of which 
has been recognized by the Board, after setting out 
the specific articles belonging to her mother or in her 
sole use in her lifetime, such as ear-rings, bracelets, 
belt, cups for eating and drinking, clothes and 


ornaments worn by woman to which the eldest 


daughter became entitled, states the rule as to the 
partition of the residue of the family property 
between the surviving parent, the father, and the 
eldest daughter thus.*— 

Partition between father and daughter ow the ‘death of the mother. 
‘“Let the father have his riding “elephant and horse, his 
goblet, the slave who carries his water and betel, his sword, betel 
apparatus, clothes, and ornaments. Let the daughter have her 
mother’s ornaments, clothes, and the slave who cooked her rice ; 
and having divided the residue into four shares. let the cauyaitee 
nave one and the father three ’’ 


Richardson's Translation of Manugye—Book X, sec. 3, p. 271,. 
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In the Kungyalinga the rule is stated in the 


following terms :— 

“The mode of partition between the orasa daughter and 
father on the death of the mother is, mutatis inutandis, the same 
as that between mother and son.on the death of the father.”— 
The Digest, p. 88. zs 

In the Warulinga it is as follows:— _ 

“The mode of partition between father and daughter on the 
death of the mother is, mulatis mutandis, the same as that between 
mother and son on the death of the father. The daughter shall 
get in addition her clothes, ornaments and gold flowers, one 
female slave, and her mother’s personal belongings, just as 
the son gets his fathers pefsonal belongings.” 


The Citlara states the rule thus :— 


“The mode of pirtition between father~and orasa daughter 
on the death of the mother is, sutatis mutandis, the same as that 


beiween mother and son on the death of the father. ’’ 


The Kyetyo gives the rule more fully : 
“ The mode of partition between father and’orasa daughter 
on the Geath of the mother is'as follows :-— _ 

“The daugher shall get her anklets, bracelets, ear-rings 
belt, necklaces, etc., given her during the mother’s life- 
time, and by both parents, these having become her 
separate property. She shall also get her mother’s 
belt, necklaces, combs, finger-rings, ear-rings, brace- 
lets, betel-bex, cnshions,and other personal crnamenits. 
The ornaments worn by the daughter during the 
mother’s lifetime shall o to her. The rest of the pro- 
perty such as gold, silver, copper, iron, slaves, buffaloes, 
bullocks, goats, pigs, fowls, ducks, paddy, rice, Indian 
corn, millets, barley, sessamum, cotton and household 
furniture shall be divided into four shares ; the father 
shaJl get three shares and the daughter one share.” 

“The above rule applies when the daughter is the eldest- 
born. The younger daughters shall get their shares only on the 
death of both parents. ” 

And then comes this important question *:— 

““Why should the mother get three shares and the eldest 
child only one share? Because the mother saves the property 


* Kyetyo, sec. 33. 
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acquired by the father and thereby accumulates it at the early 
period of her wedded life, before the eldest child was born ; and 
during the minority of the eldest child before he or she could 
assist the parents, the mother accumulates the property acquired 
by the father. The eldest child gets one share because he cr she 
upholds the parent’s position and rank and continues the family, 
Having to bear the children, the mother has not the heart 


to make them work, nor can she see them suffer privation ; sie 


cherishes them and brings thein up. Childr en lie under greater 
obligation to the mother than to the father. Hence the mother 
gets three shares and the son one share. Should the property 
enumerated above be exhausted by the mother for her sustenance 
or in performing works of merit, let it be so. The sons shall’ 
not also claim the residue of the property tow hich the mother 
alone is entitled.” 

“It is to be specially noted that the words here 
used are “eldest child,” clearly indicating that the 
expression includes children of both’sexes. 

This passage from the Kyelyo shows not only that 
on the déath of the mother the eldest-born daughter is" 
entitled to a one-fourth share, but it also explains why 
she becomes so entitled. The eldest-born daughter 
steps into the shoes of the mother, assumes her: 
responsiblities, manages the household and takes care 
of the younger children like the mother, and is con- 
firmed in the status of the ovasa child. The status 
does not depend on the decease of the father, where 
the child is a.son; or of the mother, where it is a 
daughter ; it. comes into existence on the fulfilment of 
three conditions, viz.: (1) that hé or she is the first- 
born child ; (2) that it attains majority ; and (3) helps 
either in the acquisition of the family property and 
the discharge of the father’s reponsibilities ; or, if a 
daughter, helps the mother in the care of the property 
and the control and management of the household, 
which lie particularly within the mother’s duties, 

In their Lordships’ judgment, although it is not 
easy always to reconcile the eee ae with which 
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of the different enunciations so laboriously brought !Rxwoop 


alias 


together in the Digest, the following prepositions Ma THEIN - 
clearly emerge from the rules propounded in the Serax. 


Dhammathats, vig. .that the designation orasa is not 
limited to a son and that it connotes the eldest or 
‘first-born child who is competent to undertake the 
responsibilities of the deceased parent. 

The grounds on which “the eldest child” may be 
“superseded” or displaced from his or her status 
are collected in section 62 (p. 117) of the Digest. 
When as son is incompetent to assume the duties 
and responsibilities of the father, either from physicay 
defects or otherwise, it is declared that the next 
‘brother should step into bis shoes. Supposing there 
is a daughter intervening between the two sons, viz, 
the first born and the next born son, she could not 
possibly be the orasa child. The law does not say 


that on the mother’s death a daughter who was not- 


the eldest or first born should become the orasa 
child and become entitled to a preferential share. 


As already observed, the provision is for the first. 


born, whether male or female, if competent. 

In the present case the mother died several years 
before the father; it is not disputed that the eldest 
daughter, the first-born child, Ma Nyein Aung, 
assumed allher responsibilities. Nor is it disputed 
that she was quite competent to do so. It may be 
taken for granted that she looked after the conser- 
_ vation of the property as her mother did during her 
lifetime and took care of the younger children. She 
was thus the orasa child of the marriage of U Baw 


and Daw Hmo. The second son, Po Cho, could. 


never become the orusa child and could never 
acquire the status in his own right. There was no 
eldest-born son whom he _ had superseded for 
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‘ 


“incompetency ” or into whose shoes he had_ stepped 
on his death before attaining majority. 

It is contended, however, that the sections dealing 
with partition between an elder sister and a younger 


‘brother on the death of the parents (Digest, section 


140) places the son on the same level as the elder 
daughter. The Kyetyo says :-— 


“* Tf the eldest-born is a daughter and the second child a son, 
let them share the estate equally between them.”’ 


The Kyannet makes the following statement :— 


“Tf, after the establishment of a daughter as an orasa, a son 
is born; they shall share the estate equally between them. 

“Tf the elder daughter and the younger son are both child- 
less, the estate shall not be divided equally between them, because 
the son is deemeci the orasa.” 


Similar statement occur in other Dhamumnat hats. 
Their Lordships do not propse to undertake the task | 
of trying to reconcile transparent inconsistencies. 
Whether the prescriptions to which the plaintiffs have 
referred as showing the superior right of a younger 
son to that of the elder daughter were actuated by a 
desire for a fair and equal division, it is difficult to 
say. It was certainly so in the case of one younger 
brother co-existing with the eldest-born sister even 
after she was installed as crasa. Whatever may be 
the reason of these inconsistencies, it is clear that 
these arbitrary rules of distribution cannot over ride or 
control the previous express provisions relative to. 


substantive right. 


Sections 162 and 163 of the Digest deal with the 
rights of the children of the eldest son or eldest 
daughter dying before the parents. Section 162 is 
headed thus :-- 

“ The eldest son dies before the parents ; the son of the 


deceased is entitled to the same share as his father’s youngest. 
brother.” , 
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And section 163 has the following heading, clearly 
indicating the subject dealt with in the section :— 

“The eldest daughter dies before the pirents ; the deceased’s 
child is entitled to the same share as the decersed's youngest 
sister.” 


The Maungyc, in section 15, Book X, states the 


rule as to the devolution of the share of the eldest- © 


born son or eldest-born daughter on his or her 
predeceasing the parents :-— 

“Tf the eldest son dies before his father and Ne the law of 
inheritance between his son and his son’s uncles and aunis is 
this : because in case of the death of father and mother the eldest 
son is called father, let his son, and his ‘the eldest son’s) younger 
brothers, share alike. 

“Should the cldest daughter die before the father and 
mother, this is the law for the partition of the inheritance between 
her daughter and her davghter’s uncles and aunt: that the 
daughter of the eldest daughter and her (the eldest daughter's) 
younger sisters shall share alike, because the eldest daughter, 
when grown up, stands in the place of a mother. 

“In case of the death of the younger children occurring 
before the parents the law for partition of thé inheritance between 
their children and the (co-heirs) relations of their parents is this : 
the children of the deceased have one-fourth of the share which 
would have come to their parents.” 


The Vilasa declares that “ the eldest son of a 
deceased orasa shall receive as much of the inheritance 
as the youngest of his uncles. But the youngest sons 
should receive only a quarter as much. Because a 
son is a nearer kin than a grandson, the latter shall 
not receive out of the estate of his grandfather as 
much as the co-heirs of his deceased father.” 

The prescriptions in most of the other Dham- 
mathats are substantially the same. 

These sections clearly refer to the. rights of the 
thildren of the eldest-born son or _ eldest-born 
Jaughter. Po Cho did not belong to this category, 
ind he had no right to the one-fourth of the - estate 
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to pass to the plaintiffs. Section 164 refers to the 
shares of the children of one of the younger children 
_ predeceasing the parents. 
-* The child of a (deceased) younger son shall receive one- 
fourth of the share to which the deceased was entitled. He or 
she shall not receive an equal share with the aunts and uncles. 
“The child of a (deceased) co-heir who was nct the eldest 
shall receive a quarter of the share to which the deceased was 
entitled. The remaining three-fourths shal! revert to the 
estate,” 


This is the conclusion at which their Lordships 
have ‘arrived upon an independent review of the 
Dhammathats and the .view of the law that las 
forced itself upon thern is supported and confirmed 
by the detailed and scrupulously careful examination 
to which the provisions of the Burmese-Buddhist 
Law have been subjected by the learned Judges of 


_ the Chief Court. Maung Kin, J., who is himself a 


Burmese, conversant with the Burmese language and 
customs, and well versed in the Burmese-Buddhist 
Law, has fully discussed the rules of the different 
Dhammathais concerning the questions with which 
the Court had to deal. In the course of his 
judgment he says:— 

“All the Dhammathais mentioned in section 30 of the. 
Digest, when considered as a whole, Jead to the inference that 
‘it is the eldest-born legitimate son who is entitled to claim a 
quarter of the parental estate from his mother on the death of 
the father, provided he has helped the parents in the acquisition 
of property and takes the deceased fatler’s place and continues 
the family. It appears thai the Dhammathats take it for 
granted ihat the son, if ccmpetent to do so, will take his 
father’s place and continue the family ; but ‘whether this: 
duty is a mere moral obligation or can be enforced at law is 
at present undetermined so far as decisions go.’ And this 
eldest-born son, who is entitled to a quarter share, is by later 
Dhanii:athats called an orasa.”’ 


and he then makes the following comment on 
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the argument against the view he has just 
_ expressed :— 

“It may be argued that what is material is the fulfilling 
of the conditions and not the order in which the sons are 
born, so that even where the eldest-born is a daughter a son 
who fulfils the conditions would be entitled to the quarter 
share from the mother on the death of the father. 

“In my judgment the argument is not sustainable. It can 
only be founded on the Dhammathats notice above which de 
not call the son entitled to the share by any description, 
such as~ Tha-u, thagyi, thagyi auratha or auratha, but which 
describe him only as the son who bears the father’s burden or 
responsibilities. It appears to me that these Dhamsathats put 
the matter in a comprehensive form, because whether the claim 
is made by the eldest-born son or by a younger son, the 
conditions must be fulfilled. These Ohau:uaihats do not, in my 
opinion, contradict the proposition that the eldest-born son, if 
competent, can claim the share from the mother, and if not 
competent, he will be superseded by another son who is 
competent ; but that if the eldest-born-is not a son, the right 
to a quarter share does not exist in favour of a son though he 
may be the eldest of the sons. I have deduced this by a 
consideration of the Dhamuiu:athats alone. 

And his conclusion is as follows :— 

“Tt has, however, been urged that, as the Dhamumathats 
look upon the son as being superior to the daugl.ter, the eliest- 
born daughter cannet be allowed to claim the quarter share 
where there are sons. Among others, sections 140 and 150 
have been referred to in support of the contenticn. Thesé 
sections and the others contain rules of distribution after hoth 
the parents are dead. These are the rules which this Court 
has disregarded in Ma Kyi Kyi’s case. They do certainly 
show that the son is regarded as superior .to the daughter. 
But they do not give him, unless he is the eldest-born, any 
greater share than the eldest of the daughters. For if the 
eldest is a daughter and there is a son younger than she is, 
that son, instead of getting a smaller share in accordance with 
the order of the births of the childrer, gets a share equal to 
the eldest danghter, and in my judgment wherever, in these 
rules, the word auratha is used, it is used to indicate the 
eldest child, but not with reference to the right to claim a 
quarter share from the surviving parent. When both the 
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parents are dead the question is not who is the eldest-born 
but who is eldest of the surviving children, and all, the 
surviving children get their fractional shares, larger or smaller, 
according to the priority of birth.” ; 

Maung Kin, J., refers to his own experience of 
the meaning attached by the Burmese people to the 
position of. eldest daughter. His remarks deserve 
attention :— 

“There is an additional reason why these 1vles of distribu- 
tion of inheritance after both the.parents are dead do not 
apply to cases where the eldest daughter claims a quarter share 
from her surviving parent, the father. It is that the claim is 
allowed her under very special circumstances, and asa reward 
for her past assistance in the acquisition cf property and the 
possibility (which the law-givers expected in the times they 
lived) of her taking her mother’s place and continuing the 
family and controlling the younger childien as her mother had 
done in her lifetime. In the extract from Dhammathathyaw 
which. is given in section 62 of the Digest we find the 
principle. . . . The eldest brother is in the position of 
the father, the eldest sister in the posilion of the mother. 
This is in the mouth of every Burman, ard it is clear from 
the fact of the principle being recorded in that Dhasunthat 
word for word the same as it exists in the mouth of the people 
that it is a well-recognised principle. And so far as my 
experience goes the principle has rever been taken to mean 
that in the case of the eldest daughter, only her younger 
sisters give her the position of their mother. ‘The younger 
brothers also respect her as they had their deceased mother. 
This happy state of things exists to-day and long’ may it 
continue. ; 

“ Another point is that even if thcse rules of distribution 
among all the children are applicable to the question of the 
eldest daughter’s right to a quarter on the death of her mother, 
the younger son cannot take her place, he can only prevent 
her from claiming the right. Then in that case there would 
be no orasa at all, a position which the Dhammaithats can 
hardly be held to have contemplated. 

“In my judgment it is really unnecessary to go into the 
question of the applicability of these rules because it is perfectly 
clear, as shown above, that the Dhammathats, in giving a 
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quarter to the eldest child, have in view the casc of there beirg 
both sons and daughters in the fimily.” 

The Burmese adopied the Buddhist religion, 
which was imported from India, and with the religion 
they also seem to have received the Indo-Aryan 
conception of the superior rights of men. And 
Mr. Justice Maung Kin thinks that the Hindu notion 
of sex superiority found its way among some of the 
text-writers. There appears to be considerable force 
in his observations, as will be seen from the use in 
the Dhammathats of various leg.J terms borrowed 


from the Sanscrit. Gracually, as the compilers cf 


_ the Dhammathats absorbed the national customs and 
usages, the sex equalisation, which is the dominant 
feature of the Burmese law, prevailed, and the Jater 
Dhammathats show that the eldest-born son and 
the eldest-born daughter stand on the same footing, 

With reference to this subject the learned Judge 


makes the following remarks :—- 

“ among the Burmese Buddhists equility of the sexes ig 
recognized in the Dhammathats with occasional aberrations to 
the effect that the male is supcrior to the female. But when 
we come to consider what superior rights are given to the 
man, we find that his rights are hardly supericr to the 
woman's. Althcugh they borrowed their laws frcm the Hindu 
Institutes of Manu, the Burmese carefully refrained from 
adopting the sex incqualities vf the Hindu law. For instance, 
in Hindu law, the trm aurasa was applied criginally only to 
the legitimate son. Next the Rishis evolved him into a son of 
a very superior type, namely the son begotten by a man of a 
wife of the same caste who was espoused in an approved form 
of marriage with religious rites, was a virgin at the time of her 
martiage? and had not passed through the marriage ceremony 
or a part of it with another man. This was done on spiritual 
grounds. In Hindu law a daughter is not called an aurasa 
and is not allowed to confer spiritual benefits on her father as 
the aurasa son is.” 

“The Burmese borrowed the word aurasa and Burmanized it 
auratha, but gave theif own meaning to it suitable to the 
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conditions of family life which they approved. Thus they called 
a child: (son or daughter) born in lawful wedlock. an auratha 
child, putting the son and daughler generally on an equ; 
footing,” 


and he winds up by saying :— 

“In the. résult I would hold that the el lest-born legitimate 
caughter has the right to claim a quarter share on the death of 
her mother whether she cc-exists with sons or not, and that the 
eldest-bcrn child is the orasa, although, as regards the claim to 
a quarter share on the death of one of the parents, it would 
depend upon the circumstances of each particular case svhether 
the claim can be made or not, that is to say, if the child is a son 
he can only make the claim from the mother, on the ground that 
he steps into his deccased father’s place ; similarly, if a daughter, 


-she can only claim as one who takes the place of her mother. It 


is cleat also that there cannot be two orasas, a male and a female, 
in the same family, because an orasa is either the eldest-born or 
the one who supersedes the eldest-born.”’ ° 

His decision is practically cmbodied in his answer 
to Question 6, already quoted. 


Pratt, J., who followed him in delivering judgment, 
substantially agreed with his Burmese colleague. 


Heald, J., deals with the facts and the law of the 
case with equal care and minuteness. He reviews 
in great detail the Dhammathats and the. decided 
cases of the Burma Chief Court. He expresses his 
dissent from those which accorded the superior 
position to the younger son in preference to the eldest- 
born daughter, and gives his reasons therefor. His 
experience of the country and of the people extends 
over twenty years. In his general conclusion he is 
in, agreement with Maung Kin, J. He _ holds that 
auratha or orasa is applied to both eldest-born son 
and eldest-born daughter ; and states that this view 
is clear from the enunciations of most of the 
Dhammathats. He reviews the Dhammathats accord- 
ing to their antiquity. He refers to the: Vilasqy 
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which was compiled in the twelfth century, and to the’ 


e. in the thirteenth century, where the term 
ratha or orasa are applied to both eldest son and 
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Kyaw and the Kyangsa, written in 1630, the same 
expression occurs, so also in the Vaicchaya of 1775, 
He refers to U Gaung’s authorily, who is, as 
already stated, the author of the Digest. Heald, J.’s 
conclusion is :— . 

‘From the above survey of the Dhanmathats 1 think that it is 
fairly clear that the word auratha is commonly used to mean the 
eldest child, whether son or daughter, and that if the eldest 
child, being a son, is competent on the father’s death to 
take the father’s place in thé famile, or being a daughter, 
is competent on the mother’s death to take the mother’s place, 
then he or she is aura'ha, and on the father’s or mother's 
death is, according to the Dhammathals, entitled to the father's 
or mother’s personal property and to one-fourth of the rest of the 
estate, and, further, that if the eldest child, whether son or 
daughter, dies without having-become entitled to that interest in 
the estate, his or her children are entitled to share equally in 
the estate with the younger bruthers an.J sisters of the 
deccased: ; 

Dealing with the inconsistent statements in some 
of the’ Dhammathats showing a certain preference 
for sons in relation to the eldest daugiiter, he says 
as follows :— 

‘The Vicchedani, when dealing with the partition between 
brothers and sisters after the death of both parents, actually says: 
‘Though. the eldest child bea daughter she does not reach the 
status of auratha and she must share equally with her younger 
brother,’ and one or two of the minor Dhamm:athats, contain 
similar passages, which I have no doubt were taken from some 


old book and reproduced Hindu or possibly pre-Hindu ideas. 
But just.as the Dhammathats, when tansi ting passages which are © 


evidently taken direct from what may be called the Hindu law 


. : ors ‘ mais 
books, use auratha- in its original sense of legiiimate’ and, . 


nevertheless, when they come to apply it to Burmese Buddhist 
law use it in the special sense of ‘an eldest-born child who ‘is 
competent,’ so, although they reproduce rassages which follow 
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the Hindu law in saying that a daughter can never be auratha, 
nevertheless when they come to the actual division of the property 
of the estale of a Burmese family they put the daughter practically, 
and in some eases entirely, in the same pesition as the son.” 


Duckworth, J., and the Chief Justice adopted the 
views of Maung Kin, J. Duckworth, J., says:— 

“It is perfectly clear that séction 163 of the Digest applied to 
families consisting of both sons and daughters. Among the 
Burmese people generally, there is no doubt that the eldest 


legitimate child, whether it be a son or daughter, is regarded as 
taking the place of the parent of the same scx when that parent 


dies.” 


Their Lordships do not, fecl called upon to 
discuss in detail tlhe decisions of the Burma Courts 
cited.at the Bar, as they agree generally with the 
observations of the Judges of the Full Bench, 

In so far as those decisions expressly or by 
implication are adverse to the rights of the eldest- 
born daughter, their Lordships have no doubt they 
proceeded on an insufficient consideration of the status 
assigned to the first-born child by the Buddhists 
Burmese Law as embodied in the Dhammathats, and 
expressed in the existing customs and usages to which 
Mr. Justice Maung Kin so foicibly refers. 

The eldest-born child occupics an extraordinarily 
favoured position as compared with the younger 
children, inasmuch as the parents, to use the quaint 
language of the Vilasa, “obtained the child by their 
earnest prayers at the commencement of their 
wedded life, and acquired the property with his or 
her assistance.” : 

These considerations have led their Lordships 
to the conclusion that in the present case Po Cho, 
being a younger child, although the eldest son, did 
not acquire the statvs of orasa and did not become 
entitled to the privileged position allotted to the 
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eldest or first-born son. In these circumstances the 1924 
judgments of the Full Bench and the decree of the kinewooo 
ief Court appear to their Lordships to be perfectly satin 
ht, and they are of opinion that this appeal fails 
ata should be dismissed. In view, however, of the 
importance of the case and the diflerends ‘op opinion 
prevailing until the decision of the Full Bench on 
the questions at issue, their Lordships think that 
the costs of both parties should come out of the 
estate. And they will humbly advise His Majesty 
accordingly. 


Ma sue Sim, 


Solicitors for the Appellanis—LicHtT & FuLron. 
Solicitor for the Respondents—DouGLas GRANT. 
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THE HIGH COURT, 1924. 


CHIEF JUSTICE, 


The Hon’ble Sir SyDNEY Mappocx RosInson, Kt., 
Barrister-at-Law. 


PUISNE JUDGES. 


The Hon'ble Mr. Justice CHARLES PHILIP RADFORD 
YOuNG, B.A., Barrister-at-Law. 

The Hon’ble Mr. Justice HENRY SHELDON PRATT, 
M.A., I.C.S. (on leave from 10th April 1924 to 8th 
September 1924). 

The Hon’ble Mr. Justice BENJAMIN HERBERT HEALD, 
V.D., M.A. I.C.S. (on leave from the 25th May 
1924 to 8th "September 1924). 

The Hon’ble Mr. Justice Joun Guy RuTEEDEE, K.C., 
M.A., Barrister-at-Law (on leave from the 27th 
March 1924 to 8th September 1924). 

The Hon’ble Mr. Justice HuGH Ernest MacCo.t, 
LC.S. (on leave from 26th. March 1924) 

| (died on the 2nd June 1924). 

The Hon’ble Mr. Justice U May Ounce, M.A., 
LL.M., Barrister-at-Law (up to the 12th 
November 1924). 

The Hon’bie Mr. Justice HORACE Owen ComPTon 
BeasLeY, Barrister-at-Law (up to the I¢th 
August 1924}, 

The Hon’ble Mr. Justice BrnjaMiIN PLUNKETT 
LENTAIGNE, Barrister-at-Law, Additional Judge 
(on leave from 12th November 1924 to ilth 
December 1924). 

The Hon’ble Mr: Justice WitLiam Carr, _I.C.S., 
Additional Judge. 

The Hon’ble Mr. Justice E>pwarp Dyce DuckworTH, 
B.A., I.C.S., Additional Judge, officiating from 
the 26th March 1924 and on leave from the 11th 
November am 
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The Hon’ble Mr, Justice JoHn EVELYN GoDFREY, 
Barrister-at-Law, officiating from 27th March © 
1924 to 11th December 1924. 


The Hon’ble Mr. Justice Harotp ARROWSMITH . 
Brown, B.A., LC.S., Barrister-ai-Law, officiat- 
ing from the 10th April 1924 to the 7th September 
1924 and from the 22nd November 1924. 


The Hon’ble Mr. Justice Jonn Minty Bacutey, 
B.A., I.C.S. officiating from the 25th, May 1924. 
to the 8th September 1924, — 

The Hon’ble Mr. Justice JoHN ROBERT ~ ELLIS 
CUNLIFFE, Barrister- Gt-Law, from the 12th 
November 1924. 


The Hon’ble Mr. Justice PuruncGavurR NARASIMHA 
Cuarl, B.L., from the 12th November 1924. 

The Hon’ble Mr, Justice JosepH AuGuSTUS MauNG 
Gyl, Barrister-at-Law, from the 12th ae 
1924, 


Mr. Epwarp HIGINBOTHAM, Barrister-at-Law, Govern- 
ment Advocate, on leave from the 26th March 
1924 to 10th November 1924. 


Mr. A, EcGAr, M.A., Barrister-at-Law, Deputy Gov- 
ernment Advocate, officiated as ‘Government 
Advocate from the 26th March 1924 to 10th 
November 1924. 


Mr. JosEPpH SHAW, Barrister-at-Law, officiated as 
Deputy Government Advocate from the 16th 
March 1924to 10th November 1924. 

Mr. CLIVE HERBERT Gaunt, LL. B., Assistant Govern- 
ment Advocate. 

U Mya Bu, Barrister-at-Law, Assistant Government 
Advocate, on leave from the Ist March 1924 to 
18th April 1924. 

U Tun Byu, M.A., Barrister-at-Law, officiated as 
Assistant Government Advocate from the Ist 
March 1924 to 18th April 1924. 
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redemption suit—Civil Procedure Code (V of 1908), Order XXII, 
Rule 2, and Order XU1, Rule 4. The plaintiff-appellants, a Bur- 
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Subdivisional Court—Decree for anamount within tke Jurisdic- 
tion of that-Court—Apfeal clatminganamount without the juris- 
diction of that Court—Forum of appeal, whether the District 
Court or the High Court—Burnia Courts Act, 1923, section 9 (1) 
(b)—Lower Burma Courts Act, 1900—Burma Courts Act, 1923, 
section 7 (b), provisos land 2—Suits Valuation Act (VII ef 1887), 
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ADMINISTRATOR APPOINTED UNDER THE INDIAN SUCCESSION AcT 
(X oF 1865)—The deceased subsequently found to have been a 
Buddhist—Sale by the administrator of: immoveable proterty 
wilhout permission of the Courl—Pendency of a suit for the estate at 
the time ofthe Sule—Lis pendens—Trausfer of Property Act (IV of 
1882), section 52. Where letters of administration were applied 
for and granted under the Indian Succession Act, to. the estate of a 
deceased who was subsequently found to ke a Buddhist, /ield, that 
the sale of immoveable property by the administrator without 
permis:ion¢f the Court was not thereby rendered invalid, Held, 
further, that where a creditor or one of the next-of-kin institutes an 
administration suit against an executor or administrator appointed 
under the Indian Succession Act, the mere institution cf the action 
or the obtaining of a mere administration decree will not bring 
the doctrine of lis Pendens into operation and does not ordinarily 
deprive the executor or administrator of the general power to 
dispcse of acsets, unless and until the plaintiff has obtained an 
order appointing a receiver of the estate or at Jeast an injunction 
restraining the executor or- administrator from exercising the 
powers vested in him. Kyin Wit v. Ma Gyoke and others, 9 
L.«.R., 179—referred to. Berry v. Gibson, L.R. 8 Ch. App., 
847 ; Neeves v. Burridge, 14 Q.B.; 507: Price v. Price, (1887) 35 
Ch. D., 297—followsd. Hili v. Simpson, 32 Eng. Rey., 63; 
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Fallows, 1 L.J Ex, 177—distinguished, ~ 
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as to documents in solemn forin—Relevancy of subsequent acts to 
prove nature of prior transaction. Where an Anrglo-Indian 
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also an Anglo-Indian, by a registered deed, field, that the 
presumption is that il was made, by way Of advancement. 
Heid also, that where the hesband and wife continued to 
live on the pre perty the hisband incurring expenditure in the 
making of improvements to the propeity, the presumption of 
advancement applies also to the expenditure so incurred. Held. 
also, that a docuirent executed in solemn form should be 
presumed primarily to express the intention of the executant 
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according to the tenor thereof and that strong evidence is 
necessary to prove a differentintention. veld further, that 
evidence of the subsequent conduct and acts of the parties 
is admissible to prove that the transaction enlercd into is 
not whatit purports tobe. Meyappa Chetty and one v. Maung 
Ba Bu, (1910) 3 B.L.T. 62—referred to. Kerwick v. Kerwick, (1920) 
48 Cal., 260—followed. Gc peekrist Gosain Vv. Gungapirsad Gosain, 
(1854) 6 Moo. I.A.,53 ; Moulzie Sayyvad Uzhur Ali v. Mussamat 
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WHEN COURT WILL JOIN THE REMAINDER: See CIVIL PROCEDURE 
COvE, ORDER XLI, RULEs 20 anpD 23 oes eee “ae 


APPEAL FROM AN ORDER FOR ARREST OR ATTACHMENT BEFORE JUDG- 
MENT : See! IVIL PROCEDURE CODE, SECTION 104... oe 
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SELL INMOVEABLE PROPERTY +See PRACTICE , ia mars 
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SESSIONS COURT, EFFECT OF ; See CRIMINAL PROCEDURE CODE 
(V OF 18498), SECTION 408 (6)... are ise =e 
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STEP IN AID OF EXECUTION... ; is < ee 


APPLICATION TO CERTIFY PAYMENT, WHEIHER A STEP IN AID OF 
EXECUTION. Limtation Act (X of 1908). Article 181—Apfp'icat ion 
made Within (tee years of the pavme' t—Civil Proceciurc Code (V 
of 1908), Order XXI, Rule 2—A brevious application for execution 
after three years from date of decree, whether abar to subsequent 
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application after certiicaticn of fayment within tine. Reld, that 
an applic_tion to certify payment was a step in aid of execution and 
that an application by a decree holder to certify payments made 
within three years from the date of decree, may be made at any 
time within three years from such date of payment and will afford 
the decree-holder a fresh starting point for limitation within the 
meaning of Article 182 (5) of the Limitation Act. Held. also, that 
the rejection of a previus application of execution as time-barred, 
no certification therein having been made of part-payment, did not 
bar a subsequent application for execution provided it was madc 
within three years from the date of pari-nayment. Jatindra 
Kumar Dass v. Gagan Chandra Pal, 46 Cal., 22 ; Lakhi Narain v. 
Felamani Dasi ; 20 C.L.J., 1131—followed. 
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APPROPRIATION OF PAYMENT BY A DEBTOR ON BEHALF OF HIMSELF AND 
OTHER DEBTORS—Effect of credior holdingthe piyment ina 
suspense account without appropriation tothe debt s pecified--Indian 
Contract Act (IX of 1872), section.59 --Subseg reut reappropriation 
of thesame payment by the debtor, not joined by’ ot :er debtors, 
Held, that where one of several deblors irakes on behalf of 
himself and other debts's, payment to the creditor to be appro- 
priated to a specife.t debt, and the creditor azcepts the payment, 
the creditor must at once app:y the payment accordingly and not 
hold it in a suspense account on behalf of the debtor who made 
the payment. Held, further, that a subsequent arrangement 
with the debtor, for applying the payment so held in a suspense 
account to another debt, is invalid, and that the debt, which. if 
the credito: had complied with his legal duties would have been 
satisfied, cannot be revived without the consent of all theobiigors. 
Davenport v. The Queen, (1877) 3 A.C. 1153 Croft v. Lumley, 
(1855) 6 H.L.C., 672— followed. 
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ARBITRATION ACT, SECTION 15 : See AWARD FILED IN CouRT ses 
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ATTACHMENT BEFORE JUDGMENT IN A MORTGAGE SUIT, WHFTHER 
PERMISSIBLE : Scé PRACTICE ise eee se 


ATTACHMENT OF GOODS OF A THIRD PARTY-—Reasonable and probable 
cause to believe them to belong to the party sued—Suit for damages 
at the instance of the owwer for wrongful attachmeut—Malice nota 
necessary ingredicit of thetoré. A having broughta suitagainst B 
and obtained an order forthe altachment before judgment of goods 
belonging to C, Held, that this was a case in which a trespass to 
the goods of C having been committed by A, C had a cause of 
action against A and was entitled to recover from him damages 
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without proving either an absence of reasonable and probable 
cause or malicein fact. Damodhar Tuljaram v. Lallu Khusaldas, 
(1871) 8 Bom, H.C.R. 177 ; Kissorimohun Roy and others v. Har- 
sukh Das, (1889) 17 Cal., 436;. Mussamat Subjan Bibi v. Sheik 
Sariatulla, (1869) 3 Ben. L.R., 414—followed. Joseph Nicholas v- 
Sivaram Ayyar, (1922) 45 Mad. 527 ; Nanjappa Chettiar v. Gana- 
pathi Gounden, (1912) 35 Mad. 598 ; Palani Kumarasamia Pillat 
and others v. Udaya Nadan and others, (1919) 32 Mad., 170-- 
distinguished, 
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AUTREFOIS ACQUIT, PRINCIPLE OF, APPLICABLE TO PROCEEDINGS 
UNDER LEGAL PRACTITIONERS AcT : Seé LEGAL PRACTITIONERS 
ACT, SECTION 13 sas es Sais ie 


AWARD FILED IN Court—Powers of the Court in execution—Indian 
Arbitration Act (IX of 1899), section 15—Finality of an orderof the 
Court if unappealed from, exception to—Order made without juris- 
dict ion—Letters Patent, Clause 34—-Appeal from the decree of a 
Judge of the High Courtor the Chief Court. Held,that in executing 
an award filed in Court the Court has no jurisdiction to add 
to the award or to extend ifs scope. Where an award filed in 
Court did not decree any specified sum and did not decide that the 
respondent owed any sum whatever tothe appellant, Held, thatthe 
Court had no jurisdiction io treatthe award as awarding a certain 


specific sum to the appellant. Held, also, that if a Court without ° 


having jarsidiction, granted execution such an order even if not 
appealed from being a mere nullity, was not final. Held, further, 
that the. fact that the Court had granted execution did not neces- 
sarily imply that on a construction of the award the Court had 
come to a decision that it was executable. Mungal Pershad Dichit 
and another v Grija Kant Lahiri,8Cal., 51; Rant Kirpal.v. Rub 
Kurri, 6 All., 269—distinguished. Kaika Singh and anotier v. 
Paras- ram, 22 1.A,,6&—followed. y 


K.K.N.K. CHCOKALINGAM CHETTY v. S.P.S.T.R.M. RAMSN 
CHETTY aoe oo oe oss ore 


BAlL—Grant of bail in non-bailable cases—E£ffect of the Amendment 
Act of 1923 (XVIII of 1923).on section 497, Criminal Procedure Code 
(V of 1898), where offence punishable with death or transportation 
for life—High Court will not depart from the generat rule unless 
under exceplional circumstances. Held, that the Amendment Act 
of 1923 tends to limit rather than to enlarge the power of Magis- 
trates in granting bail in non-bailable cases, where the offence is 
punishable with death. or transportation for life. Held, further, 
that although a High Court is not limited within the bounds of 
section 497 of the Code ef Criminal Provedure burt has absolete 
discretion in the matter, it must nevertheless follow the geneiallaw 
as arule and not depart from it except under very special circum- 
stances. G. W. Henderson v. King-Emperor, 6 L.B.R., 172 
—followed, 


H, M. BoupDVILLE v. KING-EMPEROR eee rae 


BENAMI TRANSACTION, PRESUMPTION OF, WHETHER ARISING WHERE 
PARTIES ARE ANGLO-INDIANS : See ADVANCEMENT, PRESUMPTION 
oF seat ves see eae ere 
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BonA FIDE DEFENCE TO CREDITOR’S CLAIM A GROUND FOR REJECTING 
APPLICATION FOR LIQUIDATION ; See ComMPANIES ACT, SFCTION 
162 (5) ... +i nak tise avs ate 


BOND TO APPEAR BEFORE ONE COURT DISCHARGED WHEN CASE 
TRANSFERRED TO ANOTHER COURT : Seé CRIMINAL PROCEDURE 
CODE, SECTION 514... ant 3% os a 


BONUS SHARES, DISTRIBUTION OF PROFITS IN THE FORM OF, WHETHER 
LIABLE TO SUPER-TAX : See SUPER-TAX ... oie eG 


Boycotr or a CouRT, AN UNPROFESSIONAL CONDUCT ; See LEGAL 


PRACTITIONER seo ans ale vs 


BRIEF, THROWING UP A, BY AN ADVOCATE WITHOUT FIRST OBTAINING 
CONSENT OF CLIENT : See LEGAL PRACTITIONER ue 


Buppuist Law-Appathitia child, Share of—Defence of kittima 
relationship-—Amendment of defence on appeal to a flea 
of appathilta adoption, whether permissible--Suit for share as 
kittima, whether to be deci eed as on basis of appathitta adoption. 
Where there was no natural or kittima child, held, that the 
appathitta child took half of the estate of the adoptive parent, 
the other half going to the relatives of the adoptive parent, Held, 


* also, that where the written statement raised a defence of kiltima. 


adoption, but the facts established apfathitta adoption, the Court 
would under suitable.circumstances fermit the written statement 
to be amended so as fo make the defence also into an alternative 
one of appathitta adoption. Ma Sa Yiv. Ma Ma Gaue, 7 
B.L.R., 295—d1stinguished BKinwun Mingyi’s Digest, 198; 
Manugye, X, 25; May Qung’s Buddhist Law 122, 123, 129, 
144.-~rveferved to, 


MAuNG GYI AND ONE v. MaunG AUNG Pyo . ... Aaa 


BubpuistT Ecc.esiasticaL LAW—Poggalika ownership of a monastery 


—Gift inter vivos of a monastery by a wionk, whether valid— 
Delivery of possession not nccessar y—Relation of the provisions of 
sections 123, 129, Transfer of Property Act, to rules of Buddhist 
Law. Held,thatin Buddhist Ecclesiastical Law, a monk may own 
a monastery as his fog galikw property and in his life time validly 
transfer itas a gift. Held also, that where the rule of Buddhist 
Laws requires delivery of possession to perfect a gift of immo. e- 
-able prorerty, such rule is abrogated by the provisions of sections 
123 and 129 of the Transfer of Property Act. Per LENTAIGNE, 
j.—“I am satisfied that, if sections 123 and 129 of the Transfer of 
Property Act, 1882, are read together, section 123 must be ccn- 
strued as enumerating the formalities requisite for Ihe making of 
valid gifts by Hindus and Buddhists, provided that the gifts are 
otherwise valid under the personal law applicable to the donor. 
The authorities in Lallu Singh v. Gur Narain support the pro- 
position that section 123, in effect, does away with the necessity of 
delivery of possession as an extra formality in the case of a gift 
made by a registered deed executed by a Hindu donor. That 

orce of the section-is clearly necessary in the case of a gift of 
moveable property if the registered deed is not to be treated as an 
unnecessary redundant formality ; and a similar uniform construc- 
tion should be adopted for the samc requisite in the same section 
in its more extended application to gifts of immoveable property. 
This construction should be equally applicable to gifts made by 
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Hindu and Buddhist donors.” U Teza v. U Pyinnya, 2 U.B.R. 
(1892-96) 59; Shwe Ton v. Tun Lin, 9 L.B.R., 220—referred to. 
Lallu Singh v. Gur Narain, 11922) 45 All. 115; U Zayantav. U 
Naga, 9 L.B.R., 258—foliowed. Nea Po Thin v. U Thi Hla, 1 
U.B.R., (1910-13) 183; U Meda v. U Sandima, 1 Ran. 494— 
dissented from. May Oung’s Leading Cases on Buddhist Law, 
179—referred to. . 


U PANDAWUN v. U SANDIMA AND ONE eae ees 131 


Buppuist LAW—INHERITANCE—Claim by children of Second marriage 
of the deceased against their mother cn the father’s death. Held, 
that where a Burman Buddhist leaves him surviving his children by 
a former marriage and also his second wife and his children by her, 
the children of the second marriage do not upon his death become 
his heirs. Ma Leikv. Maung Nwa,4L.B.R., 110; MiChit Lu Ma 
v. Mi Win Ma U, Civil Second Appeal 136 of 1915—referred to. 
Ma Chan Myav. Mi Ngwe You, 2 U.B.R. (1914-16) 74—followed, 
Ma Ein Hlaing v. Ma Shwe Kin, 3 U.B.R., 272 ; Ma Layv. Tun 
Shwe, 10 L.B.R., 10—dissented from. Kinwun Mingyi’s Digest, 
section 229—rcferred to, 


Ma E HMyYiN AND THREF v. MAUNG Ba MAuNG nae 123 


BuppHist Law —INHERITANCE—Dzvision between children and 
grandchildren by different marriages—Joint living not 
essential for the grandchildren to inherit. Held, that on acom- 
petition between children by one marviage and grandchildren 
by another marriage (their parents having predeceased the 
common ancestor), the rule of division was the same as obtaining 
between children of different marriages. Held also, that by 
separate living the grandchildren were not barred from inherit- 
ance. Ma Min Sinv. Ma Kyaw Thin, P.J.L.B.,361 ; Ma Puv. Ma 
Le, 1 L.B.R., 93 ; Sein Ton v. Mi On Kra Zan, 3 1..BR., 219-- 
refcrredto. Attasankhepa, 225 ; Manukye, X, 15,20,2! ; May 
Oung’s Leading Cases on Buddhist Law—rcferrcd io. - 


Ma Nan SHWE AND OTHERS v. MA SEIN AXD ONE as 514 


Buppulst Law ~INHERITANCE—Proferty inherited by mother during 
second erwrrture—Division between second husband, issue of first 
marriage and issue of second marriage. Held, that the rule of 
division, between the second husband, the issue of the first mar- 
riage, and the issue of the second marriage, in the propertyinherited 
by the mother during her second coverture is that the husband 
obtains one half and the issue of the first marriage the other half. 
Ma E Himyinv. Maung.Ba Maung, 2 Ran., 123; Ma Ein Hlaing 
v. Ma Shwe Kin, 3 U.B.R. 272 ; Ma Lay v. Tun Shwe, 10 L.B.R., 
10; Maung Gale v. Maung Bya, 4 L.B.R.,189 ; MiChan Mya v. 
Mi Ngwe You, 2 U.B.R.. 74; Tun Gyaw v. Ma Ba Lo, U.BR., 
(1897-0!) II, 66—referred to. May Onung’s Leading Cases on 
Buddhis* Law—refcrred to. 


Maunc Paw THIT AND TWO v. Ma E Yin a a 521 


Buppuist Law—Inheritance to the estate of a deaf-mute—Contest 
between younger and elder brothers—The deceased supported by 

’ the elder brother —Right of a pothudaw to inherit from a relation. 
Held, that. at Buddhist Law, on the death of a deaf-mute, his 
estate devolves on the co-heir who supported: him during his life- 
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time. Held further, that under personal lnw a pothudaw is 
not preci ced from inheriting property. di Kan Yon v. Nea 
Pwe, 5 B.L.T., 61—followed, Kinwan Mingyi’s Digest, I, 111; 
Manukye, X, 36—referred to. 


Ma Saw WIN v. MauncG GYI AND FOUR xe ae 328 


Burma Courts AcT,1923, SECTION 7 (6), PRovISOS 1 AND 2, AND 
SECTION 9 ; See ACCOUNT, SUIT FOR 455 see ox8 323 


BurRMESE Buppuist LAW: PARTITION ON RE-MARRIAGE OF THE 
FATHER : See GirT OF IMMOVEABLE PROPERTY eee we 649 


BuppxHist Law—Pre-emption—Offer made to co-heirs before offer 
toa stranger, whether sufficient. Held, that in a case of pre- 
emption it was sufficient for the vendor to offer the prore' ty to his 
co-heirs and then on refus.l to sell it to a stranger; and ih:t he 
was not bound, having offered it to a strznger, to offer it: gain to 
his co-heirsat the same price. Gobind Dayal \. Mayatullah, 7 
All. 775 ; Ma Newev. Lu Bu, S.J., 76; Matng Shwe Nyun v. Ma 
So, (1897-01)2 U.B.R.,155 ; Nga Myuing v. Mi Baw, S.J.,39; Ye Nan 
Ov. Aung Myat San, 8 B.L.T. 167—referred to. May Oung’s 
Leading Cases on B..ddl.ist Law ; Sparks’ Codt of Bedahi.t Law 
—referrced to, ‘ 


MAUNG MAUNG AND ONE v. MAUNG SHWE GOE AND TWO 678 


BuppHIisr LAw—PRE-EMPTION—RiGHT of—Proferly purchased 
by mother and step-father—-Step-fatner re-marrying after 
death of mother—Sale of the property after such re-marsiage— 
Can step-children and hnapazone children claim tre-emption 2? 
A who was already a Burman buddhist wiaow with two sous 
married B, by whom also she had two sons. During their cover- 
ture A and B acquired the land in suit. On A‘s death, B married 
again and thereafter sold the !and. Held, that the feur suns of A 
had a right of pre-emption in respect of the land and were entitled 
to exercise the same.. Mo Thiv. Tha Kwe, 4 L.B.R., 128 ; Ye Nan 
Ov. Aurg Myat San, & L.B.R.466—referred to. Maung Po Gyi Vv. 
Maung Po Saing,3 B.L !.,2:—refcerred to. May Oung’s Lead- 
ing Cases on Buddhist Law—rcferred to, 


MAaunG Po THOUNG AND ONE v. MAuNG E PE AND OTHERS 526 


BuppuistT Law—Superior and inferior wives—Right of inferior 
wives lo inherit in the estate of the husband—Inferior wife 
higher thana mistress. In Buddhist Law,a man might marrytwo 
or more women at the same time who might all have thestatus of a 
wife. Sach wives, whether they live together with the husband ur 
not, inherit his estate on an equalfooting. The Buddhist Law also 
contemplates the existerice of other women of hurbler standing 

_ who are differertiated from wises prop:r our “superioy wives ”’ 
who inherit on an equal footing by being described as ‘inferior’? 
or “ lesser wives. ’’ Such an “inferior” -or ‘‘ lesser wife,” if 
living together with the husband, is entitled to two-fifths and 
the ‘‘superior wife ” to three-filths of the husband’s cstate ; but 
where such inferior wife isliving apait fromthehtsband and is 
only occasionally visited by him, she is entitled to nothing more 
than the property which had pissed to ber possession during the 
life-time of the husband. Mi Kin Gale v. Mi Kin Gyi, U.B.R., 
(1910-13) 42—referred to. Ma Gywe v. Ma Thi Da, U.B.R., 
(1892-96) II, 194; Ma Hmon v. Maung Paw Dun, U.B.R., 
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{1897 1901) II, 138 ; Ma U Byuv. Ma Hmyin, U B.R., (1897 1901) 
II, 160 ; Mi Shwe Mav. Mi Me, U.B.R,, (1910-13) 114—followed. 
Kinwun Mingyi’s Digest, Vol. I—referred to. 


MA THEIN YIN v. MauNG TA DUN AND TEN , poe 


BuppuHist LAW: INHERITANCE--ORASA, PCSITION AND RIGHT 
oF : See ORASA me ohn ar ry) aan 


Buppuist Law, Orasa’s SHARE WHETHER MERGED IN TH2 ESTATE 
OF THE SURVIVING PARENT ON THAT PARENT'S DEATH : See PRAC- 


BURDEN OF PROOF : See SALE WHETHER ON CREDITOR FORCASH... 


‘BURDEN OF PROOF OF MALICE ON OCCASION OF QUALIFIED PRIVILEGE : 
- See DEFAMATION. wate ses at eee 


Burma Courts ACT, 1923, secTION 9 (1) (b), SECTION 7°(b, PROVISOS 
1 AND 2 ; See AccOUNT, SUIT FOR AN er ae a 


Burma ExcisE Act (V oF 1917), section 51—Joint possession. The 
nine accused where found in a samtpan in which were also found 
thirty-six quarts of kKatawye in nine bundles of four bottles each. 
Held, that the accused could not be said to be in joint possession of 
all the thirty-six quarts of the kazawye. King-Empc:or v. Nga 
Pyu, 8 L.B.R. 464; Quecn-Empréss v. Rajia, P.J.L.B. 406— 
distinguished, : 


APPAYA AND EIGHT OTHERS v. KING-EMPEROR owe 


Burma HABITUAL OFFENDERS’ RESTRICTION AcT (AcT II oF 1919), 
; SECTION 7—Afflicatilily to offenders under Burma Opium Law 
Amendment Act (Act VII of 1919), section 3. Held, that the effect 

of section 3, Opium Law Amendment Act, is to introduce an addi- 
tional ground on which section 110 of the Criminal Procedure Codz 

can be applied, and that consequently an order of restriction under 

the Burma Habitual Offenders, Restriction Act, cam be passed 
against persons dealt with under the Opium Law Amendment Act. 


KING-EMPEROR v. NGA KYAUNG 


BuRMA HABITUAL OFFENDERS’ RESTRICTION AcT (AcT II of 1919), 
SECTION 7—Codeé‘of Criminal Procedure(V of 1918), Chapter VilI— 
Courts not competent to go outside the record—Evidence of general 
repute how far admissible—Fossession of a vevoiver riot provable by 


general repute—Section 117 (4), Code of Criminal Procedure—. 


Judgment should disclose reasons for the finding arrived ai— 
Sections 367 and 424, Code of Criminal Procedure. Held, that 
under sections 367 and 424 of the Code of Criminal Procedure a 
judgnicnt should disclose the reasons for arrivirg at the finding. 
Held,also,thatin proceedings rnder the Burma Habitual Offenders’ 
Restriction Act as well as. under Chapter VIII of the Code of 
Criminal Procedure, the Courts must not act oa anything extraneous 
tothe evidence ontherecord. Heid also, that evidence of general 
repute was admissible only to the extent provided for in section 
117 (4) of the Code of Criminal Procedure and that the possession 
of arevolver by the accused could not be held proved by the 
evidence that he was reputed to possess a revolver. 


San Dun v. K1NG-EMPEROR oon ane Lane 


BurMA OPium Law AMENDMENT ACT, SEcTION 3: Sce BURMA HaBI- 


TUAL OFFENDERS RESTRICTION ACT, SECTION 7 at e 
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BuRMAN BUDDHIST COUPLE, ADJUDICATION OF : See FETITION IN ., 


INSOLVENCY AGAINST BURMAN BUDDHIST COUPLE ... wee 


BURMESE BUDDIUST WOMAN, WHEN CHINESE Law BECOMES APPLI- 
CABi = TO : Sce CHINESE BupDHisT Law . cea eos 


CANCELLATION, DEFFNCE CF, WHETHER ADMISSIBLE WITH AN ALTER- 
NATIVE TECHNICAL DEFENCE BASED ON THE TERMS OF ‘THE 


POLICY : See FIRE INSURANCE ; ise see ee 
CERTIFICATE OF PAYMENT, APPLICATION FOR, WHETHER STEP IN AID 
OF ExECurTION : See APPLICATION TO CERTIFY PAYMENT ees 


CHARGE ON LAND—Trazsfer of Property Act (IV of 1882), section 10C— 


Stay of execution on security, Ordcr oj the Appellate Court for—. 


Failure of the trial Court to takz security as the lands alr.ady 
unier aninjuuction, crroneou:ly cousidercd to be under attach- 

ment and further security iherfcre deemcd unnecessary—Acqui- 
escence in this arr angement by the Judgment-creditor—Incomplete 
transaction intended to be a mortgage, whither good as charge— 


Civil Precedure Code, Appendix G, form of security for stay. Ina | 


previous suit againet A, the respondents had obtained an injunction 
order before judgment on ce: tain lands telonging to A. The suit 
was decided in favour of the respondents and that decision was 
confirmed onappeal. During the pendency of A’s appeal, however, 
the Appeilate Court had ordered stay of execution on sufficient 
security being furnished to the trial Court by A. The trial Court 
on receipt of the-Appellate Court’s order made the following entry 
in the diary :—" Judgment-debtor’s property is already attached 
_and therefore no further security is necessary. Decree-hoider 
agrees.” It further appeared from the record that the respondents 
(the then decree-holders} regarded the property in question. as 
merely offercdas p:1rt-security and that at that date they did not 
consider that secmity had actually been given. Some time after 
the appellants instituted their suit, the subject of the present 
appeal against the respondents, for a declaration that the lands in 
question were liahle to be attached in execution cf their own 
decree against A. The respondents contended that they had a 
charge on the Jands for the amount of their decrec-under seciion 
100 of- the Transfer cf Property Act. Held, that under the 
circumstances the respondents did not have a charge on lands for 


their judgment-debt. Held, a’so, that the Code of Civil Procedure ~ 


provides that security of lands should be given in the form of 2 
mortgage and that therefore a transaction iniended to be a 
mortgage but not reduced to writing or registered cculd not be 
considered to create a charge. 


P.R. P. R. SomASUNDRAM CHETTIAR v. Y. P.N. NacHIAPPA 
CHETTIAR ove te aes oes 


CHILD, ABILITY OF, TO EARN BY LAEOUR, WHETHER TO BE CON- 
SIDERED IN PROCEEDINGS UNDER MAINTENANCE SECTIONS: See 


CRIMINAL PROCEDURE CoDF, SECTION 488 a ee 

‘“ CHILD.” DEFINITION OF ; See CRIMINAL PROCEDURE CODE, 2EC- 

* TION 488 se wee oa as oes 
CHILD, FIRST BORN: See ORASA ... aaa es 


CHILD LABOUR KOT COUNTENANCED BY LAW:See eee PROCEDURE 
CODE, SECTION 488 = See - 


CHILDREN AND GRANDCHILDREN BY DIFFERENT MARRIAGES, Division 
BETWEEN : See BURMESE BUDDHIST LAw, INHERITANCE ove 
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‘CHILDREN AND STEP-CHILDREN, RIGHT OF PRE-EMPTION OF, IN PRO- 
PERTY PURCHASED DURING MOTHER'S SECOND COVERTURE, AFTER 
HER DEATH : See BURMESE BUDDHIST Law, PRE-EMPTION ves 


CHILDREN OF SECOND MARRIAGE, CLAIM OF, AGAINST THEIR MOTHER ; 
See BuppHistT Law evi ar ei oan 


Cuinese Buppuist Law—A pplication of to a Burmese wife of a 
Chinese Buddhist hushand—Tie status of a Chinese Budd iist, how 
acquired. Held, that where the evidence shows tnat'a Burmese 
woman mnairied toa Chinese Buddhist regarded herself throughout 
life as a Chinese Buddhist and attached herself to the Chinese 
Community,-adopting her husband’s form of religion, succession 
to her estate wasto be governed by the Chinese Buddhist Law, 
Po Maung v. Ma Pyit Ya, (1923) 1 Ran., 161—referred to. 


Ma SEtn v, MA PAN NYUN AND TWO see a2 
Civit PRocEpuRE Cone, SECTION 11 : See Cross-suiTs ove 


CIVIL PROCEDURE CODE (V oF 1908),secTION 11, EXPLANATION 4— 
Order I, Rule 2—Suit for redemption of a usufructuary mortgage 
and suit for mesne profits from date of refusalto permit redeim p- 
tion—Transfer of Property Act (IV of 1882), section 76 (1). Held, 
that a suit for red mplion of a usufructuary mortgage anda suit for 
mesne profits from the date of refusal to permit redemption arise 
out of the same cause ofaction ; and that after asuit for redemption 
of a usufructuary mortgage, a suit for mesne profits is not maintain- 
able. PoTunv. E Kha, 9U.B.R., 18—referred to. Rukhminibar 
v. Venkatesh, 31 Bom., 527 ; Satyabadi Behara v. Harabati, 34 

Cal. 223—folliwed. Doraiswamiv Subraminia, 4 Mad., 188 ; 
Gaw Ya ¥: Talk, 3 U B.R., 141 ; Mi Sa U v. Nga Mezk, 2 U.8.R., 
81—distinguished. e 


Ma Nyo aNd one v. Maunc HLA Bu AND ONE wes 
Civit PRocepuRE CODE, SECTION 36 : See PREsIDENCY-TOWNS 


INSOLVENCY ACT, SEC1IONS 52, 53 Bae ou aay 
CIVIL PROCEDURE CODE, SECTION 47 AND ORDER XXI, RvveEs 58 e¢ 
seguiter : See PRACTICE ae as oes eee 
CrviL PRocepuRE CODE, SEcTioN 104; See PRACTICE ... on 
Crviz PROcEDURE CoDE, sECTION 105 : See PRACTICE ... wee 


CIVIL PROCEDURE CODE (V OF 1908), SECTION 145—Execution against 
judgment-debtor's surety—Necessity for issue of notice before 
taking action against surety’s property—Substantial compliance 
with the duties of a surety, a grouvd for exemption from 
liability, Held, thatin execution of a decree against a judgment- 
debtor, before issuing an attachmenton the property of his surety, 
the Court must issue notice to the surety calling upon him to show 
cause and thatan attachment issued without such notice is ultra 
vires, Held, also, that the sureties having substantially complied 
with their liabilities and having, though somewhat late, produced 
the judginent-debtor, the present case was not one in which the 
extreme course of executing the decree against their property 
should be allowed. A. Subramonian Iyer v, Abdul Rahaman, 
11 L.B.R., 441 ; Chandi Charan Sen v. Ram Coomar Chakravarti, 
7 BL.T., 5—-referred to. Lakshmishankarv. Raghumal, 29 Bom., 
29—followed. e ; 


Tan Kin SHAN AND OTHERS v, U CHE SI AND TWO OTHERS .j.» 
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‘CIVIL PROCEDURE CODE, ORDER VIII, RuLE 6: See Set-oFF, VALUA- 
TION eee tes ses ‘aes aaa 


Civi. PROCEDURE CODE, ORDER VIII, RULE 6 (1) ; Sec SET-OFF 


CiviL PROCEDURE CoDE, ORDER IX : See EX-PARTE DECREE, APPEAL 
FROM AN RE oes ses to eee 


CIVIL PROCEDURE CODE, ORDER IX, RULE 13, APPLICATION To SET 
ASIDE AN EX-PARTE DECREE OR TO SET ASIDE AN ORDER OF 
DISMISSAL FOR DEFAULT : See LIMITATION ACT, SECTION 5 


‘CLVIL PROCEDURE CODE, SECTION XX, RULE 11: Sce PRESIDENCY- 
Towns INSOLVENCY AcT say ane soa ow 


‘CIVIL PROCEDURE CODE , ORDER XXI, Rute 2 ; See APPLICATION To 
CERTIFY PAYMENT, WHETHER A STEP IN AID OF FXECUTION 


‘CIVIL PROCEDURE Conr, ORDER XXII, RULE 2, AND ORDER XLI, 
RULE 4: See ABATEMERKT OF APPEAL ae aes nas 


Crvit PROCEDURE (V OF 1908), ORDER XIII, RULE 1—Order II, Rule 2— 
Application to withdraw with leaveto file a fresh suit—What is 
-a‘ formal defect "—Reasonable apprehension that the suit must 
- fail sufficient —Where amendment admissible, Flaintiff may be 
permitted to withdraw with leave to file a fresh suit. Held, that 
the expression “ formal defect ” mist be given a very wide and 
liberal meaning and asconnctinyg defects of various kinds which 
are not defects affecting the mevitsof the case on substan ial ques- 
tions (including equities and estoppels) reasonably arising between 
the parties. Held, that it is sufficient for the Court to be satistied 
that there isa reasonatle apprehension that-the suit mist fail if 
the permission to withdraw isnot granted. Where tw2 suits, 
instead of one weie b-ought by the pk: intilf against the defendant 
for the recovery of rrice of goods alleged to have been sold and 
delivered, one being for gouds alleged to have been supplied 
during the period bet ween the 9th December and20th December 
1921, and the otke: for those alleged to have been s.pplied during 
the period between the 11th January and 2nd May 1922, held, 
that the error being due toa tond fide mistake, the Flaintifi 
should be permitted to withdraw the s ‘its with liberty to ins'itu:te 
afresh single suit covering both claims. Held, also, that 
amendments of pleadings should bc allowed in suitable cases in 
order to overcome the effez’s of bond fide mistckes whether of law 
or of fact, and that it is immateri:! whether the assertions or 
omissions caused by such mistakes were deliberately made or. sot. 
Heid, also, that where a plaintiff might be allowed to amend his 
plaint in liis first suit so as to include the claim in his second suit, 
he should be permitted to withdraw the two suils with leave to 
bring afresh suit. Held, further, that decisions to the effect that 
an Appellate COurt had vot legally granted the permission on a 
particular ground would not amount to an authority to the effect 
that such ground world not have been a proper ground for the 
granting of such rejief ig it had beea cpplied for at an early stage 
of the suit in the trial Court. K.E, A.K. Ahmed Sahib & Co. v. 
M.E. Pakir Mahomed Rowther , (1923) 1 Ran., 694 ; Kali Prasanna 
Sil v, Panchanan Nandi, (1916) 44 Cal, 367; Muhipati Valad 
Shamila v. Vathi Nalad Vithoba, (1909) 33 Bom., 722 ; Jhuniu Lal 
v. Bishesher Das, (1918) 40 All., 612—referred to. Behari Lal 
Pal ¥. Srimati Baran Mai Dasi (1894) 17 All,53: Ilahi Baksh 
v. Iman Baksh (1876) 1 All., 324 ; Mulchand v. Bhikari Das,(1885} 


Xili 
PAGE 


462 
349 


108 


655 
673 
392 


486 


XiV GENERAL INDEX. 


PAGE 


7 All., 625 ; Venkata Shetti v Ranga Nayak,(1887)10 Mad.,160— 
followed. Parduntan Chand v. Ganga Ram, (1921) 66 I.C., 285— 
distinguished. 


K, E. A. K.Sauip & Co, v. K- Mt ApAMSA eee esi 66 


ClvI1L PROCEDURE CODE, ORDER XLI, Rutes 20 aND 23—Person 
joined by Court under Rule 20 must be person interested in the 
appeal—Suit dismissed as against several defendants—Appeal 
against only scans of themn—Res judicata, where the respondents 
derive their title through the defendants not appealed ugainst, 
Where in an action against several defendants, the trial Court 
dismissed the plaintiff's suit and the plaintiff preferred an appeal 
against some of the defendants but omitted to join in the appeal 
the defendants from whom the defendants joined derived their 
litle, eld, the title of the defendants joined being derived through 
the defendants omitted, could not be attacked in the appeal. Heli, 
further, that under such circumstances, the Court cannot join the 
defendants left out by the appellant, as they were not parties 
interested in the result of. the appeal then before the Court. Held, 
further, thatthe power of the Court to add parties under Orcer 
XLI, Rule 20, is discretionary and that the Court will not exercise 
the same in favour of an appellant who has failed to be vigilant. 
Amlook Chand Parracky. Sarat Chander Mukerjee, 38 Cal., 913 ; 
Girish Chandra Lahiri v. Sasi Sekhareswar Roy, 33 Cal., "329 : 
Subramanian Chetty v. Veerabadran Chictiy, 31 Mad., 442— 
distinguished, 

V.P.R.V. CHOKALINGAM CHETTY v, SEETBAI ACHA oe 54 


CLIENT, DUTIES AND OBLIGATIONS OF A PLEADER TO ; See LEGAL 
PRACTITIONER se owe: see ae 265, 


CoDE oF CRIMINAL PROCEDURE (V oF 1898), SECTION 476—Complaint, 
whether to be confined against parties tothe proceedings before 
Court—Relation of section 476 to section 195 (b) and (c). Held, 
that itis not opeu to a Court to make a complaint under section 
476 of the Code of Criminal Procedure in.respect of any person 
other than persons who are parties to the proceeding before it.. 
Per Ropinson, C J. :—“ By the recent amendment of the Code of 
Criminal caine SAMS . . it was not intended that the 
complainant should not be examined except in the case where the 
accused had.appeared before the Court asa party to the proceed- ~ 
ing. Further, lam of opinion that the words ‘the offence referred 
to in section 195, sub-section (1),clause (b) or clause (c)’ in section 
476 must be read in conjunction with the wording of section 195 
(1}(c). The only offence that section 195 (1) (c) bars from the 
cognizance of the Magistrate without a complaint by the Court is 
.an offence which is alleged to have been committed by a party 
to any proceeding before that Court, and it is not right to divorce 
these words or take only a part’of the section in endeavouring to 
discover what the offence referred to in section 195is.” Abdul 
Kader and others v. Meera Saheb. 15 Mad., 224 ; Inre Devji Vaiad 
Bhara'niand another, 18 Bom.581; Akhil Chandra De and another 
v. The Queen-Empress, 22 Cal, 1004; Inre Keshav Narayan 
Manolkar, 14 Bom. L.R. 968 ; Kallaru Ramalingam and another 
v. Thu sili Subramayya and another, 18 Mad. L.T. 488—vreferred 


to. 

C. T. GURUSWAMI AND TWO v. D. K. S. EBRAHIM iy 5, SOA 
CO-HEIRS, WHETHER IN A CASE OF PRE-EMPTION, ENTITLEE TO A 
FURTHER OFFER AFTER OFFER TO STRANGERS: See BUDDHIST 


Law, PRE-EMPTION ate ise ve sie 678 


GENERAL INDEX. 


COMMITTAL PROCEEDINGS, WHERE COMMITMENT ORDERED BY THE 
1GH COURT IN REVISION “AFTER SETTING ASIDE CONVICTION ON 
A MINOR CHARGE, WHAT SHOULD BE DONE IN: See PRACTICE... 


COMPANIES Act {VII oF 1913), SECTION 162 (5)—Petstion for winding- 
up—Bona fide defence to the creditor's claim, sufficient reason for 
rejection of application—Evidence Act (I of \872), section 92— 
Where document not containing all the terms of the contract, 
whether oral evidence admissible. Held, that where a Company 
lias a bond fide defence to a creditor’s claim , the creditor’s applica- 
tion for its wind: g-up must be rejected. Held, also, that. where 
all the terms of a contract have not been reduced to writing, the 


terms left unembodied can be proved by oralevidenc:. Inre - 


London and Paris Banking Corporation, L.R. 19 Eq. 444— 
followed. 


‘COALFIELDS OF BuRMA, Ltb. v. H. H. JoHNSON ees 


COMPLAINT WHETHER TO BE CONFINED AGAINST PARTIES GEFORE 
Court : See CoDE oF CRIMINAL PROCEDURE, SECTION 746 Ras 


CONFESSION TO A VILLAGE HEADMAN : Sse WHETHER A VILLAGE 
HEADMAN IS A FOLICE-OFFICER tee , wee ose 


CONSTRUCTION OF GENERAL WORDS FOLLOWING SPECIFIC WORDS ; See 
MERCANTILE DOCUMENT ion yee sae ro 


CONTRACT ACT, SECTION 54 : See APPROPRIATION OF PAYMENT BY A 
DEBTOR teed ase oes ase was 


CONTRACT FOR SALE AND POSSESSION UNDER IT, DEFENCE OF, 
WHETHER VALID AGAINST LEGAL OWNER : See SUIT FOR POSSES- 
SION BY LEGAL OWNER ase oe eee aoe 


‘CONTRACT FOR SALE OF LAND, PROOF OF WHETHER BARRED BY 
EVIDENCE ACT, SECTION 91, WHERE TRANSACTION AMOUNTED TO 
A SALE iNVALID FOR WANT OF REGISTRATION : Sce SUiT FOR 
POSSESSION BY LEGAL OWNER nee pe ae 


CONTRADICTORY STATE OF AFFAIRS IN CROSS-SUITS WHEN fes 
judicata : See CROSS-SuITS “as ese ie 


CONVERSION OF A CHRISTIAN HUSBAND, WILETHER A GROUND FOR 
DIVORCE, WHEN COUPLED WITH ADULTERY ; See MATRIMONIAL 
Law aie ies aay aes om is 


CONVICTION BY A MAGISTRATE FOR MINOR OFFENCES, WHETHER LEGAL, 
WHERE MAJOR OFFENCE OF WHICH THE MINOR OFFENCES FORM 
COMPONENTS : Seé CRIMINAL PROCEDURE CODE, SECTION 530... 


€O-OPERATIVE SocrETIES AcT (II OF 1912) secrioNn 42 (6)—Payment 
by liquidator of one meimber’s monies in settlement of a debt by 
another member—Suit between the members forthe repayment of 
the amount, Where the liquidator of a Co-operative Credit Soc- 
iety utilized a sum of money standing tothe credit of A,a member 
of the society, in payiment of a debt to the society owing by B, eld, 
that section 42 (6) cf the Co-operative S cieties Act, 1y12,did not 
bar ? suit by Azgainst B forthe scovery of thatainount. Held, 
also, that section 42 16! was inte:ded to prevent litigation in the 
Civil Courts in regard to the validity of the aclions and decisions 
of a liqridator under the Act, except in respect cf certain specified 
orders which are appealable to a Dist:ict Court or which may be 
enforced as decrees of Courts. 


Mauns Po MaunG v. Maune Aune Paw oe aay 
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Costs WHERE APPEAL ABATES ; See ABATEMENT OF APPEAL ro 


COUNTERCLAIM, WHETHER ADMISSIBLE UNDER THE CIVIL PROCEDURE 
CopE : See PRACTICE oat Ss ao Poe 


CourT FEEs ACT, SCHEDULE‘], ARTICLE I, AND SCHEDULE II, 
ARTICLE i; See CROSS-OBJECTION RELATING SOLELY TO COSTS 


COURTS NOT COMPETENT TO GU OUTSiDE THE RECORD IN PROCEFRDINGS 
UNDER CHAPTER VIII, CRIMINAL PROCEDURE CODE : See BURMA 
HABITUAL OFFENDERS RESTRICTION ACT, SECTION 7 wate 


CRIMINAL COURT, FINDING OF, NOT EVIDENCE IN CIVIL ACTION 
BETWEEN DIFFERENT PARTIES : Sce EVIDENCE ACT, SECTION 106 


CRIMINAL PROCEDURE CODE, CHAPTER VIII—Persons against whoww 
proceedings under tiie Chapter are taken, not persons accused ofan 
offence—section 436 —Power to direct further enquiry. Held, that 
section 436 of the Criminal] Procedure Code applies to ‘‘ person 
accused of an Offence ’’ and not’' any accused person” and 
therefore does not include persons against whom proceedings are 
taken under Chapter VIII of this Code. Ebrahim v. King- 
Emperor, L.B.R., 830—superseded. 


MAuncG THAN ¥v. KING-EMPEROR ise ee: ree 


CRIMINAL PROCEDURE CODE (V OF 1898), SECTION 110—Repute— 


Evidence need not be restricted to neighbours—Magisirates whether | 


bound to makz local engquiry—Ability of police and village 
authorities to ensure good behaviour, whetier to be considered, 
Held, that the repute necessary to be proved under section 110, 
Criminal Procedure Code, need not necessarily be proved by the 
evidence of immediate neighbours, but that the evidence of 


witnesses living sufficiently near to be in a position to know the- 


accused’s real reputation was admissible in evidence. Heldalso, 
that it was not necessary for the Magistrate to make a local enquiry 
and examine witneSses other than those sent up by the police. 
Held also, that it was not necessary for the Magistrate to consider 
whether the police and village authorities could not ensure good 
behaviour on the part of the accused if they exerted themselves 
more in execating theirduties. Crows v.NgaNyein,1L.B.R.,90; 
King-Emperor v. Nga Shave U;, 2 L.B.R., 166—referred to and 
explained. 


KING-EMPFROR v. PO YIN AND ONE... 


CRIMINAL PROCEDURE CODE, SECTIONS 110, 112, 117, 118 ; See HaBI- 
TUAL OFFENDERS’ RESTRICTION ACT see ana ave 


CRIMINAL PROCEDURE CopE, CHAPTER VIII, secTIon 117 (4); 
SECTIONS 367 axp 424: See BURMA HABITUAL OFFENDERS 
RESTRICTION ACT, SECTION7 . 6 so ee 


CRIMINAL PROCEDURE CoDE (V oF 1898), SECTION 408 (b)—Apfeal 
from a sentence exceeding four years passed by a Magistrate 
specially empowered—Sessions Judge entertaining such appeal, 
effect of section 530 (r). The appellant was sentenced by a 
Magistrate specially empowered under section 30, Code of Crimi- 
nal Procedure, to a term of imprisonment exceeding four year 
and his petition of appeal was sent from the jail to the Sessions 
Court instead of the High Court. The Sessions overlooked 
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the provisions of section 408 (6) of the Criminal Procedure Code 
and summarily dismissed the appeal on the merits, Held {hat 
under the provisions of section 530 (7), Code of Criminal Proce- 
dure, the proceedings in the Sessions Court were void ; and that 
the accused still had a right of appeal to the High Ccurt. King- 
Emperor v. Yeua, 4 L.B.R., 49— distinguished. King-Emferor v. 
Nga Sit Cho, 4-B,L.T. 271—referted to. 


In re ABDULI A, ACCUSED ove rey ses a 386 


CRIMINAL PROCEDURE CODE (V oF 1898), sECTION 488—-Referring 
Court to hear both parties before mak'ne any recommendations for 
reduction. of maintenanze—‘‘ Unable to maintain itself " defined— 
The ability of a child to.earn something, whether to be cousidcred 
in fixing maintenance—Child labour not countenanced by public 
policy. Held, thatthe words ‘* Unable to maintain itself,” in 
section 488, Criminz] Prccedure Code, mean inability to earn a 
complete livelihcod such as an cd. lt ferson méght earn wi'hout 
depending on any other person. Held, that a father being bound 
to maintain his child who is ander the age cf majority, in fixing 
the sum payable, the Court sho: Id pay no regard to the fact that 
the child is able to contribute towards its support by means ofits 
own labour on work ofanykind. Held further, that it would be 
contrary to public pojicy to encourage ch 1d labour by holding 
that a bov of eleven years Should ccntribute towards his own | 
support as a cooly when he should be in schocl. Held also, that 
it is desirable for a referring Court befo:e recommending any 
reduction of maintenance to hear both the parties. A. Krishna- 
swami Axyar v.Chandravadana, 37 M-d., 565 ; Ma Hnin Byy 
v, Maung Myat Pu, 8 B.L.R., 96—/followed. 


BARAN SHANTA v, MA CHAN THA MAY ey we 682 


CRIMINAL PROCEDURE Cope (V oF 1898), section 514—Bond.to 
abpear before one.Ceurt discharged when case transferred to 
another ( o::rt—The former Court not entitled to forfeit the.bond 
for failure to attend cither before the other Court or before ilself, 
after the transfer. Where a baii-bond was execuied for due 
appearance oi an accused before a certain Court and no provision 
was mace therein for his appearance before any other Court to | 
which the case might he thereatter transferred, held, that the 
bond had effected its purpose when the case was transferred, 

* because it contained no clause providing for such an eventuality. 
Held, also, that after such transfer, the former Co: rt had no power 
to forfeit the bond on the ground of the non-appearance ¢f the 
accrsed either before the Court to which the case was transferred 
or before itself. Nga Po Tin v. King-Emperor, 4 U.B.R., 71 ; 
Shamsuddin Sirkar v. Emperor, 30 Cal., 107 —fcllowed. 


MAUNG NGE v» KING-EMPEROR ove oe a 581 


CRIMINAL PROCEDURE CODE (V OF 1898’, sECTION 570—Conviction by 
a Magistrate for minor offence triable by him, whereas the fects 
disclose a nta jor offence triab'e exclusively by a Court of Sesstons— 
The minor offence constituting a cointorent of the niajor offence, 
The evidence on which the accused were convicted by the 
Western Subdivisional Magistrate, Rar gocn, was io the effect-that 
they had caused hurt to the complainant for the purpose of 
extorting a confession, an offence viider section 320 cf the Indian 
Penal Code and therejore one triable cn'y by a Court of Scssions. 
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The Magistrate, however, convicted the accused, for offences under, 
sections 323, 342 and 343 of the Indian Penal Code, all of which 
he was empowered.to try, Held, that the proceedings of the 
Magistrate were not void under scction 530 of the Code of 
Criminal] Procedure there being no clear rule of law which had 
been disregarded by the Magistrate. Lekraj v. The Crown, (1910) 
P.R., Criminal No. 31; afar Moze Ali and another v. King-Eiperor, 
23 C.W.N., 1031—referrcd to. King-Emperor v. Ayyan and 

- Vallayappa Uddan, 24 Mad., 675; Queen-Emtress v. Gundya, 33 
Bom., 50!—followed. Susrakmonia Aygor v. King-Eim peror, 25 
Mad., 61—distinguished. 


Dawson AND ONE v. KING- EMPRrOR xi aie 455 


CRIMINAL PROCEDURE CoDk, SECTION 562—Vailure to furnish security 
by an accused person ordered to be released—Correct procedure — 
Before passing order Magistrate should satisfy himself that 
security can be given. Held, that before passing an order under 
section 562 of the Code of Criminal Procedure directing an 
accused to be released on his entertaining into a bond with 
sureties, the Magistrate must satisfy himself that the accused is in 
a positio. 2 to furnish secarity. 


Nasu MEAH v, KINGe-EMPEROR we ss re 360 


CROPS GROWN ON ANOTHER’S LAND, WHETHER TRESPASSER ENTITLED 
To : See WASTE LAND = ets ies wee 488 


CROSS-OBIECTION RELATING SOLELY TO costs—Wiether-to be treated 
as one requirtig Court-fee under Article I of Schedule I or asa 
petition under clause (d}, Article 1, Schedule Il, of the Court Fees 
Act (VII of 1870)—Court-fees whether payable ad valorem— 
Valuation of cross-objection on costs. Held, that.cross-objections, 
dy the respondént relating solely to costs must be sta:nped ad 
valorem on the amount or value of the sum _ claimed as costs. 
Babaji Hariv. Raja Ran,1 Bom., 75 ; Sharoda Soonduree Debi 
v. Gobind Monee, 24 W.R., 179—followed.. Doorga Dass. Chowdry 
v.Ramanath Chowary, 8 ‘Mac 1.A., 262—distinguished. Kemal 
Kumari Debi v. sagan North Bengal Bank, Lid., 25 C.W.N., 
934—dissented from. 


Ma SHIN v. MaunG SHWE HNIT AND ONE ase ie 637 


Cross-suits=Fival decision in one suit, wictier operating as res judicata 
to the other ~—Inconsisteut and contradictory state of affarrs— 
Civil Procedure Code (¥ of 1908), section 11. A who had executed 
certain. mortgages im favour of Bia respect of three cargo boats, 
brought 2 suit for a declaration that the mortgages we:e made 
benami in order to save the boats {rem atlachment. B instituted. 
a cross-suit against A on the sane deed for the recovery of the 

. amount ‘alleged to be due un the mortgage. The two suits were 
tried together, A’s suit was dismissed and B’s was decreed. A filed 
two separate appeals against both the decrees, but hisappealir the 
suit brought by B was dismissed for default. Held,in the appeal 
against the decree in A’s suit thai « final decision of the matierin 
question between the same parties existed and that the dismissalof 
A’s appeal in the suit brought against him by B had the effe:t of 
making final the trial Court’s mortyage decree which declared 
that the mortgages were not benami or mere colourable transac~ 
tions. ‘Ram Kirpal vy. Ram Kuari, L.R. 13 1.A., 37—referred to. 
Anant Das v. Udai Bhan Pargas, 35 All., 187; DakhniD nv. Syed 
Ali Asghar, 38 All., 151; Gangadhar Kalwar v. Sekali Telini, 34 

- CL.J., 281 3 Isup Ali v. Gour Chandra Deb, 37 C.L.J., 185; 
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Muhammad Jan v. Duli Chand, 3 Lah. L.J., 473; Raman Chetty, 
v. Muthuvecrappa Chetty, 6 L.B.R.,93 ; Zaharia vy. Debia, 33 All, 
51—fellowed. Atdul Majid v. Jew Nurain Malito, 16 Cal., 233 ; 
Marianinissa Bibi y. Joynab Bibi, 33 Cal. 1101; Panchanada 
Velan v. Vaithinatha Sastriar, 29 Mad., 333—dissented from, 


ANWER ALLI SOWDAGER v. AMEER ALLI SOWDAGER see 
CRUELTY : See MATRIMONIAL Law Ae ae ood 
DEAF-MUTE, INHERITANCE TO THE FSTATE OF : See BUDDHIST LAW... 


DECLARATION, SUIT FOR VALIDITY OF A WILL WHETHER TO BE 
DECIDED IN: See SPECIFIC RELIEF ACT, SECTION 42 ... = 


DECREE FOR AN AMOUNT WITHIN THE JURISDICTION OF THE SUBLIVI- 


SIONAL CoURT, BUT APPEAL CLAIMING AN AMOUNT WITHOUT ‘HE 
JURISDICTION OF THE DisTRICT COURT :Sce ACCOUNT, SUIT FOR 
AN or oie Bae or te eae 


DEFAMATION—Tite Criminal Law and the Civil Law of Defamation— 
Statement made by parties inthe course of ajudicial proceeding — 
Absclute privilege—Burden of proof on occasious of qualificd 
privilege—Evidence Act (I of 1872), section 105. The defendanis, 
in a petition filed by them in the cou:se of acriminal prosecution 
in which they were the accused, applied for a transfer of-the case 
to another Magistrate, and made in the petition certain defamatory 
statements against the plaintiff who was the Magistrate of the trial 
Court. Held, that atyCivil Law the defendants were entitled to an 
absolute privilege for such statements.’ Held, that ina civil suit 
for damages, the question of the burden to prove express malice 
for defamation On occasions of absolute privilege would not 
arise, because such an action would failin any event under the 
rule of absolute privilege. Semble:Incases Of qualified privilege 
the preponderance of opinion in India appears to be in favour of 
the English rule that the burden of proof lies on the defendant in 
a civil action to prove that the.occasion was a privileged occasion 
and that then the burden cf proof would lie on the piaintif in the 
‘civil action to prove express malice. Held, also, that the provi- 
sions of section 105 ¢ f the Indian Evidence Act apply only to cri- 
minal prosecutions for defamation. Senble : In criminal 
prosecutions !or defamation, whether a siatement was Mace onan 
occasion of privi'ege or not is to be decided with referer ce to the 
provisions cf section 105 ofthe Indian Evidence Act an section 
499 of the Indian Penal Code. Gola? Jan v. Bholanath Kiitry, 
38 Cal., 880; Satis Chandra Chakravarti v. Ram Dayal De, 47 
Cal., 338 ; Woolfun Bibi v. Jesrat Shaik, 27 Cal., 262—referred to. 
Baboo Ganesh Dutt Singh v. Mugneeram, 11 Ben. L.R., 321; Chunni 
Lall +. Narsingh Das, 40 All., 341 ; Dawkins v. Lord Rokeby, L.R. 
7H.L., 774—followed. Abdul Hakim v. Tej Chander Mukerji, 3 

“ALL., 815; Angada Ram Shaha v. Nemai Chand Shaha, 23 Cal., 
807 ; Crowdy v. O'Reilly, 17 C.W.N., 534—dissentcd from. 


Ma Mya SHWE AND TWO v. MauNG MAauNG ... ae 


wELIVERY OF POSSESSION, RULE OF BUDDHIST LAW REQUIRING, 
ABROGATED BY TRANSFER OF PROPERTY Act : See BUDDHIST 


ECCLESIASTICAL LAW ees an aoe tee 
DESERTION ; Seé MATRIMONIAL Law * eas an axe, 


DISCHARGE, REFUSAL OF, EFFECT ON INSOLVECY PROCEEDING ; See 
PRESIDENCY-TOWNS INSOLVENCY ACT, SECTION I7 .,.. ees 
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DIsTRICT MAGISTRATES, POWER OF, UNDERSECIION 13 OF THE HABI- 
TUAL OFFENDERS’ RESTIRICTION ACT, WHEN TO BE EXERCISED } 


See HABITUAL OFFENDERS’ RESTRICTION ACT eee bes 

; Divorce: See SuNN1 MAHOMEDAN LAW ee ase ay ses 
Divorce BY DOCUMENT SENT TO THE WIFE, SECONDARY EVIDENCE OF - 
DOCUMENT : See SUNNI MAHOMEDAN Law es sae 
Divorcr, Grounns oF : Stee MaTrimonyaL Law ecg sane 


DOCUMENT, WHETHER STATEMENTS OF WITNESSES WHO HEARD DOCU- 
MENT READ OVER, ADMISSIBLE : See SUNNI MAHOMEDAN LaW ... 


DOCUMENTS IN SOLEMN FORM, PRESUMPTION AS TO : Sce ADVANCEMENT 


DOCUMENTS NOT OPEN TO INSPECTION—Incoure-tax Returus—Inconic- 
tax Act (XI of 1922), ‘section 54—Admission in evidence of 
certified copies of documents made confidential by law—Evidence 
Act (1 of 1872), sections 65,74, 76,77. Held, that Income-tax’ 
Returns being made confidential by section 54 of the Income: tax 
Act and the disclosure of their contents being an offence, 
certified copies cf such returns do not come within the mening 
of sections 65, 74, 76, 77 of the Evidence Act and are therefore 
not admissible in evidence. 


ANWAR ALI v. TAFOZAL AHMED eee aes we 

DUTY OF THE ASSURED TO ACQUAINT THEMSELVES WITH THE CONDI~ 
TIONS IN THE POLICY : See FIRE INSURANCE oe ae 
EJUSDEM GENERIS, DOCTRINE OF : See MERCANTILE DoCUMENT Mee 


ENDORSEMENT BY THE REGISTRATION OFFICER NOT AFFECTED BY 
TBE PRESENCE ON THE DOCUMENT OF ASIGNATURE NOT AUTHORISED 
BY Law: See UpPER BURMA REGULATION II OF 1897... abs 


ENTRIES ALLEGED TO BE COPIES FROM THE ORIGINAL IN THE HANDS 
OF THE MORTGAGEE : Seé PARABAIK ENTRIES IN EVIDENCING A 


MORTGAGE see — Se wee aint 
EQUITABLE DOCTRINE OF PART PERFORMANCE: See SUIT FOR POSSESSION 
BY LEGAL OWNER ie eas aks ise 


ESTIMATED VALUE WITHIN THE JURISDICTION OF THE SUBDIVISIONAL 
CourRT BUT APPEAL THEREFROM JO J)ISTRICT. COURT CLAIMING 
RELIEF WITHOUT THE JURISDICTION OF THAT CouRT: See 
ACCOUNT, SUIT FOR AN a5 ae on es 


EsTopPEL—Sale of zmmoveable property whether barred f rom denial of , 
where no registéred deed executed—Contract to sell immoveable 
propert y— Acceptance of advaice, whether creating any title inthe 
purchuser. Held, that where no registered deed of salehad been 
executed, a statement made by a peison, prior to the institution 
of the suit under appeal which was for pcssession] that 
immoveable property exceeding Rs. 100 in value had been sold 
by him to a certain person, did not operate to estop denial of the 
sale by the person making the statemert. Dharam Chand v. 
Mauji Sahu, 16C.L.] , 436; Mathura Mohan Saha v. Ram 
Kumar Saha, 20 C.W.N., 370—followcd. 


Manne Po YIN v MAUNG TET TU AND ONE sae ase 


EVIDENCE Act (I oF 1872), secTIons 23 AND 91— Oral evidence how 
far admissible where mortgage nadewithout registered deed— 
Presuntptionfront possession for many year S—Probative value of 
authorised maps and entries in revenue registers. Ina suit for 
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declaration of ownershipof certain land,the plaintiff was provedto 
be in possession for about 10 years. He claimed to be in posses- 
sion in virtue of an alleged sale in 1912-13, The defendant 
pleaded that the plaintiff was a mortgagee in possession, thee 
being no registered instrument of mortgage although the mortgage 
was alleged to have been effected in April 1915 after the zrovisions 
of section 59 of the Transfer of Property Act were extended to 
Upper B.rma. It was contended on the defendant’s behalf that 
section 91 of the Evidence Act only excludes extraneo:'s evidence 
of the terms of a contract, which ought to have been reduced 
to writing but was not, and that therefore, the factof the mortgage 
could be proved by oral evidence. Held, thatin the absence of any 
rebutting evidence, long possession is sufiicient to prove owner-, 
ship. Held, further, that as the word “ mortgage” conveys all the 
terms of a contract for disposition of a specific immoveable 
property for the purpose of securing the payment of money 
advanced by way of loan, section 91, Evidence Act in the present 
case bars the proof o/ any partofthetransaction. Held, also, that 
entries in authorised maps ana revenue registers evidencing 
mortgage can be acted upon by the Courts only when evidence 
other than these documents is admissible in ev'dence. Mi Za 
U ad others v. Nga Pyan, 2 U.B.R. Evidence, p. 3; Nannhi Jan 
v. Bhuri, 30 All., 321—referred to, Maung Hlaing and others 
v, Maung Chit Su, 1 Ran., 135—dissented from tn part, 


MAunG TuN v. MauNG KHAN AND ONE ove vee 
EVIDENCE AcT, Secii0on 25 : See WHETHER A VILLAGE HEADMAN {S 
A POLICE-OFFICER ove ae ove ane 
EVIDENCE ACT, SECTIONS 60 anp 63 (5): See SUNNI MaAno- 
MEDAN Law sis ise ve: ove oe 
EVIDENCE ACT, SECTIONS 65, 74, 76, 77 : See DocUMENTS NOT OPEN 
TO INSPECTION Aus ee sa aah ares 
EVIDENCE ACT, SECTION 66 : See PARABAIK ove we ove 
EVIDENCE ACT, SECTION 91 : See SUIT FOR POSSESSION BY LEGAL 
OWNER see iv eas aso 


EVIDENCE ACT, SECTION 92 : See COMPANIES ACT, SECTION 162 (5)... 


EVIDENCE ACT, SECTION 92, PROVISO 1 AND SECTION 93, RELATION 
oF : See SALE WITH AN OPTION TO REPURCHASE WITHIN A CERTAIN 
PERIOD se eae ss ae sae 


EVIDENCE ACS, (I oF 1872) SECTION 92, PROVISO 3—-Suil on promissory- 
note—Oralevidence toshcw that the transaction was cne of surct y- 
ship for amount outstanding—Question whether the pioniissory- 
note was part of the contract. The plaintiff brought a suit on a 
promissury-note executed by the defendant in his favour. The 
defence was that the transaction evidenced by the promisscrj- 
note was ne of suretyship and that the defendant was not 
therefore liable to be sued till the liabilities of his principal had 
been ascertained Held, that oral evidence to prove that it was 
not intended that liability should attach to the defendant except 
on failure of his principal was admissible, under proviso 3 to section 
92 of the Evidence Act. Held, also, that under the circumstances. 
it was not open to the plaintiff, an original party to the promis- 
sory-note, to treat the promissory-note asa separate contract in 
itself and to seek to enforce it without taking the entire contract 
into account. Ba Shcin v. King-Emperor,10 L.B.R., 366 ; Sinton 
v, Hakim Mahomed Sheriff, 19 Mad., 368—followed. 


J. M. MANECKIJEE v. Maunc Po Han 
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EVIDENCE ACT, SECTION 105 ; See DEFAMATION art ase 
EVIDENCE ACT, SECTION 105 ; See PENAL CoDE, SECTION 307 ia 


Evipence Acr (1 oF 1872), sEcTION 106—Tenancy or relationship of 
master and servant, the burden of proof of —Findingof a Criminal 
Court between different parties not evidence tn a civil action— 
Liability for damage by fire, when started by a servant, ‘Lhe 
plaintiff’s rubber plantation was damaged bya fire which was 
started by the 2nd defendant on the ist defendant's paddy land, 
during the ist. defendant's absence by burning the undergrowth 
on the land in question. There was some evidence that the 
2nd defendant was a servant of the 1st defendant, though it was 
alleged (but not proved). by the Ist defendant that the relationship 
between them was one of landlord and tenant and not that of 
master and servant. Held, that the relationship between the 1st 
and the 2nd defendants being especially within the knowledge of 
the Ist defendant, an unfavourable presumption may be drawn 
against the Ist defendant under the provisions of section 106 of 
the Evidence Act as he had failed to give the fullest information 
as regards their relationship, Held, also, that lighting of a fire 
on open bush land being an operation necessarily attended with 
great danger, a person authorising another to execute for him such 
an operation ts bound not only to stipulate that all reasonable 

_ precautions shall be taken to prevent the fire extending to his 
neighbour’s property, but also to see that such precautions are 
observed, otherwise he will be responsible for the consequences. 
Held, also, that the 2nd defendant and the ist defendant’s son 
having been sentup for trial under section 435 of the Indian Penal 
Code and both having been acquitted on the ground that the fire 
was accidéntal, the finding of the Criminal Court could not be 
treated as .cvidence in the present civil action which was 
between a different set of parties. Black v. The Christchurch 
Fincsuce Company, Limited, (1894) A.C.,48 ; Hughes v. Percival, 
{1883) 8 A.C., 443—followed. 


Mauxe Prinvw. Ma THE Newr' 
EVIDENCE Act, SECTIONS 106, 114: See PENAL CODE, SECTION 408 
EVIDENCE, SECONDARY : See SUNNI MAHOMEDAN Law 


EXCLUSIVE USER IN INDIA, OF A TRADE-MARK, WIETHER MAIN- 
TAINABLE BY ANY OTHER THAN THE MANUFACTURER : Sec 
Trade Manx ae sie 


EXECUTION AGAINS1 JUDGMENT-DEBTOR’S SURETY, NECESSITY FOR 
ISSUE CF NOTICE : See C1\IL PROCEDURE CODE, SECTION 145 


EX-ePARTE DECREE, OR DISMISSAL ORDER FOR DEFAULT, APPLICATION 


TO SEY ASIDE: See LimrraTIoN ACT, SECTION 5 ‘s 


EEX-PARTE DECREF, APPEAL FROM aN—Relevancy or otherwise of the 
question of due service of summons—Froper course to question 
due service or propriety of procecding ex-parte— Civil Trocedure 
Code(V of 1908), Order 1X—W iver of service. Hild, thatan appeal 
from an ex-parte decree the orly question with which the Appel- 
late Court is ordinarily concerned is whether the evidence on 
the record is sufficient to support the decree and that the question 
of due service of the summons is the sutject-matter not of an 
appeal from the decree bt of a special proceeding under O. derIX 
of the Cixi! Procedure Code Held, further, that where a defendant 
puts in appearance, he must be taken to have waived the non- 
service of summonsonhim. Jonardlan Dokey v. Ramdone Singh 
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23 Cal., 738; Hummi vy, A:iz-ud-Din, 39 All., 143—follozecd. Sadhu 
Krishna Ayyah\. Kupan Ayyagar, 30 Mad., 54—dissented from. 


Ray CuAanpDrA Duak.v. Messrs. K. D. O. C. Ray Fer 
FAILURE To APPLY THE LAW, GROUND FOR REVISION; See SAL 
WHETHER ON CREDIT OR FOR CASH ... aes aes 


FAILURE TO FURNISH SECURITY BY AN ACCUSED PERSON ORDERED TO 
BE RELEASED : Seé CRIMINAL PROCEDURZ CODE; SECTION 562 ... 
FALSE ACCOUNT OF LOSS OF GOODS ENTRUSIED, PRESUMPTION FROM : 
Seé PENAL CODE, SECTION 408 eas see as 


FEES PAYABLE ON APPLICATION TO REFER TO HIGH CouRT, WHERE 
SEVERAL QUESTIONS ARE RAISED IN A SINGLE CASE: See INCoME- 


TAX ACT, SECTION 66 a see oak ee 
FINALTY OF ORDER IF UNAPPEALED FROM, EXCEPTIONS TO : See AWARD 
FILED IN COURT .... we oe * re 


FIRE INSURANCE—Defence of cancellationof policy with an alternative 
techuical defence based on the conditions of the tolicy—Policy of 
insurance remaining with the assurers—Duty of the assured to 
acquaint themselves with the conditions in the policy. Held, thata 
plea that the policy of fire insurance was notin existence at the time 
of the fire and that there was nocontract of insurance at all, coupled 
with an alternative plea that, if there was a contract then by reason 
of certain conditions precedent to the attaching of the liability, the 
defendants wozld not be liable, is not contrary to the law of Iadia. 
Held further, ihat the plaintiffs having had a protection. note issued 
to them bv the defendants which set out the fact that the protection 
note was issued subject to the conditions attached to the policy of 
insurance, it was the bounden duty of the plaintiffs to get into their 
hands the policy from the defendants and make themselves ac- 
quainted with the conditions in question. 7 re Coleman’s Deposi- 
torjes, Limited, (1907) 2 K.B., 798—followed. Hing Nam Hip Kee 
v. The Batavia Sea and Fire Insurance Co., 6 L.B.R., 123— 
referred to. ; 


S. S. HaMEED & Co. v. THE UNIVERSAL FIRE INSURANCE 


CoMPANY “ “en ony. ‘ine si 

FORMAL DEFECT, WHAT Is A: See CIvIL PROCEDURE CODE, ORDER 

XXII, Rue 1 oe me oan a Bs 
FORUM OF APPEAL : See ACCOUNT, SUIT FOR . eee se 


FRAUDULENT PREFERENCE, INTENTION OF THE DEBTOR TO BENEFIT 
HIMSELF NOT : See INSOLVENCY nee Ree ome 


GENERAL CLAUSES AcT, SECTION 13 : See PETITION IN INSOLVENCY 
AGAINST BURMAN BUDDHIST COUPLE eee bes web 


GIFT BY ANGLO-INDIAN HUSBAND TO HIS ANGLO-INDIAN WIFE : See 
ADVANCEMENT, PRESUMPTION OF ase see ivi 


GIFT OF A MONASTERY, WHETHER VALID : See BUDDHIST ECCLESIASTICAL 
Law ar eax xs a ba wee 


GRANDCHILDREN AND CHILDREN BY DIFFERENT MARRIAGES, DIVISION 
BETWEEN : See BURMESE BUDDHIST Law, INHERITANCE sa 


HABITUAL OFFENDERS RESTRICTION AcT { BurMA AcTII oF 1919)— 


Necessity of a preliminary Order in writing specif yingthe substance 
of information and the period of restriction—Section 4 (a) of the 
Act—Section 13 of the Act—Rule12 of rules framed under the 
Act—Order of restriction made without recording the preliminary 
order—Correct procedure—Code of Crintinal Procedure, sections110 
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(f),112, 117, 118—Powers of the District Magistrate under sect iow 
13. Held, that proviso (a) to section 4 of the Burma ” Habitual 
Offenders Rest:iction Act, 1919, makesit essential that the prelimi- 
nary order -required under section 112 of the Code of Criminal 
Procedure shall set forth the substance of the information received 
and Shall state the term during which the order of restriction shall 
be in force, and where these provisions are not complied with, the 
entire proceeling must be treated as irregular, and the orders 
passed therein, must be set aside. Held also, that where it is 
proposed to take action under section 110 (f: of the Criminal 
Procedure Code, the preliminary order required under the 
provisions of section 112 of the Criminal Procédure Code, mvst 
state the amount of the bond to be executed and the term for 
which the bond is to be in force. Held, further, that where it is 
intended to take preventive action under section 7 of the Burma 
Habitual Offenders Restriction Act, 1919, the same procedure, 
with necessary modification and addition, must be followed as is 
prescribed under section 117 of the Criminal Procedure Code. 


deld, also, that the power of converting an order, under section. 


118 of the Criminal Procedure Code, requiring security for good 
behaviour into an order of restriction uncer the Habitual Offenders 
Restriction Act can be exercised by the District Magistrate alone 
and that too only where there has been a proper preliminary 
order and the District Magistrate has good reason for the change. 


PARSODAN v, KING-EMPEROR ar oe ona 


HiGH Court, POWERS OF, TO GRANT BAIL, NOT BOUND BY THE RULES 
OF THE CODE OF CRIMINAL PROCEDURE : Seé BAIL «ee ese 


HIGH COURT, REVISIONARY POWERS OF UNDER UPPER BURMA: RUBY 
REGULATIONS eee ce sn Se a 


HUSBAND AND ISSUE OF FIRST MARRIAGE, DIVISION OF PROPERTY 
INHERITED BY THE DECEASED WIFE DURING SECON!) COVERTURE : 
Sce Buppuist Law... ses Sse aes aes 


ILLEGAL CONTRACT, MONEY PAID UNDER—Recovery of the monev paid 
when permissiblé—Iii a suitfor mere enforcement or fer damages for 
breach of illegal contract, repayment cannot be decrecd—Piaint 
be amended to plead iliegality and claisi t-turs of deposit—A mend- 
ment of the plaint on adpeal, where fresh suii time-tarred? Held, 
that where an executory contract is made for illegal sale of goods 
and theillega! contract has not been carried out but remains totally 
unperforined, itis open to a party to repudiate the illegal contract 
and on the avoidance of the same to recover any monies deposited 
thereunder. Held, also, that where the suit was framed for 
enforcement of the contract and for damages for breach, a decree 
for repayment of the money paid could not be passed, uniess the 
plaint was amended. Senble :—Where leave to amend the plaint 
was applied for on appeal, at a time when a fresh sait-on the 
amended allegations would be barred by limitation, leave would be 
refused. Hampden v. Walsh, (1876) 1 Q.B., 189; Hermann v. 
Charlesworth, (1905) 2 K.B., 125 ; 1n re Great Berlin Steaimbout 
Co.. (1884) 26 Ch.D., 616; Kearley v. Thonison, (1890) 24 
Q.B.D., 742 ; Mearing v. Hellings, (1845) 15 L.J., 158 ; Savage v. 
Madder, L.J. Ex., 178 ; Symes v. Hughes; (1870) 9 Eq., 1475 ; 
T.P. Petherperinal Chetty v. R. Muniandy Servai, (1901) 4L.B.R., 
266 ; Tappenden v. Randal, (1801) 5 R.R., 662—referred to. 
Janadram Kishori Lal v. Shib Pershad Ram, (1915) 43 Cal., 95 ; 
Taylor v. Bowen, (1876) 1 Q.B.D., 291—followed. 


HIRsEE DEvRAI & Co.v. MAuNG NYUN SHEIN ... oe 
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IMMATERIAL WHETHER PAYMENTS TO ACCOUNT TOWARDS PRINCIPAL 
OR INTERES! : See RES JuvIcATA ove aa sa 


IN HIS TRADE OR BUSINESS, MEANING OF; See PRESIDENCY-TOWNS 
INSOLVENCY ACT, SECTION 52, CLAUSE 2 (c) 


INCOME-TAX Act, SECTIONS 2 (15), 12, 16 aND 55 : See SUPER-TAX a 


INcoME-TAX Returns, IncomE-TAX ACT, SECTION 54 : See DocUMENTS 
NOT OPEN TO INSPECT:0N aa a sta eos: 


INCOME-Tax ACT, (XI OF 1923), SECTION 66-——A pplication to Commzis- 
stoner of Income-Tax to rejer questions of kaw to the High Court— 
Question whether fre payable under section 66 (2) is pavatle in 
respect of theapplication or in respect of each point raised in the 
application, In an application to the Commissioner of T:corne- 
Tax toreter certain questions of jaw tothe High Court, numerous 
points having been specified, eld, that only one fee was to be 
paid, the points raised being all partof one application. 


A.R.A.R.S M, CHOKALINGAM CHETTIAR v, THE COMMISSIONER 
OF INCOME-TAX, BURMA er re a 


INCOME-TAX RETURNS : See DOCUMENTS NOT OPEN TO INSPECTION... 
INCOMPLETE SALEFOR WANT OF REGISTRATION,'RIGHTS AND LIABILITIES 


UNDER : See SUIT FOR POSSESSION BY LEGAL OWNER... ane 
INCOMPLETE TRANSACTION OF MORTGAGE DOES NOT CREATE A CHARGE: 
See CHARGE ON LAND one one 
INDIAN ARBITRATION ACT, SECTION 15: See AWARD FILED IN 
COURT ... Ba aes yas eee oe 
INFERIOR WIFE, HIGHER RIGHTS OF, IN THE HUSBAND'S ESTATE : See 
BURMESE BUDDHIsT Law ea) aes sale oe 


INHERITED PROPERTY OF WIFE, METHOD OF DIVISION OF, BETWEEN 
HUSBANU: AND ATET CHILDREN WHERE PROPERTY INHERITED 
DURING SECOND COVERTURE : See BUDDHIsT Law eos oe 


INSOLVENCY-- Fraudulent preference of acreditor.-Dominant intention in 
the mind ofthe insoivent—Motive of theinsolvent to benefit himself. 
Held, that an act done by the insolvent, not asa free agent but under 
pressure, or as purely voluntary.act in order either to protect the 
insolvent from legal proceedings or to gain for him some imme- 
diate advantage, would not be a fraudulent preference, alihough it 
might have the resnlt of preferring one creditor at the expense of the 
others. Held also, that what the Conrt has toascertain is what was 
the dominant intention in the mind of the insolvent at the time the 
act was doneand that it is for the other creditor to establish that the 

.. principal object of the transaction was intended to be fraudulent 

“preference. Butcher v. Stead, (1875) LJ.44C, & B.,129; Sharp 
v. Jackson, (:899) L.R.A.C., 419 ; In re Lake, (1901) LR. 1 
K.B.D., 710;Nripendra Nath Sahu v. Ashutosh Ghose, (1916) 43 
Cal , 640— followed. 


M..4. RaAEBURN & Co. AND FIVE v. ZOLLIKOFFER & Co, a... 


INSOLVENT, Suir AGAINST, WITHOUT LEAVE OF THE COURT, TO BE 
REJECTED : See PRESIDENCY-Towns INSOLVENCY ACT, SECTION 17 


INSURANCE—Principal and agent—Authority of an agent employed to 
introduce business to the insurers—Receipt by the principal of the 
premium paid through the agent-—Necessity to settle the premium. 
Held, that an agent employed merely to introduce business to 
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insurers had no authority by accepting the proposal form for insu- 
rance and the premium, to bind the insurers and that the granting 
to him by the insurers of a bundle of proposal forms did not in any 
way imply the grant of any particular authority to him. Held 
further, that the acceptance of the premium by theinsurers did not 
of itself show that they have accepted the offer. Held further, that 
one esrential condition for due acceptance of the offer to insure is 
thatthe premium payable should have beensettled and agreed upon 
between the parties. Held also, that in the absence of proof of 
special authority to the agent, acceptance by him of a wrong pre- 
mium did not bind’ the insurers. Christie v. North Britis Insu- 
rance Company, (1825) 3 Shaw (Ct. of Sess.), 519 ; Lindford v. the 
Provincial Horse and Cattle Insurance Company, (1905) 55 English 
Reports, 647—followed, 


Kwa Harv, THE NoRTHERN ASSURANCE Co., LTD. aes 


INTENTION [0 BREAK THE TIE OF MARRIAGE BY THE WORDS USED IN 
NO OTHER WAY, NECESSITY OF : See SUNNI MAHOMEDAN Law ... 


INTEREST AT CONTRACT RATE, CLAIM OF SECURED CREDITOR TO, AFTER 
ADJUDICATION: See PRESIDENCY Towns INSOLVENCY ACT ee 
Joint LIVING NOT ESSENTIAL FOR GRANDCHILDREN TO INHERIT : See 
BURMESE BupDHIST LAW, INHERITANCE aie ose 


JOINT MORTGAGOR-PLAINTIFF-APPELLANT, DEATH OF : See ABATEMENT 
OF APPEAL “ae coe ae a ik 


JUDGMENT TO DISCLOSE. REASONS FOR FINDINGS. ARRIVED. AT : See 
BuRMA HABITUAL OFFENDERS, RESTRICTION ACT, SECTION7 ... 


JUDGMENT WITHIN THE MEANING OF CLAUSE 13, LETYERS PATENT: 
See LETTERS PATENT, CLAUSE 13 ane ae wes 


JupicIAL PROCEEDINGS, STATEMENT MADE BY PARTY IN? See 
DEFAMATION “as ave aes ase a3 


JUDICIAL SEPARATION AND PERMAMENT ALIMONY, DECREE FOR— 


Effect of subsequent cohabitation. Held, tat a decrce for judicial © 


separation and for permanent alimony granted to a wife is 
annulled by subsequent cohabitation of the parties and does not 
revive on subsequent separation. Haddon v. Haddon, (1887) 18 
Q.B.D. '778—followed. Ratligan’s Law of Divorce in India— 
referred to.. 2 ; 


ELLEN Ma Noo v, WILLIAM PO THET Seabee Ue oe 


JURISOICTION, ORDER MADE WITHOUT, IF LEFT UNAPPEALED, EFFECT 
oF ; Seé AWARD FILED IN COURT sie ies Be 


JUISDICTION ON ‘APPEEAL, WHERE AMOUNT CLAIMED _EXCEEDS 
JURISDICTION OF ORIGINAL CouRT: See ACCOUNT, SUIT-FOR AN... 


LEAVE OF THE COURT, SUIT FILED WITHOUT, AGAINST INSOLVENT WHO 
WAS REFUSED HIS DISHARGE : See PRESIDENCY- TOWNS INSOLVENCY 
ACT, SECTION 17. ... see eas <ag 2 ewe 


LEGAL OWNER; SUIT FOR POSSESSION BY : See SUIT FOR POSSESSION - 


BY LEGAL OWNER ... = a Pa, aes 


LEGAL PRACTITIONER—Boycott of a Court—Throwing up a brief 
without obtaining consent, Where in pursuance of a resolution 
of the local Bar, to boycott a Magistrate’s Court, a pleader threw 

up his brief without first obtaining his client’s consent and left 
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his client undefended ; held, that the pleader was gcilty of 

unprofessional conduct Held, further, that an arrangcment 

arrived at with. his client whither on terms and Condi iens or 
otherwise for a consent subsequent to the pleader’s failure to 
appear and defend, wOuld not affcct his liability under the acmin-. 
istrative jurisdiction of the High Court. Obiter.--A pleader has 

duties and oblig: tions to his client in respect of the suit or matter 
which is entrrsted to him and is spending in Court. There is a 

fm ther and equzlly impu tant duty and ot ligation vpon him, vtz., 

tocc-operate with the Couit in the crde:ly and pu.e acministra- 
tion of justice. In the matter of Tarini Moan Barari and 
others, 26 C.W.N., 508—referred to. 


INTHE MATTER OF A PLEADER “es i: ee ase 265 


LEGAL PRACTITIONERS Acr (XVIII or 1897), SECTION 13—Pleader 
standing surety for a person a: rested cn a charge under section 
420, Indian Penal Code—Taking from the accused charge of 
troferty subsequently found to be property in respect of which 
offence had been committcd —Previous acqu:ttal in o criminal trial 
whether a bar to action on the same facts under the Legal Practi- 
tioners Act—Autrefois acquit. At the request of H. who was 
arrested on a ~harge under sccticn 42u of the Indian Peral Code, 
T, a legal practitioner, took charge of certain property which H 
had deposited with R. Subsequently H was released on bail, T 
standing surety for him ; after staying fora jew days in T's Fo.se, 
H thereafter disappeared. It then transpired that the prorerty 
Which T had.taken charge of was property in respect of which H 
had committed. an offence under section 429, Irdian Penal Code. 
Late-, H wasarrested and convicted in respect of the said property. 
T was then prosecuted and after a trial on alternative charges 
under sections 420, 411 and 414, Indian Penal Code, was acquitted. 
On the District Magistrate’s recommendation that on the- facts 
narrated, the High Court should take action against T under the 
Legal Fractitioners Act. Held, that in standing surety for H,. T 
was not guiltv Of unprofessional conduct and didnot act as a 
pleader. iield, furtier, that H was not acting in his p~ofessional 
capacity in taking charge of the property and keeping it for H, nor 
was he guilty of any criminal offence in so doing Held, further, © 
that proceedings under the Legal Practitioncrs Act are quasi- 
criminai, and where the facts have already formed the subject ofa 
criminal trial which has resulted in an acquittal, the principle of 
* Autrefois acquit ’? must apply. 


IN THE MATTER OF MAUNG Po TOK, A PLEADER me 491 


LEGAL REPRESENTATIVE IN EXECUTION PROCEEDINGS : See PRACTICE 168 


LETTERS PATENT, CLAUSE 13—Order giving directionsito the Commis- 
stoner appoinicd to take accounts, au order regulating procedure 
and not giving a fital decision as to the rights of parties whether 
atpealable—" Judgment” within the meaning of clause 13, Letiers 
Patent. In a suit for a partnership account, the Commissioner 
appointed to take the accounts mad@ an application, to the Judge 
on the Original Side of the High Court, for directions, as to whether 
he should only go into the accounts filed by the 4th defendant, the 
accounting party, or should also go into the accounts -f certain 
transactions that had taken place between the Ist and 4th defend- 
ants. The Court thereupon passed an order giving the directions 
asked for and against this order the Ist defendant appealed. Held, 
that the order of the Court, giving direct’ons being merely an 
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-order regulating procedure and not being one giving a final adjudi- 
‘cation of the rights of the parties, was not a ‘* Judgment”’ within 
the provision of clause 13 of the Burma Leiters Patent and, there- 
‘fore, wasnotappealable. Hadjee Ismail Hadjec Habecb v. Hadjee 
Mohamed Hadjee Joosub,13 Bengal L.R ,91; Raniendra Nath Roy 
v. Brojendra Nath Das, 45 Cal. 111; 7.V. Tuljaram Row v. 
M.K.RV. Alagappa Chettiar, 35 Mad.,1 ; The Justices of the 
Peace for Caicutta v. The Oriental Gas Company, Limited, 8 Bengal 
L.R., 483—followed. 


Yeo ENG BYAN v, BENG SENG & Co. AND OTHERS es 
LETTERS PATENT, C1 AUSE 34 : See AWARD FILED IN COURT ae 


Limitation Act (IX oF 1908), secTION 5—A pplication to set aside 
ex-parte decree—Application to set aside the order of dismissal of 
a petition under Order 1X, Rule 13—Negligence of an agent not a 
fround for revicw, Held, that the provisions of section 5 of the 


‘Limitation Act do not apply to an application to set aside an. 


.ex-parte degree, nor to an application to set aside an order of dis- 
missal jor default. Held also, that negligence on the part of an 
agent of a party is no justification for review of an order of dis- 
‘missal of an application for default. 


Ma Naw Naw AND ONE ?. V.E.S.S.M. SOMASUNDARAM CHETTY 


‘Limitation Act (IX oF 1908), ARTICLE 49—Original possession per- 
missive— Possession settling up a claimto ownership, time when 
limitation begins to run. Where the original possession of 
property had been permissive, Held, that a bare allegation on’ the 
part of the possessor, of her own ownership of the property did not 
change the character of her possession into an unlawful one but 
that her possession became unlawful only on herrefusalto comply 
with a formal demand for the return of the property and that, 
therefore, under Article 49 of the Limitation Act, limitation would 
begin to run only from the date of such refusal. 


MA Mary v. Ma HLa WIN dee fee pee, 


Limitation Act (IX oF 1908), AKTICLE 134—Sub-mort gagee in fosses- 
sion—Article 148, the appropriate article—Right of sub-mortgagee 
to remain in possession til] the sub-mort gage is redeemed. Held, 
that as against sub-mortgagees as such, the proper article of the 
Limitation Act toapply was Article 148 and not Article 134. Held, 
also, that a sub-mortgagee in possession was entitled to retain 


possession till his sub-mortgage had beenitself redeemed andthat , 


a payment to the mortgagee, with notice of the sub-mortgage, 
could not affect the sub-mortgagee. Drigpal Singh v. Kallu, 37 
All., 660; Nga Kye v. Nga Po Min, 2 U.B.R. (1904-06), sub- 
mortgage, 1 ; Tairamaya v. Shibelizaheb, 44 Bom.,614—followed ; 
Narain Das v. Kazi Abdur Rahim, 24 C.W.N., 690 ; Seeti Kutti 
v. Kunhi Pathumma, 40 Mad., 1040—distinguished. 


Ma MyYat GYI AND ONE v. MA MA NYAN AND FOUR v8 
LimiraTion AcT, ARTICLE 181: See APPLICATION TO SATISFY 
PAYMENT —«. oe wee avs iiss 


LLIQUIDATOR OF A CO-OPERATIVE SOCIETY, ACTION OF, WHETHER 
QUESTIONABLE IN A CIVIL CouRT : See CO-OPERATIVE SOCIETIES 


AcT aa ee aes wee : wo 
Lis:PENDENS ; See ADMINISTRATOR APPOINTED] UNDER THE INDIAN 
SuccEssion ACT... cae es ae abe 
‘LOWER Burma Courts ACT, 1900: See ACCOUNTS SUITFOR,ON ©... 
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MAHOMEDAN WILL, PROBATE NOT NECESSARY TO MAKE IT ADMISSIBLE 
IN EVIDENCE : See SPECIFIC RELIEF ACT, SECTION 42 sas 


MAGISTRATE NOT BOUND TO MAKE LOCAL ENQUIRY IN PROCEEDINGS 
UNDER PREVENTIVE SECTIONS OF THE CRIMINAL PROCEDURE 
CopE : See CRIMINAL PROCEDURE CODE, SECTION 110 08 


MAINTENANCE OF CHILD, MEANING OF ‘‘UNABLE TO MAINTAIN 
ITSELF ” ; See CRIMINAL PROCEDURE CODE, SECTION 488 Sie 


MALICE, BURDEN OF PROOF OF, ON OCCASION OF QUALIFIED PRIVILEGE } 
See DEFAMATION ©... oae ake x3 see 


MALICE, PROOF OF, WHETHER NECESSARY IN SUITS FOR WRONGFUL 
ATTACHMENT OF PROPERTY OF THIRD PARTY.: See ATTACHMENT 


OF GOODs OF A THIRD PARTY a Po 
MAPS AND REVENUE REGISTERS, PROBATIVE VALUE OF ; See EVIDENCE 
ACT, SECTIONS 23 AND 91. coe ans ~ 


MANUFACTURER, PRIOR USER OF TRADE-MARK BY : See ‘TRADE-M ARK.. 


MATRIMONIAL Law—Parties Christ ians at the time ofmarriage—Su bse- 
quent reversion of the husbandto Animism—Cruelty—Refusal by 
‘the husbandto allow wife to live with him except under the orders of 
awifetaken after hisreversion toanimism—Whether such refusal 
amounts to desertion. Held, that-where the parties were Chris- 
tians at the time of marriage, the subsequent reversion of the 
husband to animism is not sufficient cause !or divorce.. Further, 
a mere change of. religion coupled with adultery is not sufficient 
cause for divorce, Held also, that to constitute a ground for 
divorce the husband must hae changed his religion and gone 
through a form of marriage with some other woman. Held 


further, that where a wife lives apart owing to a refusal by the- 


husband to allow her to live with him except under the orders of 
a mistress or a wife taken sutsequently, the husband has 
deserted the wife within the meaning of the Divorce Act. Held 
also, that such a refusal amounts in law tocruelty. Swatman v. 
Swatmait, 4 8. & T., 135—followed 


MauneG Mun v. Lapya Naw ae sa us we 


MERCANTILE DocUMENT— Construction of &eneral words following 
specific words— Doctrine of ejusdem generis, application of—. 
Held, that wherein a mercantile docuinent in which there is 
specific mention of a distinc! category followed by general words, 
the dectrine of ejusdém generis applies. Rex. v: Edmundson, 28 
L.J.M.C., 213: Tillmanus & Co. v. S.S. Knutsford Limited, 1908) 
L.R., 2 K. B.D., 402 ; Official Assignee V. M. E. Neikwara,1 Ran., 
158—referred to. J arman on Wills, 6th Edition—referred to. 


IN RE A. V. JOSEPH, INSOLVENT dea are 


MINOR, PROMISSORY-NOTE IN FAVOUR OF —Suit by the minor for the 
obligationonthenole. Held, that a promissory noteiin favour of a 
minoris not void and can be enforced. Mohori Beebeev. Dharma- 
das Ghose, 30 Cal., 539—distinguished. Rungarazu Sathrurazu 
& Co. v. Maddura Basappa, 24 Mad. L.J., 363—followed. 
Trevelyans’s The Law Relating to Minors, 5th Edition—refer ved to. 


SHARFSTH ALI v. NOOR MAHOMED ... * eee 


MORTGAGE BY CONDITIONAL SALE, WHEN A SALE WITH AN OPTION TO 
REPURCHASE 1S A: See SALE WITH AN OPION TO pe ae 
WITHIN A CERTAIN PERIOD... ne on 
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MORYGAGE WITHOUT PEGISTERED DEED. ORAL EVIDENCE HOW FAR 
ADMISSIBLE : See EVIDENCE ACT, SECTIONS 23 AND 9t 


MOTHER, IN CASE OF SALE OF LAND BY. WHETHER YOUNGER SON HAS 
THE RIGHT OF PRE-EMPTION : See PRE-EMPTION, RIGHT OF 


MUTUAL INFLICTION OF INJURY.WHEN NOT SUFFICIENT TO CONSTITUTE 
ATTEMPTED MURDER: See PENAL CODE, SECTION 307 


MvuTWALLi, EFFECT OF NON-APPOINTMENT OF A, IN THE WAKFNAMAH 
See SUNNI MAHOMEPAN Law 


NECESSARY PARTIES TO A MoRTGAGE SuiIt—Prior mort gagee—Person 
cluiming by a title paramount to that of the mortgagor—Civil 
lrocedure Code (V of 1908), Order XXXIV, rule. Held, that in 
a Suit to ‘enforce a mortgage, a prior mortgagee or a person 
claiming to retain possession of the land by a title paramount to 
that of the mortgagor, is not a necessary party and that the 
a: estion of his paramount title cannot be litigated in that svit. 
Jag geswar Dutt v. Bhuban Mohan Mitra, (1906) 33 Cal., 425— 
followed. Nga Faw E v. Nga Sin, U.B.R., (1910-13) 92— 
distinguishcd. Gour’s Transfer of Property Act— referred to. 


MaunG SAN Myainc v, U PonGyaw ° cae 


NFCFSSITY FOR ISSUE OF NOTICE TO SURETY FOR JUDGMENT-NEBTOR, 
IF ACTION PROPOSED TO BE TAKEN : See Civit PROCEDURE CobE, 
SECTION 145 a sis ee ae awe 


NEGLIGENCE OF AGENT NOT A | GROUND FOR REVIEW : See ‘LIMITATION 
ACT, SECTION 5 “8 on see ae eo 


New ARRANGEMENTS. BETWEEN 1HE PRINCIPAL AND PURCHASER 
INTRODUCED BY THE BROKER : See PRINCIPAL AND BROKER 


NoMINATICN OF A BENEFICIARY UNDER A PROVIDENT Funp— 
Subscriber a Burman Buddhist—Effect of the nomination and 
subsecuent payment to nominee after death of subscriber—Held, 
that the nomination of a person for payment byan association ora 
provident fund on tbe death cf a subscriber, was a testamentary 
disposition and therefore invalid where the subscriber was a 
Burman Buddhist. Heid, also, thatwhere the association or fund 
made payment to the nominee, the nominee held the money as a 
trustee for the heirs of the deceased subscriber. Daw Khin and 
One v. Ma Tha Nyoon and One, Civil Regular 441 of 1920 of the 
Chief Court of Lower Burma ; 12 re Williams, Williams v. Bail, 
L.R. (1917) 1 Ch. 1; Nana Tawkar v, Bhawni Boyee, 43 Mad., 
728—followed. Florina Martiesv. M. L, Pinio, 33 Mad. L, Je 416— 
distinguished. 


Ma Nu v. Ma GuN See nee ipa 
NON-BAILABLE CASES, ‘GRANT OF BAIL IN : See Bath xa 


NON-USER OF RIGHT-OF-WAY WHETHER SUFFICIENT TO ESTABLISH 
ABANDONMENT : : See RIGHT-OF-WAY “os ae 


OBJECT OF THE WAKF WHETHER NECESSARY TO BE DECLARED : See 
SuNNt MAHOMEDAN Law  .... = ous Re 


OMISSION BY THE REGISTRING OFFICERTO NOTE ON THE DOCUMENT 
WHY AN EXECUTANT waS ABSENS, A FORMAL DEFECT IN PROCE- 
DURE ONLY : See UPPER BURMA REGULATION II oF 1897 ants 


ORAL EVIDENCE TO PROVE UNRFGISTERED MORTGAGE HOW FAR ADMIS- 
SIBLE : See EVIDENCE ACT, SECTIONS 23 AND 91... eae 
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PAGE 
‘ORAL EVIDENCE TO SHOW THAT PROMISSORY NOTE WAS TAKEN AS 
SECURITY, WHETHER ADMISSIBLE : See EVIDENCE ACT, SECTION 

2, PROVISO 3 - oe oo wee wn see 482 
‘ORAL EVIDENCE TO SUPPLEMENT A PATENT DEFECT IN A DOCUMENT, 
WHEN ADMISSIBLE : See SALE WITH AN OPTION “TO REPURCHASE 

WITHIN A CERTAIN PERIOD... oon eee mee 113 
‘ORAL EXPLANATION BY THE HUSBAND, CONTENTS OF DocUMENTS 
WHETHER CONSTITUTING A VALID ORAL DIVORCE; See Sunni 

MAHOMEDAN Law ... age sera oes oe 400 

OrRAsSA, DEFINITION OF : See ORASA eee a see 693 
-ORASA'S SHARE, WHETHER DIVESTED IF LEFT UNCLAIMED TILL THE 

SURVIVING PARENT'S DEATH : See PRACTICE en ave 168 


“‘OraSA "— INHERITANCE— BUDDHIST LAW— Position and rights of — 
- Definition of —Family consisting of sons and daughters the eldest 
of whom isadaughtcry. In so far as the decisions of the Burma 
Courts whether expressly or by implication are adverse to the 
rights of theeldest-born dayghter, they undoubtedly proceeded 
ou andinsuificient consideration of the status assigned to the first 
born child by the Burmese Buddhist Law «as embodied in the 
Dhammathatsand expressed in tie existing customs and usages. 
The eldest-born child occupies an extraordiuary favoured position 
“as compared with the younger children, inasmuchas the parevts, 
to use the quaint language of the Vslasa “ obtained the child 
by their earnest prayers at the commencement of their wedded 
life, and acyuired the property with his or her assistance.” 
An “‘orasa” child is the eldest born child capable of undertaking 
the responsibilities of a deceased parent and the status of “orasa” 
does not depend rpon the cbild, if a son, surviving the father or, 
if a daughter, 's irviving the mother, The three essential condi- 
tions for the existence of the status of ‘‘orasa” are that (a) the 
child is the first-born; (6) the child attains majority: (¢) the 
child, being a son, helps in the acquisition of the family properties 
and the discharge of the father's responsibili.ies, or beiag a 
daughter, helps tae mother in the management and control of the 
family properties and household. -Held, that the appellart’s 
- father. who was the eldest son but the second-born child had 
“not the status of an“ orasa” child. Kinwun Mingyis Digest, 
Volume 1; Richardson's Edition of Manukye—zeferred to. 
Po Zan v. Maung Nyo,7 L.B.R., 27; Ma Mya Tin v. Maung Po 
Thin, P.J.L.B., 585 ; Ma NanGyaw v. MaungShwe Ket, 10 Bur. L.R., 
234 ; Maung San Dwav. Ma Min Tha, Chan Toon’s L.C., Volume 
ll, page 207 ; Fo Hman v. Maung Tin, 8 L.B.R., 113 ; Ma Saw 
Negwe v. Ma Thein Vin, 1 L.B.R., 198 : and Ma Thin v. Ma Nyein 
E,3 B.L.T., 6—overruled. Mz Min Din v. Mi Ble, (1904-06) 
U.B.R. Bud. Law: Inheritance, p. J}1—dissented from. Tun 
Myaing v. Ba Tun, 2 L.B.R., 292::Ma The O v. Mi Shwe, 
(1914-16) 2 U.BR., p.46; Nga Lu Daw v. Mi Mo Yi, (1914-16) 
2 U.B.R., p.66atp. 72, Mi Kin Lat v. Nga Ba So, (1904-06) 
2 U.B.R. Bud. Law, Divorce, vn. 3; Ma Ba We v. Mi Sa U, 
2L.B.R., 174 at p. 182; Maung Hine v. Ma Sein, 9 L.B.R. 191 ; 
Ma Lay v. Tun Shwe, 10 L.B.R., 10; Ma Mev. Ma Myit, P.J.L.B., 
43 ; Maung Sek Kaung v. Maung Po Myin,1L.B.R. 23 ; MaThin 
‘v. Ma Wa Yon, 2 L.B.R., 255 F\B.; Tha Tu v. Maung Bya 
4 L.B.R., 181; Ma Ein Thu v. Maung Hla Dun, 5 B.L.T., 3; 
Ma Kyi K iv. Ma Thein,3 L.B.R., p. 8 ; Mi Saung v. Mi Kun, 
Chan Toon’s L.C. Vol. I, p, 198 at p. 204, per Jardine, J.C.; Ma 
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Mi v. Ma Myit, Chan Toon’sL,C., Vol. I, p. 275 ; Ma Mya Thu 
v. Maung Po Thin, Chan Yoon’sL.C., Vol. II,p. 61; Anleathan 
v. Mi Tha Ta U, Chan Toon’s L.C., Vol. It, p. 65: + "Maung Seik 
Kaung v. Maung Po Nyeit, Char. Toon’ s L.C., Vi ol. TT, p: 67 3 
Sarkar’s Hindu Law of Adoption, 2nd Edn., p. 57 ; Ma Saw 
Ngwe v. MaT hein Yin, Chan Toon’sL.C., Vol. II, p. 210; Conflict 
of authority, Vol. iI, p. 37; Ma Gun Bon v. Maung Po Kywe, 
(1897-1901) 2 U.B.R., p. 66 ; Po Sein v, Po Min, 3 L.B.R. 45 ; Ma 
Su v. Ma Tin, 6 L. B. R, 77 ; “Conflict of Authority on Buddhist 
Law, Vol. II, p. 51; Fha Dun v. Waing Gyi, Civil Second Appeal 
No. 302 of 1909 of the J.C.U.B’s Court ; Stokes’ Hindu Law 
Books, 410 ; Mayne’s Hindu Law, p. 82 (7th Edn.) ; Tagore Law 
Lectures, 1880, p. 515; Forchammer’s Jardine Frize Essay, 
p. 49 : Stokes’ Of. Chit, p. 498 ; Ma Hnin Bwin v, U Shwe Gon, 
8L.KB.R.1; MaThiv MaNu,S. Li: B., 70 ; MiSaungv. Mi Kun, 
$.J.L.B., 115; ; Maung Po Lat v. Mi Po Le, SJ. L.B., 212 ; Ma On v. 
Ko Shwe 0, S.J. L.B., 378 ; Maung Sa So v Mi Han,- (1892-96) 2 
U.B.R.,p. 171 ; Ma Min Tha v. Ma Naw,(1892-96) 2 U.B.R., p. 581 ; 
Maung Pan v. Ma Hnyi, (1897-1902) 2 U.B.R., p. 104; 
Maung Mu wv. Maune Po Thin, 1° L.B.R. 50; Ma Hunin 
.Gaing v. Ma Tha Li, 4 B.L.Y., 74; Mi Saw Myin v. Mi 
Shwe Thin, (1910-13) 1 -U.B.R., 125; Ma Thit v. 
Maung Tun Tha, 8 B.L.T., 138 ; Maung KaGuv. Ma Hnin Ngwe 
8 B.L.T.,; 196 ; Ngwe E v. Nga Aung Thein, (1914-16) 2 U.B.R., 
37 ; Mi Hlaing v Mi Thi, (1914-16) 2 U.B.R., 40; Skwe Po 
v. Maung Bein, 8 L.B.R., 115 ; Kyi Hlaing v Ma Htu, 8 L.B.R., 
189 ; Ma Sein Tonv. Ma Son, 8 L.B.R., 501 ; Chan Thav. Mi Ma 
Pyu, 9 B.L.T., 95; and Tun Tha v. "Ba Thit, 9 L.B.R., 56— 
referred to. 


KIRKWOOD AND ONE », Maunc.SIN a8 iis 


“ORDER GIVING DIRECTIONS TO COMMISSIONER TO TAKE ACCOUNT, 
WHETHER A JUDGMENT : See LETTERS PATENT, CLAUSE 13 eee 


ORDER MADE WITHOUT JURISDICTION, EFFECT OF : See AWARD FILED 
In COURT oa: See oe ses see 


ORDER II, RuLE 2: See Civit PROCEDURE CODE (V OF F 1908), SECTION 
11, EXPLANATION 4 . eee aes ‘ate 


ORDER XXI, RULE 21 AND Bp cee XXXVUI: See PRACTICE 
ORDER XL; ; See PRACTICE 


-ORDER OF ARREST AND ATTACHMENT BEFORE JUDGMENT, WHETHER 
APPEALABLE : See PRACTICE ... oe eee see 


PARABAIK, ENTRIES IN EVIDENCING A MORTGAGE—The entries alleged 
to be copies from the original in the hands of the mortgagee—Evi- 
dence Act (I of 1872), section 66—Presumpt1on fromlong and peace- 
ful possession as owner, The plaintiffs sued for redemption based 
on a mortgage said to be evidence bya parabaik deed dated in 
1216 B.E;, and on a subsequent further advance madein 1229 B.E. 
(i.e, about 56 years prior to suit). The plaintiffs’ parabaik was 
produced but it was admitted by the plaintiffs that the entries 
therein were not the original entries. but copies made from tive 
original parabaik in the possession of the mortgagee, Held, that 
as no notice to produce the orginal was given to the defendants, 
the plaintiffs’ parabaik was not admissible in evidence. Held, 
,urther, that, even if notice to produce has been given, the plain- 
tiffs’ parabaik to be admissible in evidence must be proved to be a 
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true copy of the absent original parabaik. Heid, also, that in the 
circumstances, and jn the face of long and peaceful possession as 
owners by the defendants, the burden of proving the mortgage lay 
very heavily on the plaintiffs. Mile Byu v. MiShwe Mya, (1907- 
08), 2 U.B.R., Evidence 13—followed. 


Maunc Po Ni AND ONE.V. MA SHWE KyI AND THREE os 


PART PER FORMANCE, EQUITABLE DOCTRINE OF :See SuIT FOR Pos- 


SESSION BY LEGAL OWNER sa 
PAYMENT, DEFENCE OF AND SET-OFF : See SET-OFF 
PECUNIARY JURISDICTION OF A COURT TO ENTERTAIN A SET-OFF, HOW 

» DETERMINED : See SET-OFF ... a as ome 


PENAL CoDE (XLV oF 1860), SECTION 307—Mutual infliction, in the 
absence of eyc-witnesses, of tnjury ina fight—tlea of self-defence 
or provocation—Evidence Act (I of 1872), section 103—Conviction 
under section 326, Indian Penal Code, the appropria‘eone, The 
two appellants in the course of a fight inflicted on each. othe 
injuri¢s.so se-ious that their dying depositions had to be taken 
in both cases, There was no eye-witness to tive occurrence ; and 
the evidence in each trial consisted of that of the complainant, 
the corroborative evidence of the wounds of the complainant and 
the admission of the accused that he was himself wounded in 
the occurrence. In separate trials, each was convicted of an 
offence under section 307 of the Indian Penal Code. Held, that as 
either of theappellants would be entitled, in the event of the other 
dying of the wounds, to the benefit of a reasonable doubt and to 
plead that the case came within exception 4 tosection 300 of the 
Penal Code, neither appellant could be legally convicted under 
section 307 of the Penal Code. Held, also, ihat under section 105 
of the Indian Evidence Act, the burden of proof of self-defence or 
provocation being in each instance on the acc:sed, neither appel- 
lant could under the circumstances claim these defencesand that” 
section 326 of the Penal Code was the proper section for the con- 
viction of each of the appellants. 

Noa Po Tuark v. KING-EMPEROR _... ‘ 


PENAL CopE!XLV oF 1860): SECTION 403—Stolen property found 
with the accused—Absence of proof of the date whea accused 
obtained possession—Section 411 the relevant section-- Guilty 
knowledge—Inference from the accused’s silence asto the 
person from whom le received the property—stolen articles 
forming the contents of a single parcel—Conviction on 
several charges, mm vespect of the various articl:s —Penal 
Code, section 411. Held, that where valuable jewellery 
which was stolen or otherwise lost to the owner is found 
under circumstances of grave susnicion in the possession of 
the accused about two years after the theft or loss and the accused 
refuses to disclose the name of the pe:son from whom ‘he 
received the samé or to give the particulars as to the origin of 
his possession, the Courtis eatitled to draw an inference of 
guilty knowledge on the part of the accused. Held, also, that 
where it is proved that nearly two years after the owner’s loss 

" of his property the accused is found to be retaining possession of 
the same knowing it to be stoien p-operty, but there is no 
evidence as to when he first acquired such possession, the 
section of the Penal Code applicable to the case is section 411. 
Held, further, that where prope-ty stole1 formed the 
contents of a Single parcel, a single offence in respect of 
all articles contained in the parce’ and not separate offences in 
respect of the different articles should be treated as the basts 
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of the conviction, Krishna Shahaii, (1897) Unrep. Crim. 
Cases, 1927 ; Skaik Moneah, (1867: I] W.R.-38; Har Dial, 
(1905) P.L.R. No. 144 of 1905—fellowed, 


RaM PERSHAD v. KING-EMPEROR... sau? = 


PENAL Cobre (XVL oF 1860), section 468-—Servant giving a false 
account of the loss of goods entrusted to him—Presum ption of inis- 
ap propriation—Rvidence Act (1 of 1872), seclions 106,114. Where 
property is entrusted to a servant and such servant fails to return 
it or to account for it orgives an account which is shown to be false 
and incredible, jt is ordinaiily a reasonable inference that he has 

- criminally misappropriated the preperty so entrusted to him and 
dishcnestly converted it to his own ase Inasuchcases the Courts 
are entitled to draw hostile inferences and presumptions from the 
action and statements of the servant, 


Sona MEAH v. KING-EMPEROR Po Po zea 


PENAL CODE (XLV oF 1860), SEcTiONS 420, 511—Altempi to cheat— 
Sending notice of a fire to an Insurance Company—Claims made 


for dam:ge by fire accompanied by declarations deliberately false ~ 
—Attemptand preparation. The first accused insured his paddy in . 


certain godowns with three Fire Insurance Companies and, en the 
godowns b2ing burnt down, he first sent the Insurance Companies 
notices informing them of the fire and subsequently presented his 
claims in which he deliberately made false statements as to the 
quantity of paddy stored in the godowns and destroyed bv the fire. 
Heli, that the sending of the notices was in act of preparation but 
when the accused foliowed up these notices with the actual claim 
papers, he committed himself to a representation of fact which 
being false to his acknowledge must be regardedas an Overt-act 
towards the commission of the offence of cheating—an: ct which 
had gone beyond the stage of preparation. In the matter of 
R. Mac Crea. 15 All., 273—referred. 


Maune Po Hayin AND ONE v. K1NG-EMPEROR tos 
PERMISSIVE. POS3ESSION WHEN CONVERTED INTO ADVERSE POSSESSION: 


See LIMITATION ACT, ARTCLE 49 ee : use 
PERSONS JOINED BY COURT UNDER ORDER XLI, RULE 20, MUST BE 
INTERESTED IN THE ‘APPEAL : See CIVIL PROCEDURE CODE tas 


PETI'IION BY A CREDITOR FoR WINDING UP TO BE REJECTED WHERE THE 
- COMPANY HAS A boud fi: fe DEFENCE TO HISCLAIM : See COMPANIES 
AcT Sem wee ae Ae, wee ete 


PETITION IN INSOLVENCY AGAINST IbURMAN BUDDHIST COUPLE—. 
Joinder in one petition by creditor—Provincial Insolvency Act 
(V of 1920), sections 15, 18, 79 (2), 61 (4) (Act III of 1907) 
Provincial Insolvency Act, section 47—General Clauses Act (X of 
1897), section 13, Held, that asingle petition in insolvency may 
be filed under the Provincial Insolvency Act, 1920, against a 
isurmese Buddhist husband and his wife, where they were alleged 
to be jointiy indebted to the petitioning creditor and to have 
cominitted a joint act of insolvency. Bol setti Mammaya v. Kalla 
Kottaya and others, 44 Mad., 810—followed. Kali Charan Saha v, 


Hari Mohan Basak and others, S81C., 531; Sarada Prasad Ukil 


v. Ram Sukh Chandra, 2 Craig 3{8— dissented from. 


_Maune Kyi Ho anv ONE v. S.M.A.L. ARUNCHALLAM CHETTY 
PLEADER STANDING SURETY FOR AN ACCUSED PERSON NOT PROFES- - 


SIONAL: MiscoNDUCT : See LEGAL PRACTITIONERS ACT, SECTION 
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POGGALIKA GIFT OF A MONASTERY : See BUDDHIST ECCLESIASTICAL 
Law . des ses ea “Bs 


PussESSION AS A RESULT OF A USUFRUCTUARY MORTGAGE, INCOMPLETE 
FOR WANT OF REGISTRATION, RIGHTS AND LIABILITIES Game « See 
SUIT FOR POSSESSION BY LEGAL OWNER eee vee 


POSSESSION AS A RESULT OF SALE, INCOMPLETE FOR WANT OF REGIS- 
TRATION, RIGHTS AND LIABILITIES UNDER: Sce SUIT FOR POSSES- 
SION BY LEGAL OWNER aes oe. sae woe 


POSSESSOR BY PEKMISSION OF OWNER, WHETHER HE CAN MAKE HIS 
POSSESSION ADVERSE BY SETTING UP CLAIM TO OWNERSETY' « See 


LIMITATION Act” se we ood see? 
PoTHupAW, RIGHT OF A, TO INHERIT : See RuppHIsT LAw “ve 
PowWER OF COURT TO ORDER SIMULTANEOUSLY BOTH ARREST AND 

ATTACHMENT BEFORE JUDGMENT ; See PRACTICE awa re 
PowER OF CouRT. IN EXECUTION OF ARBITRATOR'S AWARD : See AWARD 

FILED IN COURT... coh ae, mee ele 


POWER OF: DIsTRICT MAGISTRATE TO DIRECT FURTHER ENQUIRY 
UNDER CHaPTER VIFI, CRIMINAL PROCEDURE CODE : See CRIMINAL 
PROCEDURE CODE, CHAPTER VIII wis a a 


PRACTICE—Civil Procedure Code (V of 1908), section 104- Order XLII 
— Order of arrest and attachment before judgment, whether appeal- 
able—Order XXI, Rule21 and Order XXXVII— Power of Court to 
order simultaneously both arrest and atlachment before judgment 
— Attachment before judgment in mortgage suit, whether permis- 
sible—What are the requisite grounds forordering arrest or atiach- 
‘nent before judguient. Held,that an appeal lies from an order of 
arrest or attachment bzicre jadgment. Held, also, that the Covrt 

-has power in its discretion, limited by the provisions of Order 
XXXVILI of the Civil Procedure Code, to order before j: adgment 
simultaneously tlie arrest of a defendant and the attachment of his 
prsperty. Held, further, that where it is proved that the defen- 
dants have avoided a conditional order cf arrest before judgment, 
have considerably reduced the stock without attempting to 
replenish it, have failed to furnish either security or proved that the 
goods attached were suffizient in value to cover the plaintifi’s 
claim, the Cou.irt exercised a proper dis retion in m: king absolute 
the couditional orders of arrest and altachment. Semble :— 
Under special circumstances, even in a mortgage svit the 
property mortgaged may become liable to attachment before judg- 
ment. Chenna Pemaji v. Ghelabt Narandas, (\883)7 Bom., 301 ; 
Jogeniaya Daser,. Baidyanath Premanick, (1919) 46 Cal., 245 - 
referred to. 


K. O. M. Syep Hoossein v. S.R.M.M.C.T. CHETTIAR FIRM 


Practick—Counter-claim. whether admissible—Civil Procedure Code 
\V of 1908) silznt—S pecific performancs:, an equitable and discre- 
tionary relief. Held, tnat though the Civil Procedure Code does 
not provide for counter-claims, there is nothing to prevent a 
Judge treating the coznter- claim as plainti in crass suit and hearing 
the two tegetner, if the counte:-claim is properly stamped. 


Saya Bya AND ONE «. Maunc Kyaw SHun ae 


PRACTICE—Order granting permission to administratrix to sell 
immoveable property. whether appeal lies from—Probate and 
Administration Act (V of 1881), section 86—Civil Procedure 
Code (V of 1:08). section 105—Counsiderations which should. 
guide the Court in granting permission to sell immoveable 
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property. Held, that an appeal lies from an order of the District 
Judge granting permission to an administrator to sellimmoveable 
property and that section 105, Civil Procedure Code, did not 
appear to affect the provision of section 86, Probate and Adminis- 
tration Act, Per Pratt, J.—‘‘ It was not desirable that permission 
should be given to sell immoveable properties not in the posses- 
sion of the administratrix, to some of which third parties claimed 
an absolute title and others of which were subject to ostensible 

- encumbrances, unless it was proved that other.properties. not the 
subject of contention, were unavailable forsale. TheCourt ought 
also to have satished itself that the sales were necessary. and in 
the interest of the estate as a whole.” Abiram Dassv. Gopal 
Dass, 17 Cal.,48 ; Brojo Nath Palv. Dasmony Dassee,2 C.L.R., 
589—referredto. Uma Charan Dass v. Muktakeshi Dasi, 28 
Cal. , 149—followed. ‘Kalimuddin v. Maharui, 39 Cal., 566 — 
dissented from. 


Haji Pu AND THREE v. TIN TIN ies nee ae 117 


PRACTICE--Second appeal--Legal representalive,tn exccution proceedings 
of judgment-debtor, claiming attached property as Ins own—Crvil 
Procedures CodelV of 1908) see ion 47, Order XX1, Rulc 58 et. seq.— 
Necessity for the Courts to exercise care and attention in enquiries 
under section 47, Code of Civil Procedure—Buddhist Law—Orasa’s 
share left unclaimed tillthe death ofthe surviving parent—Claim 
after surviving parent's death for orasa’s share. Where a petson 
who is a party to execution proceedings as the legal representative 
of a deceased judgment-debto;, takes objection to the attachment 
of certain property as being his own property and not that of the 
deceased judgment-debtor, held, that this is a question arising 
between the partiés to the suit within the meaning of section-47 ot 
the Civil Procedure Code and that therefore a second appeal lies. 
Held also, that in inquiries under section 47 of the Civil Procedure 
Code, especially those involving the determination of the rights of 
Parties, where the legal representatives of the deceased judgment- 
debtor have been brought in the Courts should exercise due care 
and attention in the taking of evidence and in the p:ocedure 
adopted. Held further,. that the death of the surviving parent 
* within 12 years {from the deathef the other parent, docs not deprive 
the oraSa of his right to the quarter share ; and that nutwithstand- 
ing such death, he couldstill claim, within the pe-ied of limitation, 
his vested quarter share. Chowdhry Wahid Ali v. Mussamat 
Jumaceé, (1872) 11 B.L.R.,149 ; Ma Sein Ton v, Ma Son, (1915) 
8L.B.R., 501; Maung Pan On v. Maung Tui Tia, (1921) 11 L.B.R., 
292 ; Ma Min Tha v. Ma Naw, 2 U.B.R., (1892-96) 581; Mi Saw 
Min v. Mi Saw Thin, 1 U.B.R. (1910-13) 125 ; Shwe Po v. Maung 
Bein, (1914) 8 L.B.R 115; ?un Tha . Ma Thit, (1915) 9 L.B.R., 
56—referred to. Ajo Koer v. Gorak Nath, (1914) 19 C.W.N., 517 ; 
Arundadhi v. Natesha, (1882) 5°Mad. 458 ; Dulla v. Shib Lal, 
(1916) 39 All., 47 ; Gokul Singh v. Kisansingh, (1910) 34 Bom., 
546 ; Kuriyali v. Nayan, (1883) 7 Mad., 255 ; Madhusudhan Das v. 
Govinda Peria,(1889) 27 Cal..34; Nimbz v, Sitaram,(1885) 9 Bom., 
458 ; Puncanun Bundopadiya v. Radia Bibi, (1890) 17 Cz1., 711 ; 
Rajrup v. Rangolum, (1888) 16 Cal, 1; Seth Chand Mulv. Durga - 
Dei (1872) 11 B.L.R., 149—followed. 


_V. T. ARUNACHELLAM CHETTY v. MAtnG San NGWE ws 168 


PRACTICE— Sentence on accused under section 379, Indian Penal Code, 
set aside and committal of accused to Sessions under section 397 
ordered by the High Court —Committal proceedings, what should be | . 
done in. Where the appellant was tried and convicted under 
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section 379 of the Indian Penal Code and his conviction was set 
aside and committal to the Sessions under Section 397 was 
ordered by the High Court, held, that the committing Magistrate 
should have merely re-opened the original proceedings, frame a 
fresh charge, explained it to the accused, required him to give in 
his list of witnesses for Sessions, and after examining (if he thought 
fit), any of those witnesses who had not already been examined, 
commit the accused by a-short formal order 


NGca Myaine v. K1ING-EMPEROR eee as > aes 


PRE-EMPTION, RIGHT OF, WHETHER EXERCISABLE BY STEP-CHILDREN 
IN PROPERTY PURCHASED BY DECEASED MOTHER AND HER SECOND 
HUSBAND : Se¢é BURMESE LuDDHIST Law, PRE-EMPTION ian 


PRE-EMPTION, RiGHT OF—Sale by a niother of land left by her 
deceased husband—Right of a younger son—Pre-emption by one 
of the several persons. Held, that on the sale by a mother to a 
stranger of land, left by a deceased father, the children can have 
noright of pre-emption as they are not cc-heirs with the mother 
and as the right of pre-emption exists only amongst co-heirs and 
is enforceable onlv against the person or persons who inherited 
jointly with the claimant. Semble:—A co-heir may individually 
bring a suit for pre-emption if he joins the other co-heirs as 
defendants. Ma Sein Ton v. Ma Lon, 8 L.B.R., 501; Ye Nan Ov. 
Aung Myat San, 8 L.B.R., 466—followed. Mo Thi v. Tha Kwe, 
4 L.B.R., 128—dissented from. 


Maunec Ba CHO AND TWO v. MAUNG SAN TIN AND TWO 


PRE-EMPTION BY ONE ONLY OF THE SEVERAL PERSONS ENTITLED : Sce 
_PRE-EMPTION, RIGHT OF ore ee oes wee 


PRE-EMPTION, RientT oF—Sale by a mother of property. left by her 
deceased husband—Whetler a younger son has a right of pre- 
emption, Held, thata-younger son, not being with his mother a 
co-heir Of his deceased father, has no right of pre-emption in 
respect of property left by his father. Mo Thi v. Tha Kwe, 4 
L.B.R., 128—referred to. YeNan Ov. Aung|Myat San, 8L.B.R., 
466— followed. : 


MAUNG SAN TIN v. MA PHET PU AND FOUR OTHERS 


PRELIMINARY ORDER IN WRITING SPECIFYING SUBSTANCE OF INFOR- 
MATION AND PERIOD OF RESTRICTION, NECESSITY OF : See 


HABITUAL OFFENDERS RESTRICTION ACT mstor 
PREMIUM, EFFECT OF RECEIPT OF ; See. INSURANCE ae Se 
PREMIUM, NECESSITY TO SETTLE : See INSURANCE oes erase 


PRESIDENCY Towns INSOLVENCY AcT (III oF 1909), sEcTION 17, 
PROVISO AND PARAGRAPH 23 SECOND SCHEDULE-—Secured creditor's 
claim to interest at contract rate. Held, that a secured creditor of 
an insolvent is entitled to interest on his debt at the contract rate 
up to the time of realisation. 


IN THE MATTER OF BULABAT SAGERMULL, ANINSOLVENT ... 


PRESIDENCY Towns InsoLvency AcT (III oF 1909}, SECTION 52, 
CLAUSE 2 (c)—Goods in the possesston, or disposition, of the insolvent 
in his trade or business—Construction of the words ‘in his trade 
or business.” Held, that the words “ goods iu the possession, 
order or disposition of the insolvent in his trade or business ” in 
section 52 of the Presidency Towns Insolvency Act, should not be 
used in their narrow sense but should be taken to mean goods in 
the insolvent’s possession, order or disposition for the purpose of, 
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or purposes connected with, his trade or business, that is to sey 
goods not merely visibly employed in his trade or business but 
acquired ior the purposes of the business, and used for those pur- 
poses. « The Colonial Bank v. Whinney, 30 Ch. D.; 261 ; Sherman 
v. Mason, L.R. (1899) 2 Q.B.D. 679—followed. : 


IX THE MAITER OF L, W. NasSE, AN INSOLVENT “ed 154 


PRESIDENCY-Towns INSOLVENCY Act (III oF 1909), sEcTIONS 52, 53— 
Execution of decree—Order, prior to adjudication of the judgment- 
- debtor, for satisfaction of decree by monthly instalments aud also 
for securityinthe form of amortgage on h1s im:noveable property, 
under Civil Procedure Code, Order 20, Rule '4 (2)— Unsuccessful 
attempts by the judgment-creditor to discharge the order for 
instalments and security and to proceed with the execution— 
Mortgage unexecuted up to date of adjudication—Civil Procedure 
Code, section 36. Where the Court acting under the provisions of 
O:der XX, Rule 11 (2) of the Civil Procedure Code, ordered that the 
judgment-debtor shall satisfy the decree against him by monthly 
instalments and shal, in the meanwhile by way of security for such 
monthly payments, execute in favour of the decree-holder a mort- 
gage on his immoveable property, Aeld, that the subsequent 
adjudication of the judgment-debtor could not affect the position 
of the decree-holder. Held further, that so long as the order for 
security remained undischarged, the fact that up to the date of the 
judgment-debtor’s adjudication, the mortgage ordered had not 
been executed owing tothe decree-holder’s unsuccessful attempts 
to have the order in question discharged so that he might forthwith 
be abie to proceed to execution, did not deprive the decree-hoider 
of his right to obtain from the insolvent judgment-debtor the mort- 
gage in accordance with the Court’s ordér. Chandra Kumar Dey 
v. Kusum Kumari Roy, 28 C.W.N. 187—referred to. 


ALLAN BROTHERS & Co. v. SHAIK JOOMAN SONS & Co. a, OLS 


PRESIDENCY Towns INSOLVENCY Acv (III oF 1909), secTION 17--Suit 
filed without leave of Court, against an insolvent who was refused: 
his discharge-—A pplication for such suit to be stayed pending the 
obtaining of such leave whether tenable. Held, that the refusal of his 
discharge to aninsalvent did not determine the insolvency proceed- 
ings and that the bar against the commencementof a suit against 
him efter the adjudication order continued t>% operate in spite of 
the refusal of his discharge. Held aiso, that a suit filed after such 
refusal withoxt the leave of the Court being barred at the com- 
mencemeat, the Court should not order a-stay of the proceeding 
pending the obtaining of the leave, but should reject the plaint 
under Order VII, Rule 11, of the Code of Civil Procedure. Inre 
Dwarkadus Tejbandas, 40 Bom., 235 ; Jcun Muchi v. Budhiram 
Muchi, 32 Cal. 339: V. M. Assan Mahamed Sahib v. M.A. Rahim 
Saliib, 43 Mad., 579—referred to. 


Rowe & Co., Ltp. v, TAN THEAN Talk wa oe 643 


PRESUMPTION AS TO THE CORRECTNESS OF AN ENDORSEMENT ON THE 
DOCUMENT BY 1HE REGISTERING OFFICER: Sce UPPER BURMA 
REGULATION II OF 1897 wx ee ba oe $9 


PRESUMPTION FROM LONG AND PEACEFUL POSSESSION AS OWNER: See 
PARABAIK sa ae see ese ae 397 


PRESUMPTION OF MISAPPROPRIATION MAY BE DRAWN FROM A FALSE 
ACCOUNT OF HOW GOODS ENTRUSTED TQ A SERVANT WERE LOST: . 
See PENAL CODE, SECTION 408 dec aioe aan © 876 
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PRESUMPTION OF DUE PRESENTATION OF A DOCUMENT DULY 
REGISTERED : Sec UPPER 3URMA REGULATIONS, II OF 1897 Aas 


PRESUMPTION OF GUILTY KNOWLEDGE OF STOLEN PROPERTY, WHEN 
TO BE DRAWN FROM THE ACCUSED’s Conpucr: See PENAL Cope, 
SEcTI0N 403 ove ove see aes oo 


PREVIOUS APPLICATION FOR EXECUTION AFTER THREE YEAhS FROM 
DATE OF DECREE, WHETHER A BARTO A SUBSEQUENT APPLICATION 
AFTER CERTIFICATION OF PAYMENT WITHIN TIME : See APPLICA- 
TION TO CERTIFY PAYMENT WHETHER A STEP IN AID OF EXECUTION 


PREVIOUS SUIT BETWEEN TiIE PARTIFS ADJUDIC\TING UPON THE 
EXISTENCE OF A PARTNERSHIP : See Res Judicata ... eee 


PREVIOUS ACQUITTAL IN A CRIMINAL TRIAL BARS PROCEEDINGS UNDER 
LrecaL PracTiTioNeks Act: See LEGAL PRACTITIONEKS ACT, 
SECTION 13 ove see eee” ooo es 


PRINCIPAL AND BROKER—Brokerage on sale of land—Inatility of 
the purchaser intrcduced by the broker to complete—New arrange- 
ments between the prencipal and the purchaser after the period 
fixed for the completion of the first contract—The fositio:: of the 
broker on this svcond arrangement being rescinded by the principal. 
Where a broker was commissioned to obtain a purchaser for a 
piece of land and as purchaser was found by him, who, however, 
having failed to complete the sale within a hxed period owing to 
his inability to pay ready money, and the principal enteied into a 
new arrangement direct with the purchaser, and such new arrange- 
ment was subsequently rescinded by the principal, /icld, that the 
broker was not entitled toclaim his commission Held, that the 
brokeiage was payable oaly for an actual sale, it being the broke1’s 
duty to introduce a person welling and able to complete the 
purchase. Held, further, that the second arrangement between 
the principal and the purchaser haviny been entered into by them 
only after period fixed for the completion of the saie for which the 
brcker was commissioned, the principal was not liable to pay 
brokerage on account of the new transaction. Fuassimghani v. 
King, (1898) 14 Times U.k., 392-—distin guished. 


Foucar & Co. v. M.C.T. MUDALIAR ... © ie Ses 
PROBATE AND ADMINISTRATION ACT, SECTION 86: See PRACTICE... 


PROBATE OF MAHOMEDAN WILL NOT NECESSARY TO MAKE IT ADMIS- 
SIBLE IN EVIDENCE : SeeSPECIFIC RELIEF ACT ‘ 


PROMISSORY NOTE, WHETHER ORAL EVIDENCE ADMISSIBLE TO PROVE 
THAT IT WAS GIVEN AS SECURITY : See EVIDENCE ACT,.SECTION 


92, PROVISO 3 aoe ae oom ase ame 


PROPERTY PURCHASED BY MOTHER AND HER SECOND HUSBAND, 
WHETHER STEP-CHILDREN CAN CLAIM PRE-EMPTION AGAINST STEP- 
FATHER : See BURMESE BUDDHIST LAw, PRE-EMPTION 5 
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PROOF REQUIRED: TO ESTABLISH AUTHORITY TO EXECUT PROMISSORY . 


NoTES : See Res Judicata ie ee ee one 


. 


PROVINCIAL INSOLVENCY AcT, 1907, sEcTION 47 : See PETITION IN 
INSOLVENCY AGAINST BURMAN BUDDHIST COUPLE ... ast 


PROVINCIAL INSOLVENCY ACT, 1920, SECTIONS 15, 18, 79 (2), 61 (4) : See 
PETITION IN INSOLVENCY AGAINST BURMAN BUDDHIST COUPLE ... 


PROVOCATION, DEFENCE OF ; See PENAL CODE, SECTION 307 atten 
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QUALIFIED PRIVILEGE : See DEFAMATION. ove ae 


RECEIPT 1N FORM OF PROMISSORY-NOTE, BURDEN OF PROOF oF 
PAYMENT OF CONSIDERATION : See SET-OFF eee see 


REDEMPTION OF A MORTGAGE WITH Possgession—Defence of a sale, 
subsequent to the mortgage—Sale invalid for want of registration. 
In suit for redemption, the defendants pleaded that subsequent 
to being put into posséssion as mortgagees in 1910, in considera- 
tion of a further payment made by them to the plaintiff in 1917, 
the land was sold to them outright but that they had no registered 
conveyance. It was found that the further payment had been 
made and that an invalid sale had taken place. Held, that the 
plaintiff could not be allowed to take advantage of his omission 
to give a registered conveyance and that the defendants were 
entitled to retain possession. Jfa Pyone and one v.Ma U and two, 
2B.L.J., 233 ; Ma Shwe On v. Maung Kywet, 9 B.L.T., 45; Maung 
Shwe Hmon Vv. Maung Tha Byaw, 11 L.B.R., 462 ; Venkatesh 
Damodar V Mallappa Bhimappa, 46 Bom., 722—followed. 


Ma Ma E anp TWo ». Maune Tun £5 a 


JREDEMPTION OF A USUFRUCTUARY MORTGAGE AND A SUIT FOR MESNE 
PROFITS FROM DATE OF REFUSAL TO PERMIT REDEMPTION, SUIT 
FOR: See CIVIL PROCEDURE CODE (V OF 1908), sEcTION lI, 
EXPLANATION 4... Tie ss a ee 


REFERENCE TO HIGH CoURT IN MAINTENANCE CASES, DUTY OF THE 
REFERRING COURT TO HEAR BOTH SIDES BEFORE MAKING 
REFERENCE : See CRIMINAL PROCEDURE CODE, SECTION 488... 


REFUSAL TO ALLOW WIFE TO LIVE WITH HUSBAND EXCEPT UNDER 
THE ORDERS OF A WIFE SUBSEQUENTLY TAKEN ‘AMOUNTS TO 


© 


’ CRUELTY : See MATRIMONIAL LAw wee ws Me 


REGISTERING OFFICER, OMISSION BY, TONOTE ON THE DOCUMENT WHY 
AN EXECUTANT WAS ABSENT, AMOUNTS ONLY TO A FORMAL DEFECT 
IN PROCEDURE : See UPPER BURMA REGULATION II OF 1897... 


REJECTION OF PLAINT, WHEN SUIT FILED AGAINST AN UNDISCHARGED 
INSOLVENT ; See PRESIDENCY Towns INSOLVENCY ACT, SECTION 17 


REPAYMENT OF MONEY PAID UNDER AN ILLEGAL CONTRACT, WHEN 


ENFORCED | See ILLEGAL CONTRACT, MONEY PAID UNDER ‘ey 
REPUTE, EVIDENCE OF, HOW FAR ADMISSIBLE : See BURMA HABITUAL 
OFFENDERS’ RESTRICTION ACT, SECTION 7 oes ase 
REPUTE, EVIDENCE OF, NEED NOT BE RESTRICTED TO NEIGHBOURS : See 
CRIMINAL PROCEDURE CODE, SECTION 110 ‘aie ese 
RES JupicaTa ;See CrRossSuiT... as Bee <a 
REVENUE, ASSESSMENT TO, NOT CONCLUSIVE PROOF, OF RIGHT TO 
POSSESSION : See. WASTE LAND “eats oe ae 


Res Jupicata—-Previous suit betweenthe parties adjudicating uponthe 
existence of a partnership—Pronussor y notes-—Authority to one to 
sign and endorse on behalf of the other—Nature of proof required 
to estatlish avthority—Immaterial whether payments to account 
towards principal or interest. In a previous suit the plaintiffs- 
respondents had sued the defendants-appellants upon a promissory- 
note executed by one of the defendants-appellants alleging that it 
was executed by the said defendant for and on behalf of all the 
defendants as partners ; at the hearing only one defendant had 
denied the existence of partnership but the others had not raised 
this defence and the Court had decided that a partnership existed 
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between all the defendants. Subsequently, the plaintiffs filed two 
Similar suits on a promissory-nole which were the subject of the 
present appeal and Civil Second Appeal No. 628 of 1922. in which 
among other defences was the denial of the existence of the 
partnership. Held, thatthe question of existence of the partnership 


was res judicata. Held, also, that where the plaintiffs’ case was- 


that the promissory-notes were executed by one of the defendants 
on behalf of the others, it was.not necessary for the plaintiffs to 
establish any specific authority in order to succeed and that it was 
sufficient if such authority could be inferred from the surrounding 
circumstances. Held, also, that the person having authority to pay 
a claim had necessarily authority also to make a part-payment 
in order to save the debt from becoming time-barred. Held, 
further, that where there was a patt-payment recorded in the hand- 
writing of the debtor, such payment was good to save limitation, 
whether the payment was made towards interest or towards 
principal. Held, further, that where there isa trading partnership, 
there is an implied authority for one partner to bind the others by 
signing promissor\-notes, Maung Fo Lin v. V.ES. Vellayappa 
Chetty, (1919-20) 10 L.B.R.,. 321; Maing Po Mya vy. 
A. H. Dawood & Co, (1921-22) 11 L.L.R., 137; Pandiri 
Veranna v. Grandi Veerabhadraswami, (1918) 41 Mad., 434; 
Raja Braja Sundra Deb v. Bola Natha, (1917) 24 C W.N., 153 
(P.C.)\—followed. Hem Chandra Biswas: v. Purna Chandra 
Mukerji, (1916) 44 Cal., 567—referred to. 


RALA SINGH AND THREE v. BABU BaGwAN SINGH & Sons 


REVERSION OF 4 CHRISTIAN HUSBAND TO ANIMISM : See MATRIMONIAL 
Law. es ate 1 ane tee ore 


REVIEW, NEGLIGENCE OF AGENT NO GROUND FOR, OF AN ORDER OF 
DISMISSAL OF APPLICATION FOR DEFAULT UNDER ORDER IX, 
RULE 13, OF THE CIVIL PROCEDURE CODE : See LIMITATION AcT, 
SECTION 5 se sae Se AD es 


REVISION, FAILURE TO APPLY THE LAW, A GROUND FOR: See SALE 


WHETHER ON CREDIT OR FOR CASH es ae vier 


REVISIONARY JURISDICTION OF THE HIGH CouRT--Order under Upper 
Burma Ruby Regulation, 1887—Criminal Frucedure Code, making 
no specific provision for appeals under the Regulation. Held, that 
the High Court has power on appeal or revision under the 
Criminal Procedure Code to question the judgments or orders of 
Magistrates acting under the Upper Burma Regulation, 1887, even 
though under the Regulation in question no specific provision 
appears to have been made for either appeal or revision. 


Maunc Po Lone v, KinG-EMPEROR ees ee 


RIGHT-OF-way—Abandonnient —Noneuser— Circumstances tobe taken 
into consideration. Held, that while mere non-user is not sufficient 
to amount to abandonment of aright-of-way, it is a fact to be taken 
into consideration with the other facts and circumstances of the 
case, and it is from all such facts that the Court has to decide 
whether or not:a clear intention to abandon can be inferred or is 
indicated. Held, that where the plaintiff and his predecessorsin 
title had failed to exercise a right-of-way, had fenced off their 
land so as to shut-off the right-of-way and had omitted any specific 
mention of right in various conveyances, and abandonment was 
established. Crossley v. Lightowler, 36 L.J. Ch. 584; Rew. v. 
Chorley, 12 Q.B., 515 ; Ward v. Ward, 21 L.J. Ex., 334—followed. 


S. A, CHRISTOPHER v, T.A. COHEN AND TWo oe ee 
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RIGHT TO GET RID OF NATURAL DRAINAGE BY GRAVITATION—Flood 
water dueto the fault of the occupter on the higher level—Ad joining 
occupicr on Lower level not competent to raise high bunds to-keep 
out water from hisland, The parities were occupiers of adjoining 
lancs burdering on the Udo stream. Each of the owneis of all the 
severa! lands bordering on the stream had maintained bunds along 
the ba k of the stream to prevent itfrom overflowing on to his 
own land ; the plaintiffs-appellants had such a bund but had neglec- 
ted it with the result thatit was breached. The respondent whose 
land was adjoining but was on a lowcr-evel raised high bunds to 
keep out the water coming through the, breach in the plaintiffs’ 
bund with the result that damage was caused to the plaintiffs’: 
crors. If the defendant’s bund were removed, the conseqrence 
would be that the water from the plaintiffs’ land would flow on to 
the defendant’s land and cavse damage to his own crops. The 
plaintiffs siied for an injunction directing the defendant to reduce 
their bund to its former height. Held, that the plaintifs not 
having caused by their neglect more than the natural flow of water 
on to the defendant’s land, were entitled to an injunction direct- 


ing the defendant to reduce his boundary kazir (bund) toits former. 


height. Held, however, that on the facts it was equitable togrant 
theinjunction upon the express condition that the plaintiff repairs 
his own bund along the bank of the stream and maintains it at ils 


former height and in its, former condition. Banoo Mahomed ~ 


Hooséin v, Man:sookial Dawlat Chand,3 B.L.T., 77—followed. 
Ramsawmy Naicker v. Rasi Natker, 38 Mad., Dr eee 
Moksodaliv.Ma Hliand one, 1 Ran., 427—mod ified. 


‘Ma HLA AND ONE v. MOKSODALI 


SALE, INCOMPLETE FOR WANT OF REGISTRATION, RIGHTS AND LIABI- 
LITIES UNDER : See SUIT FOR. POSSESSION BY LEGAL. OWNER ise 


SALE INVALID FOR WANT OF REGISTRATION, A GOOD DEFENCE AGAINST 
ASUIT FOR REDEMPTION OF A VALID MORTGAGE PRIOR TO THC 
SALE : See REDEMPTION OF A MORTGAGE WITH POSSESSION ne 


SALE OF IMMOVEABLE PROPERTY, WHETHER 24RRED FROM DENIAL OF, 
WHERE NO KEGISTERED DEED EXECUTED ; See ESTOPPEL is 


SALE, WHETHER ON CREDIT OR FOR CASH—Burden 6 f proof—Revision 
—Fuailuretoapply the law, Where‘the question at issue is 
whether the sale of certain goods was on credit or for cash, freld, 


thatthe party alleging that it wrs.a cash transaction must. 


discharge the burden of proof. Where the lower Court. has 

' disregarded scme provision of law and failed to apply its mind 
to that provision, there is ground for revision. Zeya v. Mi On Kra 
San and one, 2 L.B R., 333—followed, 


Rasu v. KATTARA 


SALE WITH AN OPTIONTO REPURCHASE WITHIN A CERTAIN PERIOD— 
Amount of repurchase money left blank in the document—Oral 
evidence to fill in the blank-—Evidence Act (1 of 1872), section 93 
and proviso 1 to section 92—Sfecific Relief Act {I of 1887), 
section 31—The document, a deed of mortgage by conditional 
sale—Transfer of Proterty Act (1V of 1882), section 58 (c)— 
Presumption asto the aniount of repurchase money wien not 


specified, Where a deed of Sale of land contained a ciause by. © 


which the purchaser undertook ‘‘ to re-sell the Jand to the vendor 
at his request within three years for Rs.—” held, that the 
omission to insert the amount of the price for repurchase was 
attributable to.either an oversight of both parties and was 
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tantamount to a common or mutual mistake or to an intentional 


cmission by the purchaser on whose instructions the deed was ~ 


prepared for subsequently taking advantage of the omission as 
against his vendor and would amount to ‘frand on his part and 
oral evidence under the circumsta:ces to fill in the blank. was 
admissible. IJeld further, that such a document was clearly a 
mortgage by conditional sale as defined in section 58 (c) of the 


Transfer of Property Act and that, in the absence of any specific - 


agreement as to the payment of a different sum for redemption, 
the mortgagor, was entitled to redeem cn payment of: the 
“mortage-money ” which in such circumstance can only mean 
the amount actually due under the deed. 


Maunc PE GY! AND Tour v. HAKIM ALLY 


SECOND APPEALS : Sce PRACTICE mee wee a ase 
SECTION 476 TO SECTION 195 (b) AND (c), RELATION OF ; Sec CODE OF 
GRIMINAL PROCEDURE (V OF 1898), SECTION 476 wae eas) 


Secrion 530 (r), CRIMINAL PROctDURE CODE : Sec, CRIMINAL, 
PROCEDURE CODF, SECTION 408 (b) see te 


SECURITY BEFORE PASSING ORDER: MAGISTRATE SHOULD SATISFY 
HIMSELF THAT SECURITY CAN BE GIVEN: See CRIMINAL PrRo- 


CEDURE CODE, SECTION 562 ... a wae sie 
SECURITY FOR STAY TO BE IN FORM OF MORTGAGE : See CilARGE ON 

LAND 4. bas sts ave at 
SELF-DEFENCE : Sce PENAL CODE, SECTION 307 ae = 


SESSIONS JUDGE ENTERTAININGAPPEAL FROM SENTENCE EXCERDING 
FOUR YEARS, EFFECT OF : Scé CRIMINAL PROCEDURE CODE, 
SECTION 408({b) ... — “is ae Ge 


SET-OFF, VALUATION OF—Set-off and plea of payment—Pecuniary 
jurisdiction,—Rangoon Small Cause Court—Suits Valuation Act 
(VII of 1887). section 8~ Rangoow Sinall Cause Court Act, 1920, 
section 13—Ci il Procedure Code (V of 3908), Order VIII, Rule6(1)— 
Promissory-note and receipt, turde+of proof of payment of con- 
sideration, The plaintiff sued the defendant in the Rangoon Small 
Cause Court for work done and materials supplied to the defen- 
dant’s house for which Rs. 3,567-1-0 had become due to him and 
towards which he had received payments aggregating to Rs. 1,600. 
Thedefendant admitted that Rs.3,567-1-0 h-dbeen due, but pleaded 
that he had made four payments totalling Rs, 3,000 and also that 
he had lent plaintiff Rs. 1.300 under a promissory-note bearing 
interest, and that the plaintiff had agreed to credit the amount of 
the promisso ‘y-note to his bills and to pay the amountthat mav be 
founddue in excess. He claimed.bv way of set-off of Rs.1,005-15 as 
balance dre to him and paid Court-fees onthatamount. It further 
appDeared that the receivts vroduced bv the defendant werein the 
form of promissory-notes. Heid, that the fact that the defendant 
claimed only Rs. 1,005-15 was not the test to beapplicdin this case 
in order to ascertain whether the set-off is within the pecuniary 
limits of the jurisdiction of the Cout and that the proper test’ 
must be whether the ascertained sum or the aggregate of the 
ascertained sums, which the defendant seeks to set-off does not 
exceed the pecuniary limitsof the j :risdiction of theCourt. Held, 
also, that where documents admitted by hoth parties to be mere 
receipts for money paid were taken on pa: tially filled up forms ofa 
kind ordinarily used for promissory-notes, the byrden of prorf of 
the amount of each payment lay on the party alleging that he had 
madesuch payments. Per LENTAIGNE, J.—“It is also necessary to 
distinguish between a plea of payment and a defendant’s plea of 
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set-off. In the case of a plea of payment, the allegation in effect 
means that the debt or amount of the demand alleged to be dueto 
the plaintiff (or, in the case of a partial payment, the amount of 
the debt or demand fro tanto paid off) had ‘ceased to be due by 
reason of the alleged payment, and that consequently, it was nota 
just demand validly in existence at the time of the institution of 
the suit, or at the time of the written statement, as the case may 
be: This plea is quite different in its nature from a plea of set-off 
raised by the defendant under the Code, which isin effect a 
request,that the debt or amount to be found due to the plaintiff 
:Shall thereafter be treated as extinguished or satisfied in whole 
or pro-tanto by being set-off against the debt or ascertained sum 
due to the defendant.” Brojendra Nath Das v. Budge Budge 
Jute Mill Co., (1893) 20 Cal., 527—referred to. 


HOE Moz v. I. M. SEEDAT ia tes on 


SeT-OFF, VALUATION OF FOR THE PURPOSE OF JURISDICTION—Suits 
Valuation Act (VII of 1887), section 8—Portion of the amount 


claimed to be set-off, admitted and defendant gwen credit for, in’ 


the plaint —Civil Procedure Code (V of 1908), Order VII, Rule 6. 
Held, that the valuation of a set-off for the purpose of jurisdiction 
must be laken. as relating to the whole: f the ascertained sum so 
pleaded, and without reference to any postion of the plaintiff's 
claim which the defendant admits. Held, also, that where the 


plaintiff in his plaint admits and gives credit lo the defendantfor a. 


cerlain sum, such sum being a portion of the amount which the 
defendant seeks to set-off, the valuation of the set-off, for purposes 
of jurisdiction must be taken to ke the amount of the ascertained 
sum pleaded, exclusive of the amount given credit for. Brojendra 
Nath Das v. Budge Budge Jute Mill Co., 20 Cal. 527—followed. 


D. S. ABRaHaM & Co. v. EBRAHIM GORABHOY ne 


SET-OFF, VALUATION OF WHERE PORTION OF, AMOUNT CLAIMED ADMIT- 
TED AND GIVEN CREDIT OF IN THE PLAINT : Sce SiT-OFF wee 


SERVANT, LIABILITY FOR DAMAGES CAUSED BY : See EVIDENCE ACT ... 


SEVERANCE CF EQUITY OF REDEMPTION, WHERE THE PERSON IN 
POSSFSSION WAS MORTGAGEE LET IN UNDER A MORTGAGE INCOM- 
PLETE FOR WANT OF REGISTRATION : Sce SUIT OF POSSESSION BY 


LEGAL OWNER ice ane one site aay 
SPECIFIC PERFORMANCE, AN EQUITABLE AND DISCRETIONARY RELIEF ; 
See PRACTICE eC ove AG als 


SPECIFIC RELIEF ACT, SECTION 36: See SALE WITH AN OPTION TO RE- 
PURCHASE WITHIN A CERTAIN PERIOD ood es re 


SPFCIFIC RELIEF ACT, SECTION 42, FRAUDULENT INTENTION IN INSTI- 
TUTING SUIT UNDER ; Sce GIFT OF IMMOVEABLE PROPERTY 


SPECIFIC RELIEF AcT (lor 1887), SECTION 42—Suit for declaration— 
‘Validity or otherwise of a Will whether to be decided in such 
suit—Mahomedan Wills—Frobate not necessary to be taken before 
Will can be proved. Tne plaintiff, widow of 2 Mahomedan and in 
nossessior of the property in siit, brought a suit for a declaration 
that the said property was not liable to be sold int execution of a 
mortgage decree obtained by the defendiunts against certain other 
persons. The defence was that the dece:.sed husband of the 
plaintiff had in his lifetime by Wi'l dev¥sed the property to the 
.mortgagors. The trial Court holding that in a suit for a mere 
declaration, the validity of the alleged Willand its existence at the 
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death of the testator could not be determined, decided tc proceed 
no further and dismissed the plaintiff's suit. Held, that the plaintiff 
was not bound to sue for any further relief than the declaration 
prayed for and that it was ‘incumbent upon the Court to decide 
in the suit the questions as to the existence of the will and its 
validity. Held, also, that, though probate of the will had not 
been taken out, the testator being a Mahomedan, the will could 
be proved in the cuit. Deefholts v. Feter, 14 Cal., 631 : Kanhaiva 
Lal v. Munni, 18 All., 260 ; Krishna Kinkur Roy v. Lette 
Mundul, 17 Cal., 273 ; Sakina Bilee v. Mahomed Ishak, 37 Cal., 
839 ; Sir Mahomed Jusuf Vv. Hargovatidas Jivan, 47 Bom., 231— 
followed. 


MA Nyun v, CuITHAMBRAM CHETTIAR oe ar 


STATEMENTS MADE IN COURSE OF JUDICIAL PROCEEDINGS WHETHER 
ABSOLUTELY PRIVILEGE IN TORIS : See DEFAMATION ... oe 


STATEMENTS OF PERSON WHO MERELY JIFARD A DOCUMENT READ 
WHETHER ADMISSIBLE ; See SUNNI MAHOMEDAN Law, DIVORCE... 


STOLEN PROPERTY FORMING CONTENTS OF ONE PARCEL, A SINGLE 
CHARGE FOR : See PENAL CODE, SECTION 483 renee eee 


SUBSCRIBER A BURMAN BUDDHIST, EFFECT OF THE NOMINATION. AND 
SUBSEQUENT PAYMENT AFTER DEATH OF SUBSCRIBER: . See 
NOMINATION OF A BENEFICIARY UNCER A PROVIDENT FUND ... 


SUB-MORTGAGEE IN POSSESSION, LIMITATION IN FAVOUR OF ; See 


LIMITATION ACT ... tee ais ae Sees 
SUB-MORTGAGEE ‘10 RETAIN HIs POSSESSION TILL REDEEMED: See 
LIMITATION ACT ... aa ses Bee ae 
SUBSEQUENT ACT, RELEVANCY OF, TO PROVE NATURE OF PRIOR TRANS- 
ACTION : See ADVANCEMENT, PRESUMPTION OF oes ws 


SUBSTANTIAL COMPLIANCE WITH THE DUTIES OF A SURETY, GOOD" 


GROUND FOR HIS DISCHARGE :See CIVIL PROCEDURE CODE, 
SECTION 145 si 48 ee Ss oe 
SUITS BETWEEN MEMBERS OF A CO-OPERATIVE SOCIETY IN LIQUIDATION 


FOK REPAYMENT OF MONEY PAID BY LIQUIDATION, OUT OF ONE 
MEMBER'S ACCOUNT IN SATISFACTION OF ANOTHER’S DEBT : Scé 


CO-OPERATIVE SOCIETIES ACT : was ase aA 
SUJT BY MINOR ON A PROMISSORY-NOTE : See MINOR, PROMISSCRY-NOTE 
IN FAVOUR OF ane nee is ees ee 


SUIT FILED AGAINST AN INSOLVENT WITHOUT LEAVE TO BE REJECTED 
UNDFR ORDER V, RuLx 11 : See PRESIDENCY Towns INSOLVENCY 
AcT, SECTION 17... ase ae eee ie 


SUIT FOR POSSESSION BY LEGAL OWNER—Defence of being placed in | 


possession under a contract of sale—Plea of possession as a resuit 
of a purchase incomplete for want of registration—Evidence Act 
(I of 1872), section 91, whether constituting a bar to sucha suit. 

Held, that to asuit by tke legalowner for possession of immoveable 
property of the value of Rs. 100 or upwards;itis a valid defence 
that the defendant was given possession of the property by the 
legal owner under a contract for sale as defined in section 54 of 
the Transfer of Property Act. Held, further, that to such a suitit 
is a valid defence that the defendant was given possession of the 
property by the legal owner in a transaction which purported to 
be a sale and which would be a sale but for the fact that no 
registered instrument was executed as required by section 54 of the 
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Transfer of Property Act. Per Rozinson, C.J.‘ Section 54 of 
the Transfer of Property Act may render the transfer illegal if 
notevidenced by a document in writing registered ; but the section 
clearly contemplates the contract for sale and the possibility of 
cases existing in which there is not a duly registered conveyance. 
In thes: cases the Comts always baveto deal with the contracts 
for sile ; and all the section 54 lays down with reference to them is 
that they do not of themselves create any interest in or charge on, 
such property. The contract in the present case dues not of itsclt 
Create any inlerest in the property ; tut in addition to the contract, 
we have tne actions of the parties and the possession following the 
payment of the purchase price and the mutation of names which 
-covpled with the contract, do create an interest in the property. ’ 
Held, also, (Carr J., dissenting) that on the facts that the alleged 
abortive sale in the présent case being in effect an oralagreement 
to s:ll coupled with the subsequert payment of ‘the. price and 
delivery of possession, section 91 of the Evidence Act dces nct 
prohibit the proof of the contract of sale: -Held by UarR, 
J., (Robinson, C.J... Heald, May Oung, and Lentaigne, JJ. 
dissenting) that where a transaction has gone keyond a mere 
avreement of sale and amounts to an abortive sale as in the 
present case, section OL prohibits oral evidence cf such a trans- 
aclion. Ininudipattam Thirugnana Kondana Naik v. Periya 
Dorasanti, 24 Mad., 377; Meddison v. Alderson, 8 A.C., 4673. 
Mahamed Musa v. Aghore Kumar Gunguli, 42 Cal. 801; Maung 
Mo Hnaung v. Ma Shwe Mya, 4U.B.R., 30; Maung Shwe Gol v. 
Maung Inn, 44 1.4.,15 ; Selamat uz-zamin Begamv. Masha Allah 
Khan, 40 All., 187—referred to. Akhbar Fukirv. Intail Sayal,29 1.C., 
107; Babu Apaji v. Kazhinath, 41 Bom., 438 ; Begamv. Maliomed 
Yakuh, 16 All., 344 ; Karamath Kian vy. S.P.1.. Latchmi Achi, 10 
L.B.R., 241 ; Pucha v. Kurz Bohani, 17 C W.N., 445 ; Shafikul 
Huq Crowdtury v. Krisitna Gobinda Lutt, 23 C.W.N. 284 ; 
Venkatesh v Mallapfa, 24 Bom. L.R., 242 ; Vizagapatan: Sugar 
Development Companyv. Muthuramar.ddi,46Mad , 919—f: llowed. 
KurriVeerareddiv. Kurri Bapireddi;2y Mad , 336—dissentea from, 


Maunc Myat THA ZAN AND TWO v. MaunG AunG Dun 
AND CNE ses sel Ae Aes aa 285 


SUIT FOR POSSFSSION BY LEG\L OWNER—Plca of being pui in possession 
as the result of a usufructuary mortgage, invalid fer want of 
re Gistration—Eqguitable doctrine of part performance—-Purchaser 
ofa part from the legal owner—Severance of the equily of redemp- 
tron. Held, that where the defendant had been put in possession 
of land as the result of a asuiructuary mortgage, invalid for want 
of registration, he was in equity entitled to retain possession of the 
Jand until his debt has been repaid, Held, further, that-.where the 
plaintiff under the above circumstances, relied solely on his titie 
-and had not offered to repay the money, his suit should not be 
dismissed but a decree for posséssion on repayment should be 
passed. Held, also, that the purchaser of a portion of the land so 
put in possession of the defendant can Ob‘ain the area bought by 
him on repayment of a proportionate amount of the debt, and that 
the technical rules of severance of the equity of redemption do not 
apply tohim. Ma Hiwev. Maung Lun, 8 U.B.R., 334 ; Royeuddi. . 
Sheik v. Kali Nath Mukerjee. 33 Cal., 985 —referred to, Appanav. 
Chinnavadu, 36 M.W.N., 825 ; Ashton v. Corrigan, (1871) 13 Eq., 
76; Hermann v. Hodges, (1873) 16 Eq., 18; Holkar v. Dadabhoy, 14 
Bom , 353 ; MP. Currie v. M. Chaliy, 11 W.R., 520 ; Mating Myat 
Tha Zan-v. Ma Dun, 2 Rani, 785 3:Sreenath Roy v. Kallv Dass 
Ghose, 5 Cal., 82 ; Taylor v. Eckersley, (1876) Ch., 302 - followed, 
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Bon Lonv, Vo Lu, 8 L.Y.R., 553; Collector of Mirzapur.v. Bhagwan 
Prasad, 35 All, 1€4; Debendra Chandia Roy y Behari Lal 
Mukerjec, i146 C.W.N , 1075 5 Nabin Chand Nasher v. Raj Coomar 
Sarkir 9 CLW.N., 1001 ; Param Hans.v. Randair Singh, 38 Ally 
161 ; Samoo Pattei: v. Abdul Sammad Sahib, 31 Mad., 337— 
distinguished. ; 


Maune Tun Ya v. MaunG AuNG Dun AND ONE 
SurtTs VaLualion ACT, SECIION 8 : See SET-OFF 
SuiTs VALUATION AcT, SECTION & : See ACCOUNT, SUIT FOR AN ... 
SuITs VALUATION Act, SECTION 8 ; Sce SET-OFF is ie 


SUMMONS, DUE SERVICE OF, NOT RELEVANT IN AN- APPEAL FROM AN 
EX-PARTE DECREE : See EX-PARTE DECREE, APPEAL FROM AN 


SunNI MaAnoMEpAN Law.—Divorce— Divorce iy document sent to the 
wife— Document read over to the witnesses—Secondary cvidence - 


Evidence Act (I of 1872), sections 60 and 63 (5:—Statements of. 


persons who merely heard a document read whether admissible— 
Oral explanation by the husband of contents of document, whether 
constituting a valid oral divor ce—Necessily of intention to break 
the tie by the words used aud in no other way. Held, thata Sunni 
Mahomedan hrsband may divorce his wife by any words, 
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susceptible of being interpreted as a pronouncement of divorce if . ° 


the words are.uttered with a clear intention on his part to dissolve 
the contract of marriage, Held, that where a Sun: i Mahomedan 
husband sent his wife a document divorcing her, and that dccument 
was not produced in evidence though a notice ty produce was 
served on the wife. oral evidence of those who merely heard the 
contents of the document read was net admissible to prove the 
document, Held, further, that under the circumstances mentioned, 
the words ultered by the husband when explaining the contents of 
such a, document to the witnesses did not constitute an oral 
divorce, as the intention of the husband was tv divorce his wife not 
by word of mouth at the time byt by a written document sent her. 
Kanavalal ¥. Pyarabai,7 Bom., 13)—referred to. Asha Bi Bi 
v. Kadir Ibrahim Rowtlher, 33 Mad., 22; Maung Chit U v. Maung 
Tha Ku, 4 U.B.R, 135—followed. Tyabjion Mahomedan Law ; 
Ameer Ali on Mahomedan Law—referred to. 


KALENTHER AMMaL v: Ma Mr anp ONE ‘ae 


SUNNI MAHOMEDAN Law—Wakfuamah—Re servation lo the wakif,as 
Mutwalli, of the occupation of ihe property during his lifetime, 
and the usufruct of the profits—The right to alter the rules of the 
grant under the wukf, whether reservable to the wakif—Wakf, 
when duly created—Invalid clauses in the wakfnuamah, effect 
of —Verbal wakf— Nature of evicence to establish an oral wakf— 
Non-appointment of a Mutwalli—Object of the trust, wheiher 
necessary ty be declared—Wukf Validation Act (V of 1913). 
Held, that at Sunni Mahomedan Law the reservation to the wakif, 
as Mutwalli, of the occupation of the property during his lifetime 
and the usufruct thereof, did not vitiate 1 wakf, provided that the 
corpus of the property was definitely and finally appropriated to 
the intended purpose. Held, also, that the wakif may legally 


reserve to himself the right to alter the rules of the grant under - 


the wakf, if such alteration didnot amount to a revocation cf the 
Wakf. Held, also, that a wakf is completed by the wakif’s 
dedication ; and that provisions in the wakfnamah that Mutwallis, 
who were to succeed the donor, should not entér upon the 
‘property before a certain period after his death, did not constitute 
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it a testamentary disposilion. Held, further, that if there were 
invalid clauses in a wakfnamwah, the wakg was not vitiated there- 

+» by but only. the offending clauses were void. Held, also, that a 
verbal declaration of the intention to create a wakf was sufficient 
if made in the presence of witnesses and where that the 
witnesses deposed that the owner declared cither that he then 
dedicated his property or had already ck dicated it, it was enough 
to civest him of his proprietary righis therein. Held, also, that 
the wakif need not appoint a Mutwalli, and that he need not 
declare the object of the trust ; the presumption then being that 
the wakif appointed himself Mutwalli and that he dedicated the 
property to the service of God. Heid, finally, that delivery of 
possession to Mutwallis was not necessary to constitrte a valid 
wakf. Bibi linjira Khatun v. Fakirulla, 34C.L.]., 444 ; Brkari 
Mia v. Sheik Lal Poddar, 20 Cal., 116; Doe d. Jaun Beebee v. 
Abdoolah, (1833) Fulton, 345; Joygunnesca Bibi v. Majilulla 
Mamed Promanik, 28 C.W.N., 781 ; Kulsom Bibi v. Golam Hossein 
Cassim Ariff, 10 C.W.N., 449 ; Maung Po Thwev. Maung Sha Bin, 
2 U.B.R. (1897-01), 480; Mahoned Azizuddin vy. Legal Remem- 
brancer, U51All.,231—referred to, Cassamaily v. Currimbkai, 36 
Bom., 214 ; Ramzan Mistriv. Hazi Zakur Hossein, 18 1.C., 241— 
followed, : 


MA E KHIN AND OTHERS v. MAUNG SEIN AND OTHERS sue 


SUPERIOR AND INFERIOR WIVES DEFINED: See RuDDHIsY Law ... 


SUPER-TAX—Indian Income-tax Act (XI of 1922), section 2, sub- 
section (15), sections 12,16, 55—Dustribution of profits accumu- 
lated by a Company inthe form of bonus shares—Sharcholders 
with no option to take profits in any other form--" Income, profits 
or Sains” to the shareholder do mt include such issue of sharcs. 
Where a limited liability Company capitalized the sum standing 
inits books as undivided profits and directed that the sum be 
distributed to the holders of the ordinary shares in- the form of' 
fully paid bonus shares, the shareholders’ being given no option 
to take the profits in any other form, /reld, that sich a transaction 
docs not result in any income, profits or gains to the shareholders, 
within the meaning of section 2, sub-section (15), amd Sections 16 
and 12 of the Indian Income-tax Act, 1922. Bouch v. Sproude, 

~L.R.(1887) A.C.; 385 ; Commissioners of Inland:.Revenuev Blott, 
L.R.,1 K.B.D. (1920), 114—followed. Swan Brewery, Limited v. 
The King, (1914) L.R.,A.C:, 231—distinguished - 


STgrL BroTuers & Co., LIMITED v. GOVERNMENT vee 


SURVIVING PLAINTIFFS-RESPONDENTS BEING THE LEGAL KEPRESENTA- 
TIVES OF THE DECFASED PLAINTIFF-RESPONDENT, WHETHER THEY 
SHOULD BE PLACED ON THE RECORDS AS LEGAL REPRESENTATIVES : 
Seé ABATEMENT OF APPEAL ... ae sos PD 


T AKING CHARGE OF PROPERTY OF AN ACCUSED PERSON IN CUSTODY .. 


AT HIS REQUEST IS NOT. PROFESSIONAL MISCONDUCT : See LEGAL 
PRACTITIONERS ACT, SECTION 13 Asis ees $s5 


TENANCY OR SERVICE, BURDEN OF PROOF OF : See EVIDENCE ACT ... 


THROWING UP A BRIEF WITHOUT OBTAINING CONSENT OF CLIENT: See 


LEGAL PRACTITIONER ese wes ioe cay) 


TITLE PARAMOUNT, PERSONS CLAIMING BY, NOT NECESSARY PARTIES 
TO A MORTGAGE SUIT ;: See NECESSARY PARTIES TO MORTGAGE SUIT 
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TRADE-MARK~A pplication for a commission to prove prior user by 
manufacturer in Scotland—Effect on exclusive user in British 
India by a person other than the owner—Infringement. Held, 
that piior user of a trade mark by the manufacturer in Scotland 


does not bar anoiher pe:son in British India from acquiring an - 


exclusive user in Brilish India and that to a suit by a person in 
British India, for infringement of his trade-mark, the question of 
tne prior user in S:otland by the manufacturer is irrelevant. 
Ebrahim Currim v. Essa Abba Sait, (1901) 24 Mad., 163; J. 
Ullnan & Company v. Cesar Lenba, (1908) 13 C.WN., 82; 
Lavergne v. Hooper, (1884) 8 Mad., 194; West End Watch 
Company v. Berna Watch Company, (1911) 35 Bom, 425— 
followed. : 
C.R. Cowie & ComPANy v. &. M. H. PATEL BROTHERS 


TRANSFER OF CASE, EFFECT ON A BOND FOR APPEARANCE OF ACCUSED? 
_ See CRIMINAL PROCEDURE CODE, SECTION 514 wes one 


TRANSFER OF PROPERTY ACT, SECTION 58 (c}:Sce SALE WITH AN 
OP'110N TO REPURCHASE WITHIN A CERTAEN PERIOD Be 


TRANSFER OF PROPERTY ACT, SECTION 76 (i): See Crv1L PROCEDURE 
Cope, SECTION II, EXPLANATION 4 = ns ez 


TRANSFER OF PROPERTY ACT, SECTION 100: Sce CHARGE ON LAND 
TRANSFER OF PROPERTY ACT, SECTION 123, EQUITABLE RELIEF FROM : 


See GIFT OF IMMOVEABLE PROPERTY ose eee ee 
TRANSFER OF PROPERTY ACT, SECTIONS 123, 129 ; See BUDDHIST 
ECCLESIASTICAL Law ae ay tee Po eae 
TRESPASSER ENTERING AND PLANTING ON ANOTHER'S LAND NOT 
ENTITLED TO THE PRODUCE: See WASTE LAND a me 


“ UNABLE TO MAINTAIN ITSELF ” DEFINED : Sce CRIMINAL PROCEDURE 
CODE, SECTION 488 ee oe 


UNDISCNARGED INSOLVENT, REJECTION OF PIAINT AGAINST: See. 


PRESIDENCY-TOWNs INSOLVENCY ACT, SECTION 17 ... 
UNPROFESSIONAL CONDUC’ : Sce LEGAL PRACTITIONER ... 


UPPER BURMA REGULATION II OF 1897—Presumption of due presen- 
: tation of a document for registration—Rule 7 of the Registra- 
tion Rules framed under the Resulation—Presumption asto the 
correctness of an endorsement on the docun:ent by the Regzster- 
ing Officcr—lresence at the foot of the document of the 
signature of an unauthorised ferson cannot operate to 
contradict tresumption of correctness—Omission onthe part of 
the Registering Officer to note the failure or refusal of a party to 
the document to appear before him, a defect in procedure —Such 
omission cannot witiate registration made on proper presenta- 
tion. Held, that the cor-ectness of an'cffivial endorsement on a 
document as to the féison presentiag it ior registration was to be 
presumed, and thatthe p esence at the foot of the document of 
the signature of a person other than one duly authorised to 
presentit, for such sipnature there teing no legz] sanction, 
conld not operate to contradict the correctness of the fficial 
endorsement. Held further, that wnere a deed was admittedly 
executed by two persons bt it was objected that execution was 
not admitled before the Registering Officer by one executant, it 
was a fair presumpiion in the circumstances that the officer had. 
acted under Rule 5 when he registered the document. Held, also, 
that the omission on the part of a registering officer to make a 
note on the docyment as to the circumstance that one of the 
parties to it either was unable or had refused to appear before him 
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was.an omission for which the person * presenting the docu- 
ment for registration could not be held responsible and would at 


the most be. only a defect in procedure which did not vitiate 
registration that was made on a proper presentation. Jambu 
- Prasad v. Muhammed Aftab Ali Khan, 421.4., 22—referred to.. 


BAIINATH SINGH AND OTHERS Vv, JAMAL BROTHERS & Company, 
LIMITED, AND ANOTHER oe os pcr 


Uprer Burma Rupy REGULATIONS, 1887, WHETHER ORDERS UNDER 


“SUBJECT TO INTERFERENCE BY H1GH CoukT; See REVISIONARY 
JURISDICTION OF THE Hicu Court win oe tes 


UsuFRUCCUARY MORTGAGE, INCOMPLETE FOR WANT OF REGISTRA- 
TION, RIGHTS AND LIABILITES UNDER : Seeé SUIT FOR POSSESSION 


BY LEGAL OWNER oes tie ont eer 
VALUATION OF A CROSS OBJECTION OF costs: See CROSS OBJECTION 
RELATING SOLELY TO COSIS_.., as ater a 
VILLAGE HEADMAN, WHETHER A PoLick OFFICER: See WHETHER 
VILLAGE HEADMAN Is A POLIGE OFFICER wae aie 
“Wak, CONDITIONS OF GRANT OF WHETHER WAKIF CAN RESERVE TO 
HIMSELF TO ALTER : See SUNNI MAHOMEDAN LAW... aa 
WAaKkF VALIDATION Act : See SUNNI MANHOMEDAY Law ... aren 


WAKF, VERBAL, NATURE OF EVIDENCE SUFFICIENT TO ap rSp EIDE s 
See SUNNI MAHOMEDAN Law ee at an 


WAKF; WHEN DULY CREATED : Sec SUNNI MAHOMEDAN LAw one 
WAKF, WHETHER VALID WITHOUT TRANSFER OF POSSESSION : Sce 
SUNNI MAHOMEDAN LAw was es wes Ais 
WaAKFNAMAH, EFFECT OF SOME INVALID CLAUSES: Sec SUNNI 
MAHOMEDAN LAw was ane ioe ose 


Waste Lanb— Suit for declaration of right to possession—Assessment 
to revenue not conclusive —Trespasser entering and planting on 
another’sland not entitled to the produce. Held, that the fact that 
one of the two contestants to passession of a piece of Government 
waste land had been asscssed to land revenue, though a relevant 
fact, would not in itself be conclusive proof of right to possession; 
neither would such assessment amount to recognition by the 


Government of a trespasscr’s possession. Held, also, that a tres- 


passer who enters on another person's land and cultivates thereon 
docs not thereby become ertilled to the produce... Maung Tun 
Aung v; Ma Hlee, 12 B.L.T., 263—dissented from. 


Maune KyE v. MaunG THA HAN AND THREE ,.. , ay 


WHETHER A VILLAGE HEADMAN IS A POLICE-OFFICER—Confession to 
a village headman, admissibility of-~Evidence Act (1 of 1872), 
section 25, Held, thata village headman is not a police: officer, and 
section 25, Evidence Act, does not excinde a confession. made to hiin 


by an accised person. Fer Younc, Orrc. C.J.—‘t The mere’ 


bestowal of the same powers of arrest as are givesi toa police-otficer 
does not make the village headman a'poiice-officer, any more than 
it makes a magistrate a police-officer”? Fer HEaLD, JS There 


cin be no doubt that the Legislature when it enacted the Village | 


Act did not regard the headman as a p »lice-officersince it provided 
séparatély in the same section of the Act for the appointment of 
village. headman and the appointment of one or more rural police- 
men for a village-tract. ” Per May Oune, Laie Where’ a village 
Feadman is shown to have taken an active part in the investigation 
of an offence in conjunction with the police, a confession. alleged 
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to have been made to him in the course of such investigation 
should Be received with the utmost caution.” Crown v. Nga Po 


Hlaing,1 L.B.R., 65—reaffirmed. 


NGA MyIn v, KING-EMPEROR asa a ows 


WIFE LIVING APART AS THE RESULT OF HUSBAND’S REFUSAL TO ALLOW 
HER TO LIVE WITH HIM EXCEPT UNDER THE ORDERS OF A MISTRESS 
OR A W1FE SUBSEQUENTLY TAKEN ; Sce MATRIMONIAL Law ose 


Worops: “ INCOME, PROFITS OR GAINS’’ : See SUPER-TAX ee 


YOUNGER SON, WHETHER ENTITLED TO PRF-EMPT LAND SOLD BY 
MOTHER AFPER FATHER’S DEATH : See PRE-EMPTION, RIGHT OF 


YOUNGER SON'S CI AIM TO PRE-EMPT, WHETHER TENABLE IN RESPECT OF 
LAND SOLD BY THE WIDOWED MOTHER : See PRE-EMPTION, RIGHT OF 


G.U.B.C.P.O.—No. 120, Min. of Infmn., 27-10-56—600—IX. 


6 


PAGE 


3i 


199 
211 
437 


159 


